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EXTRACT    FROM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County  of  San 
Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  State  and  Federal  officers,  and  any  member  of  the  State 
Bar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
Francisco.  Each  book  or  other  item  so  borrowed  shall  be  returned  within 
live  days  or  such  shorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  in  use,  or  of  unusual 
ralue.  The  Librarian  may,  in  his  discretion,  grant  such  renewals  and  ex- 
tensions  of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Books  shall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  ex- 
tenuating circumstances  and  within   the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
the  Library'  by  anyone  lor  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
which  shall  be  ground  for  suspension  or  denial  of  the  privilege  of  the 
Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the  book  or 
other  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Library. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Division 

No.  7298 

FAIRVIEW  DEVELOPMENT,  INC.,  an  Alaska 
Corporation;  NELSE  MORTENSEN,  CLIFF 
MORTENSEN  and  FRANK  V.  HENDER- 
SON, Individually  and  as  Directors  and  Stock- 
holders of  Fairview  Development,  Inc.,  and 
for  and  on  Behalf  of  All  Other  Stockholders 
of  Fairview  Development,  Inc., 

Plaintiffs, 
vs. 

CASH  COLE,  Individually  and  as  an  Officer  and 
Director  of  Bay  view  Realty,  Inc..  an  Alaska 
Corporation,  and  Fairview  Development,  Inc.; 
EVERETT  NOWELL,  Individually  and  as  an 
Officer  and  Director  of  Bayview  Realty,  Inc., 
and  Fairview  Development,  Inc.;  BAYVIEW 
REALTY,  INC.,  an  Alaska  Corporation; 
FIRST  NATIONAL  BANK  OF  FAIR- 
BANKS, a  Corporation,  and  BANK  OF 
FAIRBANKS,  a  Corporation, 

Defendants. 

COMPLAINT 

Come  Now  the  plaintiffs  and  for  cause  of  action 
against  the  defendants  complain  and  allege  as 
follows : 

I. 

That  the  plaintiff  Fairview  Development,   Inc., 
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is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  Laws  of  the  Territory  of 
Alaska,  and  has  paid  its  annual  corporation  tax 
last  due,  and  has  filed  its  annual  report  for  the  last 
calendar  year. 

II. 
That  the  plaintiffs  Cliff  Mortensen,  Nelse  Morten- 
sen  and  Frank  V.  Henderson  are  stockholders  of 
the  plaintiff  Fairview  Development,  Inc.,  each  of 
said  plaintiffs  owning  150  shares  of  the  common 
capital  stock  of  said  Fairview  Development,  Inc., 
and  collectively  owning  50%  of  the  common  capital 
stock  of  said  corporation.  Said  450  shares  of  said 
capital  stock  also  represent  50%  of  the  voting  stock 
of  said  corporation.  The  plaintiff  Cliff  Mortensen 
is  a  director  and  officer  of  said  plaintiff  corporation. 
This  action  is  brought  on  behalf  of  said  plaintiffs 
and  all  other  stockholders  of  said  Fairview  Devel- 
opment, Inc.,  and  for  their  benefit. 

III. 

That  the  defendants  Cash  Cole  and  Everett 
Nowell  are  officers  and  directors  of  Fairview  De- 
velopment, Inc.,  the  plaintiff  corporation,  and  are 
officers,  directors  and  stockholders  of  Bayview 
Realty,  Inc.,  the  defendant  corporation. 

IV. 

That  said  Bayview  Realty,  Inc.,  is  an  Alaska 
corporation  organized  and  existing  under  the  laws 
of  the  Territory  of  Alaska  with  its  principal  place 
of  business  at  Fairbanks,  Alaska.    Said  defendant 
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Bay  view  Realty,  Inc.,  is  the  owner  of  50%  of  the 
capital  common  stock  of  the  plaintiff  Fairview 
Development,  Inc.,  comprising  450  shares  of  said 
capital  stock,  which  also  represents  50%  of  the 
voting  stock  of  said  corporation.  The  defendants 
Cash  Cole  and  Everett  Nowell  control  said  defend- 
ant Bayview  Realty,  Inc. 

V. 

That  the  defendant  First  National  Bank  of  Fair- 
banks is  a  national  banking  corporation,  organized 
and  existing  under  the  laws  of  the  United  States, 
conducting  a  general  banking  business  in  the  Ter- 
ritory of  Alaska,  having  its  principal  place  of  busi- 
ness at  Fairbanks,  Alaska,  within  the  jurisdiction 
of  this  court. 

VI. 

That  the  defendant  Bank  of  Fairbanks  is  a  bank- 
ing corporation,  organized  and  existing  under  the 
laws  of  the  Territory  of  Alaska,  conducting  a  gen- 
eral banking  business  in  the  Territory  of  Alaska, 
having  its  principal  place  of  business  at  Fairbanks, 
Alaska,  within  the  jurisdiction  of  this  court. 

VII. 

That  the  plaintiff  Fairview  Development,  Inc., 
was  organized  for  the  purpose  of  obtaining  a  Fed- 
eral Housing  Administration  insured  loan  to  pro- 
vide funds  for  the  construction  of  a  large  apartment 
housing  project  in  Fairbanks,  Alaska.  Said  plaintiff 
corporation  obtained  an  insured  mortgage  loan  for 
the  construction  of  an  apartment  housing  project 
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now  known  as  Fairview  Manor,  situated  in  Fair- 
banks, Alaska,  upon  lands  leased  by  the  plaintiff 
corporation  from  the  City  of  Fairbanks  for  a  term 
of  75  years,  and  did  construct  said  housing  project. 

VIII. 

That  as  the  apartment  units  were  completed  in 
said  housing  project,  and  ready  for  occupancy,  the 
defendants  Cash  Cole  and  Everett  Nowell,  acting 
individuality  or  as  officers,  directors  and  stockhold- 
ers of  Bayview  Realty,  Inc.,  or  both,  and  on  their 
own  behalf,  or  on  behalf  of  said  Bayview  Realty, 
Inc.,  did  wrongfully  usurp  and  take  unto  them- 
selves, without  any  authority,  possession  of  the 
premises  and  the  control  of  said  apartment  housing 
project,  collecting  the  rentals  therefrom,  controlling 
the  project  and  disbursing  the  rentals  at  will  and 
without  accounting  to  the  plaintiffs  Fairview  De- 
velopment, Inc.,  Cliff  Mortensen,  Nelse  Mortensen 
or  Frank  V.  Henderson,  all  without  any  right  or 
authority  whatsoever. 

IX. 

That  since  taking  over  the  operation  of  said 
apartment  housing  project,  the  said  defendants 
Cash  Cole  and  Everett  Nowell,  acting  for  them- 
selves or  Bayview  Realty,  Inc.,  or  both,  have  with- 
out right  or  authority  paid  themselves  from  the 
rentals  and  funds  belonging  to  the  plaintiff  Fair- 
view  Development,  Inc.,  salaries  and  expenses  never 
approved  or  authorized  by  the  plaintiff  Fairview 
Development,  Inc.,  or  the  board  of  directors  of  said 
plaintiff  Fairview  Development,  Inc.,  and  without 
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the  authority  and  approval  of  the  plaintiffs  Cliff 
Mortensen,  Nelse  Mortensen  and  Frank  V.  Hen- 
derson. Said  salaries  and  withdrawals  have  been 
exorbitant,  beyond  all  proportion  to  services  ren- 
dered and  without  lawful  authority  or  legal  right. 
In  addition  thereto  said  defendants  Cash  Cole  and 
Everett  Nowell  have  occupied  apartments  in  said 
project  rent  free  likewise  without  any  authority  or 
approval  of  the  plaintiff  Fairview  Development, 
Inc.,  or  its  board  of  directors,  or  of  any  of  the 
plaintiffs.  Said  defendants  Cash  Cole  and  Everett 
Nowell  have  further  and  without  any  legal  right 
or  legal  authority  paid  to  themselves  from  the  funds 
of  the  plaintiff  Fairview  Development,  Inc.,  large 
expenses  and  costs  of  living  for  themselves  and  their 
families  while  sojourning  beyond  the  limits  of  the 
City  of  Fairbanks,  and  not  in  the  furtherance  of 
any  interest  or  business  of  the  plaintiff  Fairview 
Development,  Inc.,  or  said  Fairview  Manor  project. 
Said  defendants  have  wholly  failed  and  refused  to 
account  for  and  to  pay  to  the  plaintiff  Fairview 
Development,  Inc.,  the  funds  received  by  them  from 
rentals  and  other  income  from  said  project.  Said 
defendants  have  failed:  To  account  for  the  funds 
belonging  to  the  plaintiff  corporation  to  the  board 
of  directors  of  said  corporation;  or  to  obtain  the 
approval  of  said  board  of  directors  or  of  the  stock- 
holders for  the  withdrawal  of  funds  for  their  own 
benefit  or  for  the  payment  to  themselves  of  exorbi- 
tant salaries  and  expenses1;  or  to  have  said  board 
or  stockholders  fix  any  salaries,  or  approve  their 
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free  rentals,  or  appoint  them  as  agents,  or  author- 
ize special  or  extraordinary  disbursements  or  ex- 
penses or  costs,  or  determine  corporate  policies,  or 
exercise  corporate  powers,  to  the  detriment,  loss 
and  damage  of  plaintiff  Fairview  Development, 
Inc.,  and  the  individual  plaintiffs  as  stockholders 
of  said  corporation. 

X. 
That  the  defendants  Cash  Cole  and  Everett 
Nowell,  acting  for  and  on  their  own  behalf  or  for 
and  on  behalf  of  Bayview  Realty,  Inc.,  or  both, 
have  by  numerous  acts  and  deeds,  taken  unto  them- 
selves, without  right  or  authority,  the  operation, 
management  and  direction  of  the  property  of  the 
plaintiff  Fairview  Development,  Inc.,  a  corporation, 
or  the  determination  of  corporate  policies,  or  exer- 
cise of  corporate  powers,  to  the  detriment,  loss  and 
damage  of  the  plaintiff  Fairview  Development,  Inc., 
and  the  individual  plaintiffs  as  stockholders  of  said 
corporation  and  contrary  to  the  General  Laws  of 
the  Territory  of  Alaska,  or  the  Articles  of  Incor- 
poration or  the  Bylaws  of  said  plaintiff  corporation. 

XI. 

That  on  June  16,  1950,  an  agreement  was  entered 
into  by  and  between  the  defendants  Cash  Cole, 
Everett  Nowell  and  Bayview  Realty  Inc.,  as  parties 
of  the  first  part,  and  the  plaintiff  Cliff  Mortensen, 
as  party  of  the  second  part,  a  copy  of  which  agree- 
ment is  in  the  possession  of  the  defendants,  pro- 
viding that  the  plaintiff  Cliff  Mortensen  should  have 
one  vote  as  a  director  of  said  Fairview  Develop- 
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merit,  Inc.,  and  that  the  defendants  Cash  Cole  and 
Everett  No-well  together  should  have  one  vote  as 
a  director  of  the  plaintiff  Fairview  Development, 
Inc.,  and  further  providing  that  any  action  requir- 
ing the  vote  or  approval  of  Fairview  Development, 
Inc.,  must  be  unanimously  agreed  to  by  said  plain- 
tiff Cliff  Mortensen  on  the  one  hand  and  said 
defendants  Cash  Cole  and  Everett  Noweil  on  the 
other  hand,  and  that  no  action  taken  by  the  board 
of  directors  of  Fairview  Development,  Inc.,  without 
such  unanimous  approval  would  be  binding,  nor 
would  such  action  be  the  act  of  Fairview  Develop- 
ment, Inc.,  without  such  unanimous  approval.  Said 
contract  further  provided  that  in  the  event  an 
agreement  could  not  be  had  by  the  plaintiff  Cliff 
Mortensen  as  a  director  on  one  hand  and  the  de- 
fendants Cash  Cole  and  Everett  Nowell  together 
as  directors  on  the  other  hand,  that  such  matter 
shall  be  submitted  to  Ken  Kadow,  of  Juneau, 
Alaska,  for  decision,  and  his  decision  would  be 
controlling  and  binding  and  the  action  to  be  taken 
by  the  plaintiff  corporation;  and  in  the  event  said 
Ken  Kadow  was  not  available,  then  said  matter 
should  be  submitted  to  Roy  Sumpter,  whose  deter- 
mination shall  be  the  action  of  the  plaintiff  cor- 
poration. 

XII. 
That  the  defendants  Cash  Cole  and  Everett 
Nowell  in  violation  of  said  agreement  have  at- 
tempted to  act  for  and  on  behalf  of  the  plaintiff 
corporation  without  any  authority  or  right  what- 
soever, and  have  disbursed  and  paid  funds  in  sub- 
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stantial  amounts  belonging  to  the  plaintiff  cor- 
poration to  themselves  as  aforesaid  without  the 
approval  of  the  hoard  of  directors,  or  of  the  stock- 
holders of  the  plaintiff  corporation.  Said  defend- 
ants have  failed  and  refused  to  submit  matters 
which  could  not  be  settled  by  the  board  of  directors 
of  plaintiff  corporation  to  Ken  Kadow,  but  have 
entirely  ignored  the  board  of  directors  and  the 
stockholders  of  said  corporation.  Said  defendants 
Cash  Cole  and  Everett  Nowell  have  usurped  the 
authority  and  powers  of  the  plaintiff  corporation, 
and  have  failed  and  neglected  to  call  or  hold  any 
annual  meeting  of  the  stockholders  as  required  by 
the  Bylaws  of  the  corporation. 

XIII. 

That  the  defendant  First  National  Bank  of  Fair- 
banks has  on  deposit  funds  of  Fairview  Develop- 
ment, Inc.,  which  will  be  dissipated  and  expended 
without  authority,  or  for  the  personal  use  and 
benefit  of  the  defendants  Cash  Cole  and  Everett 
Nowell  without  the  authority  of  the  board  of  direc- 
tors, or  the  stockholders  of  Fairview  Development, 
Inc.,  and  said  monies  will  be  used  for  other  than 
corporate  purposes,  all  to  the  damage  of  the  plain- 
tiff Fairview  Development,  Inc.,  and  the  stock- 
holders of  said  plaintiff  corporation  unless  said 
defendant  bank  is  restrained  and  enjoined  from 
disbursing  said  funds  upon  the  orders  or  direction 
of  the  defendants  Cash  Cole,  or  Everett  Nowell,  or 
Bayview  Realty,  Inc.,  or  any  of  them  acting  alone 
or  in  concert. 
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XIY. 

That  the  defendant  Bank  of  Fairbanks  has  on 
deposit  funds  of  Fairview  Development,  Inc.,  which 
will  be  dissipated  and  expended  without  authority, 
or  for  the  personal  use  and  benefit  of  the  defend- 
ants Cash  Cole  and  Everett  Nowell  without  the 
authority  of  the  board  of  directors,  or  the  stock- 
holders of  Fairview  Development,  Inc.,  and  said 
monies  will  be  used  for  other  than  corporate  pur- 
poses, all  to  the  damage  of  the  plaintiff  Fairview 
Development,  Inc.,  and  the  stockholders  of  said 
plaintiff  corporation  unless  said  defendant  bank  is 
restrained  and  enjoined  from  disbursing  said  funds 
upon  the  orders  or  direction  of  the  defendants  Cash 
Cole,  or  Everett  Nowell,  or  Bayview  Realty,  Inc., 
or  any  of  them  acting  alone  or  in  concert. 

XV. 

That  although  the  plaintiff  Fairview  Develop- 
ment, Inc.,  is  fully  solvent,  a  deadlock  exists  on  the 
board  of  directors  of  said  corporation  and  among 
the  stockholders  of  said  corporation  on  matters 
vitally  affecting  the  welfare  and  best  interests  of 
said  corporation;  that  the  officers  and  directors  of 
said  plaintiff  corporation  are  unable  to  agree  upon 
matters  affecting  the  life  or  affairs  of  said  cor- 
poration; that  the  common  stock  ownership  is 
evenly  divided  between  opposing  factions  and  an 
impasse  exists  between  such  factions  both  on  the 
board  of  directors  thereof  and  among  the  stock- 
holders thereof.  No  decision  or  action  can  be  taken 
or  had  by  the  plaintiff  Fairview  Development,  Inc., 
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for  the  protection  of  its  assets  and  property  for  the 
benefit  of  all  stockholders  by  reason  of  said  dead- 
lock. 

That  the  defendants  Everett  Nowell  and  Cash 
Cole  called  a  special  meeting  of  the  board  of  direc- 
tors of  the  plaintiff  corporation  for  October  29, 
1952,  at  the  office  of  said  Fairview  Development, 
Inc.,  in  Fairbanks,  Alaska;  that  the  plaintiff  Cliff 
Mortensen  made  a  special  trip  from  Seattle  to  Fair- 
banks, Alaska,  to  attend  said  special  meeting  of  the 
directors;  that  at  the  meeting  of  the  directors  the 
defendants  Everett  Nowell  and  Cash  Cole  refused 
to  permit  any  record  or  minutes  of  the  meeting  to 
be  kept  or  taken  and  refused  to  permit  the  plaintiff 
Cliff  Mortensen  to  make  any  motions  or  act  upon 
any  motions  or  matters  concerning  the  corporation ; 
that  the  plaintiff  Cliff  Mortensen  made  a  number 
of  motions  which  said  defendants  refused  to  con- 
sider or  act  upon.  In  spite  of  said  deadlock  they 
nevertheless  refused  to  submit  such  matters  to  Ken 
Kadow  or  Roy  Sumpter  as  provided  in  the  agree- 
ment hereinbefore  mentioned  in  section  XI  hereof. 
Moreover  the  defendant  Cash  Cole  became  very 
abusive  and  walked  out  of  the  meeting  and  insisted 
that  the  defendant  Everett  Nowell  leave  the  meet- 
ing and  the  defendant  Everett  Nowell  did  so  in 
order  to  prevent  any  matters  or  business  being  con- 
ducted by  the  directors  for  the  corporation.  The 
actions  of  the  defendants  Cash  Cole  and  Everett 
Nowell  were  such  as  to  prevent  any  future  or 
further  meetings  of  the  directors  for  the  transac- 
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tion  of  any  business  on  behalf  of  the  plaintiff  cor- 
poration, as  any  such  further  meetings  could  only 
result  in  the  same  abusive  action  and  refusal  to  con- 
sider any  matters  except  those  that  the  defendants 
Cash  Cole  or  Everett  Nowell  might  be  interested  in 
at  the  moment. 

That  the  property  and  assets  of  the  plaintiff  cor- 
poration are  presently  being  dissipated  and  lost  by 
reason  of  said  deadlock  on  said  board  of  directors 
and  among  the  stockholders;  that  irreparable  injury 
and  damage  will  be  done  to  the  plaintiff  Fairview 
Development,  Inc.,  and  the  plaintiffs  Cliff  Morten- 
sen,  Nelse  Mortensen  and  Frank  V.  Henderson,  and 
all  stockholders  of  the  plaintiff  corporation  unless 
this  court  intervenes  for  their  protection ;  that  there 
exists  no  plain,  speedy  and  adequate  remedy  at  law. 

Wherefore,  the  plaintiffs  pray  for  judgment  and 
decree  of  this  court  as  follows : 

1.  That  the  defendants  Cash  Cole,  Everett 
Nowell  and  Bayview  Realty,  Inc.,  and  each  of  them, 
be  required  to  render  a  full  and  complete  account- 
ing of  all  funds  received  by  them,  or  any  of  them, 
belonging  to  and  the  property  of  the  plaintiff 
Fairview  Development,  Inc.,  together  with  a  full 
accounting  of  all  disbursements  made  by  them,  or 
any  of  them,  from  funds  of  the  plaintiff  corpora- 
tion, or  purportedly  on  behalf  of  said  plaintiff 
corporation,  and  that  said  defendants  be  further 
required  to  account  for  the  reasonable  rental  value 
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of  any  apartments  belonging  to  the  plaintiff  cor- 
poration and  occupied  by  said  defendants,  and  upon 
said  accounting  that  the  plaintiff  corporation  have 
judgment  against  the  defendants  for  amounts  found 
due,  together  with  legal  interest  thereon. 

2.  That  the  court  issue  a  temporary  restraining 
order  temporarily  restraining  and  enjoining  said 
defendants  Cash  Cole  and  Everett  Nowell  and  Bay- 
view  Realty,  Inc.,  or  any  of  them,  from  receiving, 
or  collecting,  or  disbursing  any  funds  of  the  plain- 
tiff Fairview  Development,  Inc.,  and  requiring  said 
defendants  to  vacate  any  apartments  occupied  by 
them  belonging  to  the  plaintiff  corporation,  and  for 
which  they  have  failed  to  pay  any  rentals. 

3.  That  the  court  issue  a  temporary  restraining 
order  temporarily  restraining  and  enjoining  the 
defendants  First  National  Bank  of  Fairbanks,  and 
Bank  of  Fairbanks  from  disbursing  any  funds 
presently  on  deposit  with  said  defendants,  or  either 
of  them,  and  belonging  to  the  plaintiff  corporation, 
or  standing  in  the  name  of  the  plaintiff  corpora- 
tion, or  hereafter  received  in  the  name  of  the 
plaintiff  corporation,  except  upon  checks  signed  in 
accordance  with  such  order  as  the  court  ma}T  enter 
herein. 

4.  That  the  court  issue  an  order  pendente  lite 
appointing  a  disinterested  party  to  take  over  the 
management  and  operation  of  said  Fairview  Manor 
apartments  at  Fairbanks,  Alaska,  collect  all  income 
therefrom  and  make  all  disbursements  for  current 
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operating  expenses,  payments  on  the  mortgage  in- 
debtedness, or  otherwise,  and  account  therefor  to 
this  court. 

5.  That  the  defendants  Cash  Cole,  Everett 
Nowell  and  Bayview  Realty,  Inc.,  and  each  of  them, 
be  forthwith  removed  and  disassociated  from  all 
management  or  operation,  or  any  aspects  thereof, 
of  Fairview  Manor  apartments,  or  any  other  matter 
relating  to  said  project,  or  to  the  affairs  of  said 
corporation. 

6.  That  the  plaintiffs  have  such  other  and 
further  relief  as  to  the  court  may  seem  just  and 
equitable  in  the  premises,  together  with  the  plain- 
tiffs' costs  and  disbursements  herein  to  be  taxed, 
including  reasonable  attorneys'  fees  incurred  in  this 
behalf. 

COLLINS  &  CLASBY, 

By  /s/  WALTER  SCZUDLO, 

Attorneys  for  Plaintiffs. 
Duly  verified. 

[Endorsed] :     Filed  October  31,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  Cash  Cole,  individually  and  as  an  offi- 
cer and  director  of  Bayview  Realty,  Inc.,  an  Alaska 
Corporation  and  Fairview  Development,  Inc. ;  Ever- 
ett Nowell,  individually  and  as  an  officer  and  direc- 
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tor  of  Bayview  Realty,  Inc.,  and  Fairview  Develop- 
ment, Inc. ;  Bayview  Realty,  Inc.,  an  Alaska  corpo- 
ration, and  answer  to  the  complaint  on  file  herein 
admit,  deny  and  allege  as  follows : 

I. 

Answering  paragraph  I  of  the  Complaint  on  file 
herein  these  answering  defendants  admit  the  allega- 
tions contained  therein. 

II. 

Answering  paragraph  II  of  the  Complaint  on  file 
herein  these  answering  defendants  deny  each  allega- 
tion therein  contained. 

III. 

Answering  paragraph  III  of  the  complaint  on  file 
herein  these  answering  defendants  admit  the  allega- 
tions therein  contained. 

IV. 

Answering  paragraph  IV  of  the  complaint  on  file 
herein  these  answering  defendants  admit  that  the 
said  Bayview  Realty,  Inc.,  is  an  Alaska  corporation, 
organized  and  existing  under  the  laws  of  the  Terri- 
tory of  Alaska  with  its  principal  place  of  business 
at  Fairbanks,  Alaska.  Said  defendants,  Bayview 
Realty,  Inc.,  is  the  owner  of  at  least  50%  of  the 
capital  common  stock  of  the  plaintiff,  Fairview  De- 
velopment, Inc.,  comprising  at  least  450  shares  of 
said  capital  stock  which  also  represents  at  least  50% 
of  the  voting  stock  of  said  corporation.  These  an- 
swering defendants  further  admit  that  Cash  Cole 
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and  Everett  No-well  control  the  Defendant,  Bayview 
Realty  Co.,  Inc. 

V. 
Answering  Paragraph  V  of  the  Complaint  on  file 
herein  these  answering  defendants  admit  the  same. 

VI. 

Answering  paragraph  VI  of  the  Complaint  on  file 
herein  these  answering  defendants  admit  the  same. 

VII. 

Answering  paragraph  VII  of  the  Complaint  on 
file  herein  these  answering  defendants  admit  that 
the  plaintiff,  Fairview  Development,  Inc.,  was  or- 
ganized for  the  purpose,  among  other  purposes  of 
constructing  an  apartment  housing  project  at  Fair- 
banks, Alaska,  upon  land  leased  from  the  City  of 
Fairbanks,  which  said  land  was  originally  leased  by 
Bayview  Realty  Co.,  Inc.,  from  the  said  City  of 
Fairbanks,  Alaska,  for  a  period  of  75  years;  that 
plaintiff,  Fairview  Development,  Inc.,  did  obtain  a 
loan  from  the  National  Bank  of  Commerce,  a  na- 
tional Banking  corporation  organized  and  existing 
under  the  laws  of  the  United  States,  located  in  the 
City  of  Seattle,  Washington;  that  the  plaintiff  Fair- 
view  Development,  Inc.,  did  enter  into  a  contract 
with  Nelse  Mortensen,  Alaska,  Inc.,  an  Alaska  cor- 
poration for  the  construction  of  said  housing  proj- 
ect, and  that  the  said  Nelse  Mortensen,  Alaska,  Inc., 
did  enter  upon  the  construction  of  said  housing  proj- 
ect. These  answering  defendants  deny  each  and 
every  other  allegation  therein  contained. 
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VIII. 

Answering  paragraph  VIII  of  complaint  on  file 
herein  there  answering  defendants  admit  that  as 
apartment  units  were  ready  for  occupancy  that  Cash 
Cole  and  Everett  Nowell  acting  pursuant  to  the 
terms  of  agreements  previously  made  between  plain- 
tiffs and  these  answering  defendants  and  with  the 
knowledge,  consent  and  approval  of  the  plaintiff  did 
manage  and  operate  and  are  managing  and  operat- 
ing said  units  and  housing  project  on  behalf  of 
Fairview  Development,  Inc.,  these  answering  de- 
fendants deny  each  and  every  other  allegations 
therein  contained. 

IX. 

Answering  paragraph  IX  of  complaint  on  file 
herein  these  answering  defendants  admit  that  they 
have  conducted  the  management  and  operation  of 
said  units  and  housing  project  pursuant  to  the  agree- 
ments heretofore  referred  to  all  with  the  knowledge, 
approval  and  consent  of  the  plaintiffs.  These  an- 
swering defendants  further  admit  that  they  have 
accounted  to  plaintiff  and  all  other  necessary  parties 
in  accordance  with  the  agreements  heretofore  re- 
ferred to  and  with  the  knowledge,  consent  and  ap- 
proval of  plaintiff  and  in  this  regard  have  retained 
Herbert  Lofquist,  an  accountant,  to  conduct  the 
bookkeeping  and  accounting  of  said  operation  and 
management,  all  pursuant  to  the  agreements  here- 
tofore referred  to  and  with  the  consent,  approval 
and  knowledge  of  plaintiffs;  these  answering  de- 
fendants deny  each  and  every  other  allegation 
therein  contained. 
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X. 

Answering  paragraph  X  of  the  complaint  on  file 
herein  these  answering  defendants  deny  each,  every 
and  all  allegations  therein  contained. 

XI. 

Answering  paragraph  XI  of  the  complaint  on  file 
herein  these  defendants  admit  that  an  agreement 
was  entered  into  by  and  between  Cash  Cole  and 
Everett  Nowell  and  Bayview  Realty,  Inc.,  as  parties 
of  the  first  part  and  Cliff  Mortensen  as  party  of  the 
second  part  on  June  16,  1950.  These  answering  de- 
fendants deny  each  and  every  other  allegation 
therein  contained. 

XII. 

Answering  paragraph  XII  of  the  complaint  on  file 
herein  these  answering  defendants  deny  each  and 
every  and  all  allegations  therein  contained. 

XIII. 

Answering  paragraph  XIII  of  the  complaint  on 
file  herein  these  answering  defendants  admit  that 
the  defendant,  First  National  Bank  of  Fairbanks, 
has  on  deposit,  funds  of  Fairview  Development, 
Inc.,  these  answering  defendants  deny  each  and 
every  other  allegation  therein  contained. 

XIV. 

Answering  paragraph  XIV  of  the  complaint  on 
file  herein  these  answering  defendants  admit  that 
the  defendant,  Bank  of  Fairbanks,  has  on  deposit 
funds  of  Fairview  Development,  Inc.,  these  answer- 
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ing  defendants  deny  each  and  every  other  allegation 
therein  contained. 

XV. 
Answering  paragraph  XV  of  the  complaint  on  file 
herein  these  answering  defendants  admit  that  Ever- 
ett Nowell  called  a  special  meeting  of  the  Board  of 
Directors  of  the  plaintiff  corporation  for  October  29, 
1952,  at  the  office  of  said  Fairview  Development, 
Inc.,  in  Fairbanks,  Alaska ;  and  these  answering  de- 
fendants further  admit  that  Cliff  Mortensen  at- 
tended said  special  meeting.  These  answering  de- 
fendants deny  each  and  every  other  allegation 
therein  contained. 

Wherefore,  these  answering  defendants  having 
fully  answered  the  complaint  of  the  plaintiffs,  pray 
for  a  decree  of  this  court  as  follows : 

1.  That  the  complaint  on  file  herein  be  dismissed 
with  prejudice. 

2.  That  these  answering  defendants  have  their 
costs  and  disbursements  expended,  including  reason- 
able fees  incurred  in  their  behalf. 

MORRISSEY,  HEDRICK, 

ROBERTS  &  DUNHAM, 
Attorneys  for  Answering 
Defendants. 

Duly  verified. 

[Endorsed]  :     Filed  December  17,  1952. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  PLAIN- 
TIFFS' MOTIONS  FOR  APPOINTMENT 
OF  RECEIVER  AND  TEMPORARY  IN- 
JUNCTION 

State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Cash  Cole,  being  first  duly 
sworn  on  oath  deposes  and  says: 

1.  That  he  is  a  citizen  of  the  United  States  and 
of  the  Territory  of  Alaska;  that  he  is  over  the  age 
of  twenty-one  years  and  sui  juris. 

2.  That  he  is  one  of  the  defendants  in  the  above- 
entitled  cause;  that  the  above-named  action  is 
brought  by  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson;  that  insofar  as  Fairview  De- 
velopment, Inc.,  an  Alaska  corporation,  is  con- 
cerned, no  authority  or  official  action  of  said  corpo- 
ration has  been  taken  by  said  corporation  officers  to 
bring  this  law  suit;  that  in  plaintiff's  complaint  and 
affidavit  it  is  alleged  that  such  action  was  brought  on 
behalf  of  the  named  individual  plaintiffs  and  all 
other  stockholders  of  Fairview  Development,  Inc., 
the  facts  being,  however,  that  there  is  no  common 
stock  of  Fairview  Development,  Inc.,  owned  by  any- 
one other  than  the  three  named  plaintiffs  herein  and 
Cole,  Nowell  and  Bay  view,  Inc. ;  that  there  is  issued 
one  hundred  shares  of  preferred  stock  of  the  value 
of  $1.00  per  share  which  have  been  issued  to  the 
Federal  Housing  Administration,  Agency  of  the 
United  States  Government,  but  that  these  plaintiffs 
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nor  their  attorneys  have  no  power  or  authority  to 
bring  any  suit  for  the  United  States  Government  or 
any  other  agencies  in  this  matter. 

3.  That  Fairview  Development,  Inc.,  is  a  corpo- 
ration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  Territory  of  Alaska  with  its  prin- 
cipal place  of  business  in  Fairbanks,  Alaska;  that 
the  said  corporation  is  the  owner  of  a  leasehold  of 
real  estate  in  the  Territory  of  Alaska  which  lease- 
hold is  improved  by  an  apartment  building. 

4.  That  Nelse  Mortensen,  Alaska,  Inc.,  was  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  law  of  the  State  of  Washington  with 
its  principal  place  of  business  in  Seattle,  King 
County,  Washington ;  that  Nelse  Mortensen.  Alaska, 
Inc.,  was  dissolved  by  the  individual  plaintiffs 
herein,  namely  Nelse  Mortensen,  Cliff  N.  Mortensen 
and  Frank  V.  Henderson;  that  the  named  individ- 
uals were  all  of  the  directors  and  shareholders 
thereof ;  that  possession  and  control  of  all  the  assets 
of  the  corporation  was  taken  by  the  said  individuals ; 
that  all  the  liabilities  of  the  corporation  were  as- 
sumed by  them  and  that  these  individuals  hold  the 
assets  of  the  corporation  as  Trustees  for  the  corpo- 
ration and  as  Trustees  are  obligated  for  the  liabili- 
ties for  the  corporation;  that  the  said  individuals, 
namely  Nelse  Mortensen,  Cliff  N.  Mortensen  and 
Frank  Y.  Henderson  are  co-partners  doing  business 
as  Nelse  Mortensen  Alaska  Company. 

5.  That  on  or  about  July  10,  1950,  Fairview  De- 
velopment, Inc.,  as  owner,  entered  into  a  written 
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construction  contract  with  Nelse  Mortensen,  Alaska, 
Inc.,  a  corporation,  for  the  construction  of  a  mul- 
tiple housing  or  apartment  building  on  the  leasehold 
estate  owned  by  Fairview  Development,  Inc.  Said 
building  was  to  be  known  as  Fairview  Manor  Apart- 
ments and  Fairview  Development,  Inc.,  agreed  to 
pay  Nelse  Mortensen,  Alaska,  Inc.,  an  agreed  price 
of  $3,080,000.00  for  said  construction;  that  there- 
after the  individual  plaintiffs,  namely,  Nelse  Mor- 
tensen, Cliff  N.  Mortensen  and  Frank  V.  Hender- 
son, acting  as  Trustees  of  Nelse  Mortensen,  Alaska, 
Inc.,  and  as  co-partners,  doing  business  as  Nelse 
Mortensen  Alaska  Company  undertook  to  perform 
the  obligations  of  the  contract,  assumed  all  the  lia- 
bilities of  the  contract  and  then  performed  certain 
work  in  the  construction  of  the  building  to  be  con- 
structed pursuant  to  the  terms  of  the  contract  and 
obtained  from  Fairview  Development,  Inc.,  all  of 
the  $3,080,000.00. 

6.  That  the  defendant,  Everett  Nowell,  is  the 
regularly  and  duly  elected  and  acting  President  of 
Fairview  Development,  Inc. ;  that  the  defendant, 
Cash  Cole,  is  the  regularly  and  duly  elected  and 
acting  Secretary-Treasurer  of  Fairview  Develop- 
ment, Inc. ;  that  both  Cash  Cole  and  Everett  Nowell 
are  duly  and  regularly  elected  and  acting  Directors 
of  Fairview  Development,  Inc.;  that  the  minutes 
and  records  of  Fairview  Development,  Inc.,  substan- 
tiate that  statement. 

7.  That  the  Board  of  Directors  of  Fairview  De- 
velopment, Inc.,  consists  of  three  members  only,  the 
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third  member  besides  Cash  Cole  and  Everett  Nowell 
being  Cliff  Mortensen. 

8.  That  Bayview  Realty,  Inc.,  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  Territory  of  Alaska ;  that  Cash  Cole  and 
Everett'  Nowell  own  all  of  the  stock  of  Bayview 
Realty,  Inc. ;  that  they  constitute  the  Board  of  Di- 
rectors of  said  corporation;  that  they  are  the  offi- 
cers of  said  corporation  and  control  said  corpora- 
tion. 

9.  That  on  the  15th  day  of  June,  1950,  a  contract 
and  agreement  was  entered  into  by  and  between 
Bayview  Realty,  Inc.,  an  Alaska  corporation,  Cash 
Cole  and  Everett  Nowell  as  parties  of  the  First 
Part,  and  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson  as  parties  of  the  Second  Part 
wherein  among  other  things  it  was  agreed  as  fol- 
lows : 

Upon  the  completion  of  the  construction  of  said 
housing  project  at  Fairbanks,  Alaska,  Bayview 
Realty,  Inc.,  shall  have  the  management  and  opera- 
tion of  the  building  and  the  completed  project  on 
behalf  of  Fairview  Development,  Inc. 

10.  That  on  the  3rd  day  of  August,  1951,  at  10:00 
o  'clock  in  the  forenoon  of  said  day,  a  special  meeting 
of  the  Board  of  Directors  of  Fairview  Development, 
Inc.,  was  regularly  and  duly  called  upon  notice,  by 
its  President,  Everett  Nowell ;  that  all  of  the  Direc- 
tors of  Fairview  Development,  Inc.,  were  present. 
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namely  Everett  No-well,  Cash  Cole  and  Cliff  Morten- 
sen;  that  the  purpose  of  said  meeting  was  to  effec- 
tuate the  management  contract  and  understanding 
of  the  parties  and  enter  into  a  contract  for  the  man- 
agement of  the  apartment  house ;  that  at  said  meet- 
ing, a  proper  resolution  was  passed  which  provided 
that  a  contract  should  be  executed  by  and  between 
Fairview  Development,  Inc.,  and  Bayview  Realty, 
Inc.,  whereby  Bayview  Realty,  Inc.,  would  assume 
the  management  of  Fairview  Development,  Inc.,  in 
that  apartments  were  then  becoming  available  for 
occupancy,  and  that  Fairview  Development,  Inc., 
was  to  pay  Bayview  Realty,  Inc.,  a  fee  of  five  per 
cent  (5%)  of  the  total  income  of  Fairview  Develop- 
ment, Inc.,  with  a  minimum  guarantee  of  not  less 
than  $2,000.00  per  month,  plus  all  expenses  incurred 
by  the  Bayview  Realty,  Inc.  It  was  further  decided 
in  said  resolution  that  the  sole  owners  of  Bayview 
Realty,  Inc.,  were  Cash  Cole  and  Everett  Nowell, 
and  that  in  the  event  that  Cash  Cole  and  Everett 
Nowell  decided  to  dissolve  Bayview  Realty,  Inc.,  as 
a  corporation  and  operate  Bayview  Realty,  Inc.,  as 
individuals,  that  in  such  case,  the  provisions  of  the 
contract  would  apply  to  Everett  Nowell  and  Cash 
Cole;  that  thereafter  on  the  1st  day  of  December, 
1951,  an  agreement  was  executed  by  and  between 
Bayview  Realty,  Inc.,  and  Fairview  Development, 
Inc.,  embodying  the  terms  of  said  resolution. 

11.  That  at  all  times  Cash  Cole  and  Everett 
Nowell,  or  either  of  them,  acting  as  officers  and 
Directors  of  Fairview  Development,  Inc.,   and   as 
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officers  and  directors  of  Bayview  Realty,  Inc.,  and 
as  individuals,  have  used  their  best  efforts  and 
energy  in  managing  the  housing  development  known 
as  Fairview  Development,  Inc.;  that  it  was  neces- 
sary for  Everett  Nowell  and  Cash  Cole,  as  President 
and  Secretary-Treasurer,  respectively,  of  Fairview 
Development,  Inc.,  to  manage  said  project  and  if 
they  had  not  managed  said  project,  Fairview  Devel- 
opment, Inc.,  would  now  be  insolvent,  the  housing 
project  would  be  unfit  for  occupancy  and  the  prop- 
erty and  assets  of  Fairview  Development,  Inc., 
would  be  owned  and  controlled  by  the  mortgage 
lender. 

12.  That  Cash  Cole  and  Everett  Nowell  have  been 
managing  the  apartment,  collecting  the  rentals,  and 
disbursing  the  rentals  all  with  the  best  interest  of 
the  project  and  the  corporation  in  mind. 

13.  That  Fairview  Development,  Inc.,  by  and 
through  the  action  of  all  of  its  Directors  retained 
the  firm  of  Pritchard  and  Lofquist,  Certified  Public 
Accountants,  1711  Exchange  Building,  Seattle  4, 
Washington;  that  Mr.  Herbert  Lofquist  of  said 
firm  and  who  is  a  Certified  Public  Accountant  him- 
self set  up  a  system  of  books  when  the  housing  proj- 
ect was  first  opened  for  occupancy;  he  was  in- 
structed to  institute  and  did  institute  a  plan  of  ac- 
counting and  a  system  of  receiving  and  disbursing 
the  money.  The  accounting  system  set  up  by  Mr. 
Lofquist  has  been  followed  consistently  since  its 
institution  and  is  still  being  maintained  at  the  office 
of    Fairview    Development,     Inc.,    at    Fairbanks, 
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Alaska.  The  books  at  all  times  and  now  are  open 
for  inspection  to  any  person  qualified  to  look  at 
them  including  the  Directors  and  Stockholders  of 
the  corporation;  Mr.  Lofqnist  made  regular  inspec- 
tion of  the  books  and  accounts  up  to  January  1, 
1953 ;  he  made  a  quarterly  report  which  was  issued 
to  all  stockholders;  Mr.  Lofquist  was  retained  by 
Fairview  Development,  Inc.  On  January  1,  1953, 
Fairview  Development,  Inc.,  lost  one  hundred  ten- 
ants at  one  time,  due  to  Army  regulations  and  condi- 
tions beyond  the  control  of  the  management  of  Fair- 
view  Development,  Inc.  This  loss  created  a  drastic 
situation  which  resulted  in  drastic  economies  so  the 
services  of  Mr.  Lofquist  were  dispended  with ;  how- 
ever, at  all  times  since  the  opening  of  the  project, 
these  books  have  been  kept  by  a  bookkeeper,  Mrs. 
Arnoldine  Scott,  a  woman  chosen  and  hired  by  ac- 
countant Lofquist.  She  at  all  times  has  been  under 
bond  and  is  still  an  employee  of  Fairview  Develop- 
ment, Inc.  She  is  in  charge  of  all  collections  and 
bank  deposits  and  makes  out  vouchers  for  expendi- 
tures. That  the  statement  that  these  defendants  have 
controlled  the  project  and  disbursed  rentals  at  will 
and  without  accounting  to  plaintiffs  or  any  one  or 
more  of  them  is  false  and  without  any  basis  what- 
soever. 

14.  Cash  Cole  and  Everett  Nowell  since  the  proj- 
ect has  been  opened  have  spent  time  managing  said 
project  and  protecting  the  property.  For  such  work 
they  have  received  a  salary;  this  is  justified  due  to 
the  fact  that  they  are  President  and   Secretary- 
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Treasurer  of  the  corporation,  Directors  of  the  cor- 
poration, plus  the  fact  that  such  payments  are  jus- 
tified by  the  action  of  the  Board  of  Directors  of 
August  3,  1951.  Everett  Nowell  received  a  salary 
from  the  time  the  said  project  opened  for  occupancy 
up  until  January  1,  1953 ;  at  that  time  drastic  econo- 
mies were  necessary  so  Everett  Nowell  took  himself 
off  the  payroll ;  up  to  that  time,  he  spent  much  time 
in  the  management  of  the  project.  No  expenses  have 
been  paid  by  Fairview  Development,  Inc.,  to  Everett 
Nowell  or  Cash  Cole  for  themselves  and  their  fami- 
lies while  sojourning  beyond  the  limits  of  the  city 
of  Fairbanks  except  for  actual  traveling  expenses  of 
the  two  individuals  themselves  and  their  actual  ex- 
penses while  out  of  the  City  of  Fairbanks,  transact- 
ing business  for  Fairview  Development,  Inc.  Any 
charge  that  expenses  have  been  charged  to  Fairview 
Development,  Inc.,  for  living  for  themselves  and 
their  families  while  away  from  Fairbanks,  Alaska, 
is  false,  untrue  and  without  basis. 

15.  That  Cash  Cole  and  Everett  Nowell  have  oc- 
cupied apartments  in  said  housing  project ;  that  said 
occupancy  is  necessary  for  the  proper  management 
and  protection  of  said  property ;  that  Everett  Nowell 
as  President  and  Cash  Cole  as  Secretary-Treasurer 
have  called  numerous  Directors  meetings  of  the  Di- 
rectors of  Fairview  Development,  Inc.,  for  the 
proper  conduct  of  the  affairs  of  said  corporation; 
they  have  always  kept  proper  minutes  of  said  meet- 


Fairview  Development,  Inc.,  et  al.  29 

ings  and  that  in  substantiation  of  this  the  Minute 
Book  of  said  corporation  will  show  such  to  be  true. 

16.  That  the  individual  plaintiffs  herein,  namely 
Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson  have,  as  stated  above,  individually  as- 
sumed the  liabilities  and  responsibilities  of  that  cer- 
tain contract  for  the  construction  of  the  project. 
That  the  said  three  individuals  refused  and  neg- 
lected to  pay  during  the  construction  work  on  said 
housing  project,  although  required  to  do  so  by  the 
contract  herein  referred  to,  interest  on  the  mort- 
gage due  January  1,  1952,  in  the  amount  of  $9,075.26 
and  thirty  days  delinquent  interest  in  the  amount  of 
$30.25  and  interest  on  mortgage  due  February  1, 
1952,  in  the  amount  of  $9,194.00;  they  further  re- 
fused and  neglected  to  pay  real  estate  taxes  levied 
August  1,  1951,  in  the  sum  of  $31,612.00  and  that 
due  to  such  neglect  and  failure  and  refusal  of  those 
three  individuals  to  make  the  required  payments, 
these  defendants  as  officers,  directors  and  managers 
of  Fairview  Development,  Inc.,  were  required  to 
make  such  payments  from  the  assets  of  Fairview 
Development,  Inc. 

17.  That  the  said  three  plaintiffs  individually  in 
their  respective  capacities  have  failed  and  neglected 
to  complete  the  construction  of  Fairview  Manor 
Apartment  project  according  to  the  terms  and  pro- 
visions of  the  contract;  that  because  of  such  failure 
to  complete  and  properly  construct  said  project  and 
because  of  their  failure  to  pay  the  sums  of  money 
above,  it  has  been  necessary  for  Fairview  Develop- 
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ment,  Inc.,  to  bring  suit  against  the  three  indi- 
viduals named  herein  and  their  wives  and  their 
respective  marital  communities  to  recover  the  sum 
of  $699,912.27;  that  said  suit  is  presently  on  file 
in  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Division. 

18.  That  in  spite  of  the  inadequacies  of  the  con- 
struction by  the  plaintiffs  herein  individually  and 
further  in  spite  of  the  fact  that  they  have  received 
the  entire  $3,080,000.00  for  the  construction  of  the 
project  and  have  failed  to  pay  substantial  sums  of 
money  required  by  them  to  be  paid,  the  manage- 
ment of  this  project  has  been  carried  on  in  a 
remarkably  efficient  and  proper  manner;  in  sub- 
stantiation of  this  attached  hereto  is  a  copy  of  a 
letter  directed  to  Fairview  Development,  Inc.,  and 
by  this  reference  made  a  part  hereof.  This  letter 
is  from  J.  C.  Campbell,  Vice-President  and  Man- 
ager, Mortgage  Loan  Department,  Seattle  Trust 
and  Savings  Bank,  who  is  servicing  the  underlying 
mortgage  on  the  project  for  Institutional  Securities 
Corporation  of  New  York.  One  paragraph  of  the 
attached  letter  should  be  emphasized  as  follows: 

"First  I  want  to  compliment  you  on  the  work 
that  has  been  to  keep  the  property  operating 
in  an  efficient  manner.  Upon  receipt  of  the 
figures  indicating  the  amounts  of  money  that 
have  been  spent,  they  appeared  staggering  at 
first  glance  but  after  my  examination  of  the 
premises  and  familiarizing  myself  with  the 
problems  which  you  have  had  to  face,  one  can- 
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not  help  but  admire  the  management 's  approach 
to  its  problems  and  its  will  and  determination 
to  correct  the  deficiencies  that  have  developed, 
for  the  preservation  and  continued  operation 
of  the  project." 

19.  That  plaintiffs  allege  in  their  complaint  on 
file  herein  that  defendants,  Everett  Nowell  and  Cash 
Cole,  call  a  special  meeting  of  the  Board  of  Direc- 
tors of  Fairview  Development,  Inc.,  on  October  29, 
1952,  in  Fairbanks,  Alaska;  that  plaintiff  Cliff 
Mortensen  was  present  and  that  Nowell  and  Cole 
refused  to  permit  any  records  or  minutes  to  be  kept 
or  taken  and  further  refused  to  allow  Cliff  Mor- 
tensen to  make  any  motions  or  act  upon  any  motions 
or  matters  concerning  the  corporation  and  further 
refused  to  submit  the  matter  to  Ken  Kadow  and 
Roy  Sumptor.  The  true  facts  of  the  situation  are 
as  follows:  Everett  Nowell  as  President  of  the 
Corporation  sent  out  notice  to  the  directors  of  the 
corporation  that  a  special  meeting  for  the  specific 
purpose  of  discussing  the  feasibility  of  construction 
of  an  additional  light  plant,  as  the  corporation  was 
confronted  with  problems  coming  up  that  winter 
with  reference  to  the  light  and  electricity.  Cliff 
Mortensen  voted  "No"  upon  the  proposed  proposi- 
tion; Cash  Cole  and  Everett  Nowell  voted  "Yes." 
After  the  matter  was  discussed,  which  was  the  only 
matter  to  be  discussed  in  the  special  meeting,  the 
said  meeting  was  adjourned,  Minutes  were  taken 
and  duly  written  up  and  signed  by  the  President 
and  Secretary-Treasurer  of  the  corporation  and  are 
part  of  the  records  of  the  corporation.    The  only 
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reference  to  Ken  Kadow  or  Roy  Sumptor  during 
the  meeting  was  the  fact  that  Cliff  Mortensen  sug- 
gested that  the  matter  should  be  referred  to  one 
of  these  gentlemen.  Cash  Cole  and  Everett  Nowell 
suggested  that  the  matter  should  be  referred  to  an 
electrical  expert  familiar  with  the  conditions  at  the 
project.  No  action  was  taken.  After  the  meeting 
was  adjourned,  further  discussion  was  had  during 
which  either  Cliff  Mortensen  or  Cliff  Mortensen 's 
attorney  who  was  with  him  made  an  accusation 
concerning  Cash  Cole  of  " milking"  the  company, 
whereupon  Cash  Cole  walked  out. 

20.  Also  listed  as  defendants  in  this  cause  are 
First  National  Bank  of  Fairbanks,  a  corporation, 
and  Bank  of  Fairbanks,  a  corporation.  The  records 
of  this  litigation  show  an  appearance  and  answer 
on  behalf  of  the  two  banking  institutions  by  the 
same  attorney,  namely,  Walter  Sczudlo,  attorneys 
for  plaintiff. 

21.  Therefore,  pursuant  to  the  true  facts  herein 
set  forth,  the  Complaint  filed  in  the  above-entitled 
cause  should  be  dismissed  and  a  Motion  filed  here- 
with be  denied. 

Dated  at  Seattle,  Washington,  this  3rd  day  of 
August,  1953. 

/s/  CASH  COLE. 

Subscribed  and  Sworn  to  before  me  this  3rd  day 
of  August,  1953. 

[Seal]        /s/  JOHN  E.  HEDRICK, 
Notary  Public  in  and  for  the  State  of  Washing-ton, 
Residing  at  Seattle. 
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Seattle  Trust  and  Savings  Bank 

Second  Avenue  at  Columbia  Street 

Seattle  4,  Washington 

30  June,  1953. 
Fairview  Development,  Inc., 
Fairview  Manor, 
Building  #2  Office, 
Fairbanks,  Alaska. 

Attn:   Mr.  Cash  Cole. 
Re :     ISC  Trust  T241-1— Fairview  Manor, 
Fairbanks,  Alaska, 
FHA  Project  #130-42013. 
Dear  Sirs: 

After  my  inspection  of  this  apartment  property, 
I  communicated  with  the  Institutional  Securities 
Corporation  of  New  York,  for  whom  we  service  the 
underlying  mortgage  and  we  now  have  their  in- 
struction to  report  to  you  in  detail  of  our  findings 
on  the  condition  of  the  buildings  and  to  request  that 
you  prepare  for  us  a  schedule  for  repairs,  so  that 
some  assurance  can  be  given  to  the  Institutional 
Securities  Corporation,  that  the  necessary  work  is 
to  be  done  before  the  arrival  of  cold  weather. 

First,  I  want  to  compliment  you  on  the  work  that 
has  been  done  to  keep  the  property  operating  in  an 
efficient  manner.  Upon  receipt  of  the  figures  indicat- 
ing the  amounts  of  money  that  have  been  spent, 
they  appeared  staggering  at1  first  glance,  but  after 
my  examination  of  the  premises  and  familiarizing 
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myself  with  problems  which  you  have  had  to  face, 
one  can  not  help  but  admire  the  management's  ap- 
proach to  its  problems  and  its  will  and  determina- 
tion to  correct  the  deficiencies  that  have  developed, 
for  the  preservation  and  continued  operation  of  the 
project. 

You  must  realize  that  the  various  claims  and  in- 
terests of  the  individual  owners  of  the  stock  of 
Fairview,  and  their  individual  problems  are  of  no 
concern  to  the  mortgagee  or  to  us  as  servicing  agent 
for  them ;  our  interest  at  this  point  is  purely  one  of 
preservation  of  the  security  of  the  mortgage. 

The  requirements  for  the  project,  as  a  whole  are : 

1.  Correction  of  grade  of  sidewalks,  to  bring 
them  above  the  level  of  the  moisture.  We  recommend 
that  all  sidewalks  be  covered  with  an  additional 
5^/2  to  6  inches,  up  to  the  level  of  the  present  first 
steps. 

2.  A  program  for  interior  decoration  should  be 
begun,  and  until  some  better  yardstick  is  offered, 
we  think  the  figure  in  the  FHA  Project  Analysis 
estimated  at  $19,168.00  per  annum  would  be  an  ac- 
ceptable figure.  If  interior  decorating  is  done  on  a 
program  basis,  repainting  the  interiors  and  trim  as 
necessary,  you  will  not  face  heavy  expenditures 
with  available  funds  lacking  at  some  future  date, 
and  your  occupancy  should  continue  to  be  main- 
tained at  a  high  level. 

3.  Landscaping  and  planting  has  not  been  satis- 
factorily completed,  and  this  must  be  done  in  order 
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to  comply  with  the  building  program.  Unless  this 
is  done  to  implement  the  attractiveness  of  the  proj- 
ect, we  feel  that  competition  with  other  attractive 
rental  units  will  seriously  impair  the  occupancy  of 
your  apartments. 

We  call  to  your  attention  that  the  National  Bank 
of  Commerce  here  in  Seattle,  holds  a  deposit  in 
escrow  of  $8,800.00,  to  assure  the  completion  of 
landscaping  and  planting;  and  that  it  also  holds  in 
addition  the  sum  of  $1,080.00  for  completion  of 
curbs  and  driveways.  We  are  informed  that  the 
FHA  has  accepted  the  curbs  and  driveways  and 
therefore  assume  that  you  may  now  seek  the  re- 
lease of  those  funds ;  however,  we  find  no  record  of 
their  acceptance  of  the  landscaping  and  planting 
and  so  we  assume  that  the  work  must  be  completed 
in  a  manner  satisfactory  to  the  FHA  and  that  you 
may  thereafter  seek  the  release  of  the  funds  held  for 
that  purpose  in  the  aforementioned  escrow. 

Our  review  of  the  individual  buildings  indicates 
the  following  repairs  to  be  necessary,  in  addition 
to  the  above  specific  requirements  for  the  over-all 
project: 

Building  #1:  Exterior  paint  is  needed  on  the 
west  end  of  Section  "E";  on  the  west  end  of  Sec- 
tion "H";  and  on  the  south  side  of  Section  "H." 
We  concluded  that  these  items  are  urgent  for  the 
] reservation  of  the  security, 

Building  #2:  Exterior  paint  is  needed  on  the 
west  side  of  Section  "H";  on  the  east  side  of  Sec- 
tion "H";  and  on  the  south  sides  of  Sections  A,  B, 
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D  &  E,  also  Gr  &  H ;  and  on  the  west  side  of  Section 

"A." 

The  ridge  cover  has  apparently  been  damaged 
either  in  the  process  of  installing  vents  on  the  build- 
ing or  in  ice  removal,  and  this  should  be  immediately 
checked  and  straightened  or  replaced. 

Also  the  grade  of  the  driveway  should  be  changed 
from  the  rear  of  the  building  to  carry  the  water 
away  from  the  building  at  Section  "G" ;  to  eliminate 
the  possibility  of  water  draining  into  the  boiler 
room. 

Building  #3:  Exterior  paint  is  badly  needed  on 
the  west  end  of  Section  "H";  on  the  south  side  of 
Section  "H,"  and  on  east  side  of  Section  "H," 
Also  there  is  evidence  of  some  necessary  roof  re- 
pair on  this  building  and  it  is  recommended  that 
aluminum  patches  be  put  over  the  holes  created  by 
ice  chopping.  It  is  also  noted  that  the  change-over 
on  the  3-way  valve  was  to  have  been  completed  dur- 
ing the  early  part  of  June,  and  we  should  appreciate 
your  confirmation  that  this  work  has  been  satis- 
factorily completed. 

Building  #4:  Exterior  painting  is  urgently 
needed  on  the  south  and  west  sides  of  Section  "A" — 
on  the  south  side  of  Section  "B,"  and  on  the  east 
side  of  Section  "H."  Also,  some  of  the  driveway  ad- 
jacent to  this  building  has  been  damaged  and  should 
be  replaced.  During  the  early  part  of  June  you  were 
in  the  process  of  completing  the  change-over  onto 
the  3-way  valve  in  this  building  also,  and  we  shall 
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apreciate  your  advice  whether  that  work  has  been 
satisfactorily  completed. 

In  connection  with  the  roof  repairs  mentioned  as 
necessary  regarding  Building  #3,  it  may  be  found 
that  there  are  additional  holes  in  the  roof  struc- 
tures on  parts  of  the  other  buildings,  although  we 
were  unable  to  find  them  without  the  proper  equip- 
ment, and  it  is  suggested  therefore  that  a  careful 
survey  of  all  of  the  roofs  be  made  by  a  competent 
workman,  who  would  make  all  of  such  repairs  as 
are  found  necessary. 

We  shall  appreciate  your  immediate  acknowledg- 
ment of  this  letter,  and  a  detailed  report  in  the  very 
near  future  of  your  plan  for  the  maintenance  of  the 
property,  which  we  deem  so  necessary  in  order  to 
protect  the  security  of  the  mortgage  and  to  elim- 
inate waste  to  the  property. 

Yours  very  truly, 

/s/  J.  P.  CAMPBELL, 

Vice  President  and  Manager, 
Mortgage  Loan  Department. 
JFCampbell  :awe 

Via  airmail 

Cc— Mr.  C.  A.  Carroll, 
FHA  Terr.  Director, 
Juneau,  Alaska. 

[Endorsed] :     Filed  August  4,  1953. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  plaintiffs  herein  and  Nelse  Mortensen- 
Alaska  Co.,  Inc.,  and  Nelse  Mortensen  and  Co.,  Inc., 
and  the  defendants  Cash  Cole,  Everett  Nowell  and 
Bayview  Realty,  Inc.,  as  follows: 

1.  For  and  in  consideration  of  the  sum  of  one 
thousand  ($1000)  dollars  to  be  paid  in  cash  by  Cash 
Cole,  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
Henderson,  agree  to  assign,  transfer  and  convey  all 
of  their  capital  stock  in  Fairview  Development,  Inc., 
to  wit,  450  shares  of  said  capital  stock  to  Cash  Cole 
or  his  assigns. 

2.  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
Henderson,  Nelse  Mortensen-Alaska  Co.,  Inc.,  and 
Nelse  Mortensen  Co.,  Inc.,  do  hereby  release  and 
discharge  the  defendants  above  named,  and  Fair- 
view  Development,  Inc.,  from  any  and  all  claims, 
damages,  liability  or  demands  whatsoever;  and  in 
consideration  of  such  release  and  discharge  of  all 
liability,  Fairview  Development,  Inc.,  agrees  to  pay 
to  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
Henderson,  the  sum  of  eighty-nine  thousand  ($89,- 
000)  dollars  without  interest,  as  herein  provided; 
thirty-seven  thousand  eight  hundred  ($37,800)  dol- 
lars of  said  payment  shall  be  funds  repaid  to  Nelse 
Mortensen,  Cliff  Mortensen  and  Frank  Henderson, 
heretofore  advanced  to  Fairview  Development,  Inc.. 
as  so-called  front  money,  and  the  balance  of  fifty- 
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one  thousand  two  hundred  ($51,200)  dollars  shall  be 
paid  in  consideration  of  the  release  of  any  and  all 
claims  against  Cash  Cole,  Everett  Nowell,  Fairview 
Development,  Inc.,  and  Bayview  Realty,  Inc.,  and 
m  settlement  of  all  disputes  between  the  parties. 
Said  payment  shall  be  made  to  the  parties  jointly, 
or  may  be  divided  equally  and  paid  to  each  of  them 
as  may  be  directed  by  the  said  parties.  Said  sum  in 
the  release  and  settlement  of  any  and  all  liability 
against  the  parties  as  provided  herein  shall  be  paid 
in  the  following  manner;  $6800.00  at  this  time  and 
$3200.00  on  or  before  December  31,  1953,  and  $5,- 
000.00  payable  April  15,  1954,  and  quarterly  there- 
after (every  3  months)  annually,  until  the  full  sum 
of  $89,000.00  has  been  paid,  without  interest.  It  is 
understood  and  agreed  that  said  obligation  in  the 
sum  of  $89,000.00  shall  be  secured  by  Cash  Cole, 
Everett  Nowell  and/or  Bayview  Realty,  Inc.,  plac- 
ing in  escrow  all  of  the  capital  stock  of  Fairview 
Development,  Inc.,  (except  the  100  shares  of  pre- 
ferred stock)  consisting  of  450  shares  by  this  agree- 
ment purchased  by  said  persons,  and  450  shares  of 
said  capital  stock  owned  by  Bayview  Realty,  Inc. 
In  the  event  of  any  default  in  the  payment  of  any 
installment  required  to  be  made,  said  Nelse  Morten- 
sen,  Cliff  Mortensen  and  Frank  Henderson  may 
immediately  declare  the  full  balance  of  said  obliga- 
tion due  and  owing  and  may  require  the  escrow 
holder  to  deliver  said  capital  stock  to  them  as  their 
property,  conveying  all  right,  title  and  interest  in 
and  to  all  of  said  capital  stock,  except  said  100 
shares  of  preferred  stock,  to  Nelse  Mortensen,  Cliff 
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Mortensen  and  Frank  Henderson  in  full  satisfac- 
tion of  the  sum  of  $89,000.00,  or  such  balance  as 
may  remain  due  at  that  time.  It  is  further  under- 
stood and  agreed  that  Cash  Cole,  Everett  Nowell 
and/or  Bayview  Reatly,  Inc.,  may  deliver,  or  cause 
to  be  delivered,  all  the  said  capital  stock,  to  wit, 
900  shares  of  the  capital  stock  of  Fairview  Develop- 
ment, Inc.,  (not  including  100  shares  of  preferred 
stock),  to  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  Henderson  in  full  settlement  of  said  obliga- 
tion of  $89,000.00,  or  any  balance  thereon  remain- 
ing at  any  time  that  said  obligation  may  be  in  de- 
fault. Fairview  Development,  Inc.,  Bayview  Realty, 
Inc.,  and/or  Cash  Cole  agree  to  make  regular  quar- 
terly reports  as  to  the  financial  status  of  Fairview 
Development,  Inc.,  available  to  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  Henderson  in  order  that 
they  may  be  apprised  of  the  operation  and  security 
given  for  the  indebtedness  created  herein. 

3.  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
Henderson  agree  to  paj^  to  Everett  Nowell  the  face 
of  that  certain  promissory  note  held  by  Everett  No- 
well,  in  the  sum  of  approximately  $6800.00  in  full 
settlement  and  satisfaction  thereof  and  in  dismissal 
of  the  pending  lawsuit  in  connection  with  said  obli- 
gation. 

4.  It  is  understood  and  agreed  that  there  is  pend- 
ing litigation  by  Pilip  &  Butt  Painting  Contractors, 
Inc.,  and  C.  H.  Keaton  against  plaintiffs  and  others 
and   that   Nelse    Mortensen,    Cliff    Mortensen    and 
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Frank  Henderson  shall  be  responsible  and  liable 
for  any  recovery  that  may  be  had  as  against  them  in 
said  litigation  and  shall  be  entitled  to  retain  the 
benefits  of  any  judgment  recovered  in  their  favor, 
as  a  result  of  said  litigation. 

5.  It  is  understood  and  agreed  that  there  is 
approximately  $8800.00  held  by  the  National  Bank 
of  Commerce  in  Seattle,  Washington,  in  connection 
with  the  landscape  work,  and  it  is  agreed  that  said 
funds  shall  be  paid  to  Nelse  Mortensen,  Cliff  Mor- 
tensen  and  Frank  Henderson. 

6.  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
Henderson  agree  to  hold  Fairview  Development, 
Inc.,  harmless  from  any  claim  by  reason  of  legal 
services  performed  by  Lycette,  Diamond  and  Syl- 
vester as  attorneys  for  said  corporation. 

7.  It  is  understood  and  agreed  that  all  pending 
litigation  between  the  plaintiffs  and  Nelse  Morten- 
sen-Alaska  Co.,  Inc.,  and  Nelse  Mortensen  Co.,  Inc., 
or  any  of  them,  on  the  one  hand,  and  Cash  Cole, 
Everett  Nowell  and  Bayview  Realty,  Inc.,  or  any 
of  them  on  the  other  hand,  be  and  the  same  is  fully 
settled  and  shall  be  dismissed  with  prejudice  and 
without  costs,  including  this  present  action. 

8.  Cliff  Mortensen  and  Frank  Henderson  agree 
to  resign  as  officers  and  directors  of  Fairview  De- 
velopment, Inc.,  on  their  successors  being  elected. 

9.  It  is  further  understood  and  agreed  that  the 
Articles  of  Incorporation  of  Fairview  Development, 
Inc.,  shall  not  be  changed  or  modified,  or  the  number 
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of  shares  of  capital  stock  issued  be  increased  or 
decreased,  without  the  consent  and  approval  of 
Nelse  Mortensen,  Cliff  Mortensen  and  Frank  Hen- 
derson, or  unless  the  obligation  in  the  sum  of  $89,- 
000.00  provided  for  herein  shall  have  been  paid  in 
full,  it  being  the  intention  and  understanding  of 
the  parties  that  as  security  for  said  indebtedness 
there  shall  remain  in  escrow  all  of  the  voting  capi- 
tal common  stock  of  the  corporation  so  that,  in  the 
event  of  any  default,  said  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  Henderson  shall  be  entitled 
to  all  of  the  outstanding  capital  common  stock  of 
said  Fairview  Development,  Inc.,  free  of  any  and 
all  liability  whatsoever  of  any  and  all  claims  which 
Bay  View  Realty,  Inc.,  or  Everett  Nowell  or  Cash 
Cole  or  the  successors  or  assigns  of  either  of  them 
may  have  or  claim  to  have  against  Fairview  De- 
velopment, Inc.,  and/or  Cash  Cole  and/or  W.  A. 
Rushlight  or  A.  G.  Rushlight  &  Co.,  and  any  obliga- 
tions of  Fairview  Development,  Inc.,  other  than 
ordinary  normal  debts  or  obligations  incurred  dur- 
ing the  usual  course  of  business  of  said  corporation. 

10.  It  is  understood  and  agreed  that  this  stipu- 
lation and  settlement  agreement  shall  be  approved 
and  confirmed  by  the  court  herein;  and  upon  such 
confirmation,  shall  be  binding  and  effective  and  the 
parties  hereto,  or  any  corporations  controlled  by 
them,  will  execute  and  deliver  any  such  documents, 
instruments  or  conveyances  as  may  be  necessary  or 
required  to  put  into  full  force  and  effect  the  terms 
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and  provisions  of  this  agreement,  including  the  re- 
lease to  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  Henderson  of  funds  presently  being  held  by 
the  National  Bank  of  Commerce  of  Seattle,  in 
escrow  to  cover  liens  filed  against  Fairview  Manor 
at  Fairbanks,  Alaska. 

11.  It  is  hereby  stipulated  and  agreed  by  and 
between  all  parties  hereto  that  this  agreement  con- 
stitutes a  full  and  complete  satisfaction,  compromise 
and  release  of  any  and  all  claims  of  whatsoever 
kind  which  the  plaintiffs  above  named  and  Nelse 
Mortensen-Alaska  Co.,  Inc.,  and  Nelse  Mortensen 
Co.,  Inc.,  may  have  against  the  defendants  Cash 
Cole  and  Everett  Nowell  and  Bayview  Realty,  Inc., 
or  any  of  them,  or  which  the  said  Cash  Cole, 
Everett  Nowell  or  Bayview  Realty,  Inc.,  may  have 
against  the  plaintiffs  above  named  and  Nelse  Mor- 
tensen-Alaska Co.,  Inc.,  and  Nelse  Mortensen  Co., 
Inc.,  or  any  of  them,  except  as  provided  for  herein. 

NELSE  MORTENSEN,  CLIFF  MORTENSEN 
and  FRANK  HENDERSON,  and  FAIRVIEW 
DEVELOPMENT,  INC., 

/s/  JOSEF  DIAMOND, 

By  /s/  WALTER  SCZUDLO, 

Their  Attorneys. 

CASH  COLE,  EVERETT  NOWELL,  and  BAY- 
VIEW  REALTY,  INC.,, 

/s/  CASH  COLE, 
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/s/  EVEEETT  NO  WELL, 
/s/  NICHOLAS  JAUREGUY, 
/s/  JOHN  HEDRICK, 
Their  Attorneys. 

FAIRVIEW    DEVELOPMENT, 

INC., 

By  /s/  EVERETT  NOWELL, 
President. 

By  /s/  CASH  COLE. 

Approved : 

/s/  CLIFF  MORTENSEN, 

/s/  FRANK  HENDERSON, 

/s/  EVERETT  NOWELL. 

BAYVIEW  REALTY,  INC., 
By  /s/  EVERETT  NOWELL. 

NELSE  MORTENSEN  CO., 

INC., 

By  /s/  CLIFF  MORTENSEN. 
[Endorsed] :     Filed  October  9,  1953. 
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[Title  of  District  Court  and  Cause.] 

FINAL  DECREE  AND  ORDER 

This  matter  coming  on  to  be  heard  upon  the 
motion  of  plaintiffs  and  upon  written  stipulation 
and  agreement  of  all  of  the  principal  parties  hereto, 
heretofore  filed  herein  on  October  9,  1953;  and  it 
appearing  and  the  court  finding  that  said  parties 
have,  by  said  stipulation  and  agreement,  settled  and 
compromised  their  respective  claims  and  stipulated 
that  said  agreement  constitutes  a  full  and  complete 
satisfaction,  compromise  and  release  of  any  and  all 
claims  of  whatsoever  kind,  which  the  above-named 
plaintiffs  and  Nelse  Mortensen-Alaska  Co.,  Inc.,  and 
Nelse  Mortensen  Co.,  Inc.,  may  have  against  the  de- 
fendants Cash  Cole  and  Everett  Nowell  and  Bay- 
view  Realty,  Inc.,  or  any  of  them,  or  which  said  Cash 
Cole,  Everett  Nowell  or  Bayview  Realty,  Inc.,  may 
have  against  the  plaintiffs  above  named,  and  Nelse 
Mortensen-Alaska  Co.,  Inc.,  and  Nelse  Mortensen 
Co.,  Inc.,  or  any  of  them,  except  as  provided  in  said 
stipulation  and  agreement;  and  that  said  parties 
have  provided  in  said  stipulation  and  agreement  that 
upon  confirmation  and  approval  of  said  stipulation 
and  settlement  agreement  it  shall  be  binding  and 
effective  upon  the  parties  thereto,  and  that  said 
parties  or  any  corporations  controlled  by  them  will 
execute  and  deliver  any  such  documents,  instruments 
or  conveyances  as  may  be  necessary  or  required  to 
put  into  full  force  and  effect  the  terms  and  pro- 
visions of  said  agreement;  and  said  stipulation  and 
agreement  contains  other  provisions  and  terms  with 
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respect  to  the  compromise  of  the  various  claims  of 
the  parties;  and  the  court  having  heard  statements 
of  counsel,  and  being  otherwise  advised  in  the  prem- 
ises, 

It  is  Now,  Therefore,  Ordered,  Adjudged  and  De- 
creed as  follows: 

1.  That  said  written  stipulation  and  settlement 
agreement  executed  by  all  of  the  parties  hereto,  ex- 
cept the  two  defendant  banks,  and  filed  herein  on 
October  9,  1953,  be  and  it  is  hereby  approved  and 
confirmed,  and  said  stipulation  and  agreement,  by 
this  reference  thereto,  is  incorporated  in  this  final 
decree  and  order  the  same  as  if  fully  set  out  herein, 
and  shall  be  and  is  now  binding  upon  said  parties 
and  effective  from  the  date  of  filing  said  agreement. 

2.  That  the  appointment  of  Robert  E.  Sheldon 
as  receiver  on  October  8,  1953,  for  the  property  in- 
volved in  the  above-entitled  cause  be  and  it  is  hereby 
terminated  as  of  the  date  hereof,  and  said  Robert 
E.  Sheldon  be  and  he  is  hereby  allowed  for  his 
services  and  fees  the  sum  of  $300.00,  which  the  said 
Fairview  Development,  Inc.,  an  Alaska  corporation, 
be  and  it  is  hereby  directed  to  pay  to  said  Robert 
E.  Sheldon,  on  or  before  ten  days  from  the  date 
hereof. 

3.  That  the  above-entitled  cause  be  and  it  is 
hereby  dismissed  as  of  the  date  hereof. 

Dated  this  tenth  day  of  October,  1953. 

/s/  HARRY  E.  PRATT, 

United  States  District  Judge. 

[Endorsed]  :     Filed  and  entered  October  13,  1953. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Conies  Now  Cash  Cole,  individually  and  as  an 
officer  and  director  of  Bayview  Realty,  Inc.,  an 
Alaska  corporation,  and  Fairview  Development, 
Inc.,  an  Alaska  corporation;  Everett  Nowell,  in- 
dividually and  as  an  officer  and  director  of  Bay- 
view  Realty,  Inc.,  and  Fairview  Development,  Inc. ; 
Bayview  Realty,  Inc.,  an  Alaska  corporation,  and 
for  answer  to  the  Complaint  on  file  herein  admit, 
deny  and  allege  as  follows : 

I. 

Defendants  admit  the  allegations  of  Paragraph 
I,  of  plaintiffs'  Complaint. 

II. 

Defendants  deny  each  and  every  allegation  con- 
tained in  Paragraph  II  of  plaintiffs'  Complaint. 

III. 

Defendants  admit  that  Cash  Cole  is  an  officer  and 
director  of  Fairview  Development,  Inc.,  and  Bay- 
view  Realty,  Inc.,  and  deny  each  and  every  other 
allegation  contained  in  Paragraph  III  of  plain- 
tiffs' Complaint. 

IV. 

Defendants  admit  that  Bayview  Realty,  Inc.,  is 
an  Alaskan  corporation;  that, Bayview  is  the  owner 
of  at  least  50%  of  the  capital  common  stock  of  the 
plaintiff,   Fairview  Development,   Inc.,   comprising 
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450  shares  of  saicl  capital  stock  which  represents 
50%  of  the  voting  stock  of  said  corporation.  Admit 
that  Cash  Cole  and  others  control  the  defendant, 
Bayview  Realty,  Inc. ;  and  deny  that  Everett  Nowell 
has  any  right,  title  or  interest  in  Bayview  Realty, 
Inc. 

V. 

Defendants  admit  the  allegations  of  Paragraph  V 
of  plaintiffs'  Complaint. 

VI. 

Defendants  admit  the  allegations  of  Paragraph 
VI  of  plaintiffs'  Complaint. 

VII. 

Answering  Paragraph  VII  of  the  Complaint  on 
file  herein,  these  answering  defendants  admit  that 
the  plaintiff,  Fairview  Development,  Inc.,  was 
organized  for  the  purpose,  among  other  purposes, 
of  constructing  an  apartment  housing  project  at 
Fairbanks,  Alaska,  upon  land  leased  from  the  City 
of  Fairbanks,  which  said  land  was  originally  leased 
by  Bayview  Realty,  Inc.,  from  the  said  City  of 
Fairbanks,  Alaska,  for  a  period  of  75  years;  that 
plaintiff,  Fairview  Development,  Inc.,  did  obtain  a 
loan  from  the  National  Bank  of  Commerce,  a  na- 
tional banking  corporation,  organized  and  existing 
under  the  laws  of  the  United  States,  located  in  the 
City  of  Seattle,  Washington;  that  the  plaintiff, 
Fairview  Development,  Inc.,  did  enter  into  a  con- 
tract with  Nelse  Mortensen- Alaska,  Inc.,  an  Alaska 
corporation,   for  the  construction   of  said  housing 
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project,  and  that  the  said  Nelse  Mortensen- Alaska, 
Inc.,  did  enter  upon  the  construction  of  said  hous- 
ing project.  These  answering  defendants  deny  each 
and  every  other  allegation  therein  contained. 

VIII. 

Answering  Paragraph  VIII  of  the  Complaint  on 
file  herein,  these  answering  defendants  admit  that 
as  apartment  units  were  ready  for  occupancy  that 
Cash  Cole  and  Everett  Nowell,  acting  pursuant  to 
the  terms  of  agreements  previously  made  between 
plaintiffs  and  these  answering  defendants,  and  with 
the  knowledge,  consent  and  approval  of  the  plain- 
tiff, did  manage  and  operate,  and  are  managing  and 
operating  said  units  and  housing  project  on  behalf 
of  Fairview  Development,  Inc.  These  answering  de- 
fendants deny  each  and  every  other  allegation 
therein  contained. 

IX. 

Answering  Paragraph  IX  of  the  Complaint  on 
file  herein,  these  answering  defendants  admit  that 
they  have  conducted  the  management  and  operation 
of  said  units  and  housing  project,  pursuant  to  the 
agreements  heretofore  referred  to,  all  with  the 
knowledge,  approval  and  consent  of  the  plaintiffs. 
These  answering  defendants  further  admit  that  they 
have  accounted  to  plaintiff  and  all  other  necessary 
parties  in  accordance  with  the  agreements  heretofore 
referred  to  and  with  the  knowledge,  consent  and 
approval  of  plaintiffs,  and  in  this  regard  have  re- 
tained Herbert  Lofquist,  an  accountant,  to  conduct 
the  bookkeeping  and  accounting  of  said  operation 
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and  management,  all  pursuant  to  the  agreements 
heretofore  referred  to  and  with  the  consent,  ap- 
proval and  knowledge  of  plaintiffs ;  these  answering 
defendants  deny  each  and  every  other  allegation 
therein  contained. 

X. 
Defendants  deny  each  and  every  allegation  con- 
tained in  Paragraph  X  of  plaintiffs'  Complaint. 

XI. 

Answering  Paragraph  XI  of  the  Complaint  on 
file  herein,  these  defendants  deny  each  and  every 
allegation  contained  therein. 

XII. 

Defendants  deny  each  and  every  allegation  con- 
tained in  Paragraph  XII  of  plaintiffs'  Complaint. 

XIII. 

Defendants  admit  that  the  First  National  Bank 
of  Fairbanks,  has  on  deposit  funds  of  Fairview 
Development,  Inc.;  but  deny  each  and  every  other 
allegation  contained  in  Paragraph  XIII  of  plain- 
tiffs' Complaint. 

XIV. 

Answering  Paragraph  XIV  of  plaintiffs'  Com- 
plaint on  file  herein,  these  defendants  admit  that  the 
defendant,  Bank  of  Fairbanks,  has  on  deposit  funds 
of  Fairview  Development,  Inc. ;  but  deny  each  and 
every  other  allegation  contained  therein. 

XV. 

Answering  Paragraph  XV  of  the  Complaint  on 
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file  herein,  these  defendants  admit  that  Everett  No- 
well  called  a  special  meeting  of  the  Board  of  Di- 
rectors of  the  plaintiff  corporation  for  October  29, 
1952,  at  the  office  of  said  Fairview  Development, 
Inc.,  in  Fairbanks,  Alaska;  and  these  answering 
defendants  further  admit  that  Cliff  Mortensen  at- 
tended said  special  meeting.  These  answering  de- 
fendants deny  each  and  every  other  allegation  con- 
tained therein. 

Wherefore,  these  answering  defendants,  having 
fully  answered  the  Complaint  of  the  plaintiffs,  pray 
for  a  decree  of  this  Court  as  follows: 

1.  That  the  Complaint  on  file  herein  be  dis- 
missed with  prejudice. 

2.  That  these  answering  defendants  have  their 
costs  and  disbursements  expended,  including  rea- 
sonable fees  incurred  in  their  behalf. 

/s/  WARREN  A.  TAYLOR, 

Of  Attorneys  for  Defendants. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says : 

That  he  is  the  defendant  in  the  above-entitled 
action ;  he  has  read  the  foregoing  Amended  Answer, 
knows  the  contents  thereof,  and  that  the  same  are 
true,  as  he  verily  believes. 

/s/  CASH  COLE. 
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Subscribed  and  Sworn  to  before  me  this  8th  day 
of  January,  1954. 

[Seal]  /s/  WARREN  A.  TAYLOR, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires:   8/11/55. 

Receipt  of  Copy  acknowledged. 
Lodged  January  8,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SET  ASIDE  AND  VACATE  THE 
STIPULATION  AND  JUDGMENT  BASED 
THEREON 

Come  Now  the  above-named  defendants,  Fairview 
Development,  Inc.,  and  Bayview  Realty,  Inc.,  and 
Cash  Cole,  and  for  and  on  behalf  of  these  defend- 
ants move  this  Honorable  Court  to  vacate  said 
Stipulation  and  Judgment  rendered  herein  and  re- 
lieve all  of  said  defendants  therefrom  and  to  set 
aside,  vacate,  modify  and  relieve  these  defendants 
from  the  Judgment  rendered  in  the  above-entitled 
cause  based  upon  said  Stipulation  for  the  following 
reasons,  to  wit : 

(a)  That  Rule  60  of  the  Federal  Rules  of  Civil 
Procedure  gives  this  Honorable  Court  power  and 
authority  to  set  aside  said  Stipulation  and  Judg- 
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ment  based  thereon,  and  in  support  of  the  Motion 
states:  That  fraud  was  practiced  by  the  prevailing 
parties,  to  wit:  The  plaintiffs  and  the  defendant, 
Everett  Nowell,  against  these  particular  movants. 

(b)  That  this  Motion  is  made  within  the  time  al- 
lowed by  Rule  60  referred  to  above. 

(c)  That  at  the  time  the  Stipulation  was  exe- 
cuted the  said  Cash  Cole  was  extremely  ill,  suffering 
from  results  of  a  heart  attack  which  had  confined 
him  to  his  room  and  bed  and  incapacitated  him  to 
properly  think,  and  at  a  time  he  was  being  given 
drugs  by  a  reputable  physician  to  alleviate  his  physi- 
cal suffering,  and  as  a  result  thereof,  he  was  unable 
to  comprehend  and  did  not  know  the  meaning  of  said 
Stipulation  and  signed  said  Stipulation  through  mis- 
take, inadvertence,  surprise,  excusable  neglect  and 
fraud  practiced  by  the  prevailing  parties. 

(d)  That  the  said  Nelse  Mortensen,  Cliff  Mor- 
tensen  and  Frank  V.  Henderson  acted  by  and 
through  these  agents,  including,  but  not  limited  to, 
the  actions  of  Everett  Nowell  and  W.  A.  Rushlight 
who  pretended  to  be  good  friends  of  said  Cash 
Cole,  and  Everett  Nowell  was  an  officer  of  the  said 
corporation,  and  took  advantage  of  the  sickened 
condition  of  Cash  Cole  and  caused  him  to  enter 
into  said  Stipulation  while  sick  in  bed  and  unable 
to  read  and  understand  said  Stipulation  and  con- 
tents of  said  Stipulation  were  falsely  interpreted 
by  the  said  W.  A.  Rushlight. 

(e)  That  said   Stipulation  and  Judgment  ren- 
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dered  therein  is  unconscionable,  impossible  of  per- 
formance, confiscatory  of  these  movants'  interest  in 
the  properties  involved  therein,  to  wit:  Fairview 
Manor,  owned  by  Fairview  Development,  Inc.,  of 
which  these  movants  are  the  owners  thereof. 

(f )  That  the  said  Everett  Nowell  aided  the  plain- 
tiffs in  this  action  in  defrauding  these  movants  and, 
as  a  reward  for  his  entering  into  said  conspiracy 
and  for  having  practiced  fraud  and  deceit  on  these 
movants,  he  did  receive  $1,000.00  in  cash  and  a 
signed  obligation  executed  by  these  movants,  by 
which  he  was  to  receive  $44,000.00  in  addition  to 
the  amount  he  did  receive,  and  that  no  part  of  said 
sum  was  due  him  and  for  which  there  was  no  con- 
sideration. 

(g)  That  the  Stipulation  purports  to  be  ex- 
ecuted by  Bayview  Realty,  Inc.,  and  Fairview  De- 
velopment, Inc.,  which  act  was  unauthorized  by 
either  the  stockholders  or  by  the  Board  of  Direc- 
tors, and  was  therefore  the  unauthorized  act;  not 
sufficient  to  bind  said  corporations. 

(h)  That  W.  A.  Rushlight  received  for  his  part 
of  the  conspiracy  a  note  executed  by  the  Fairview 
Development,  Inc.,  acting  by  and  through  these 
movants,  for  the  payment  of  $25,000.00;  that  there 
was  no  consideration  whatsoever  for  the  execution 
and  delivery  of  said  note,  and  these  movants  re- 
ceived no  consideration  whatsoever  for  said  note, 
and  the  same  should  be  set  aside. 
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(i)     That  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson,  as  a  result  of  said  conspiracy, 
caused   to   be   incorporated   in   said   Stipulation   a 
promise  to  pay  by  the  Fairview  Development,  Inc., 
to  said  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  the  sum  of  $89,000.00,  which  promise 
to  pay,  made  by  Fairview  Development,  Inc.,  act- 
ing by  and  through  these  movants,  was  without  con- 
sideration, was  wholly  void,  and  was  procured  by 
fraud  and  misrepresentation ;  this  movant  Cash  Cole 
being  overreached  while  sick  and  unable  to  transact 
any  business.  This  movant,  Cash  Cole,  informs  the 
Court  that  he  never,  at  any  time,  while  physically 
or  mentally  able  to  transact  business,   ratified   or 
confirmed  said  Stipulation  and  that  the  same  should 
be  set  aside,  vacated  and  held  for  naught,  and  that 
the  Judgment  based  thereon  should  be  vacated,  set 
aside  and  held  for  naught,  and  these  movants  re- 
leased from  all  liability  thereunder. 

This  Motion  is  based  upon  all  pleadings  in  the 
above-entitled  cause,  the  Stipulation  and  Decree  of 
Judgment  rendered  herein  and  the  affidavits  at- 
tached hereto. 

Wherefore,  movant  prays  for  an  Order  of  this 
Court  setting  aside  and  vacating  the  Stipulation  and 
Judgment  based  upon  said  Stipulation;  and  that 
movant  be  allowed  to  file  an  amended  answer  and 
Cross-Complaint  to  plaintiffs'  Complaint,  and  that 
the  plaintiffs  herein  be  restrained  and  enjoined 
from   enforcing  the   provisions   of   said   Judgment 
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pendente  lite,  and  for  such  other  and  further  relief 
as  to  the  Court  may  seem  just  and  equitable. 

BELL  &  SANDERS  and 
WARREN  A.  TAYLOR, 

Attorneys  for  Movant. 

By  /s/  WARREN  A.  TAYLOR, 

Of  Movant's  Attorneys. 

Duly  Verified. 

Receipt  of  Copy  acknowledged. 

[Endorsed]:     Filed  January  8,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  STIPULATION  AND  JUDG- 
MENT BASED  THEREON 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says: 

That  he  is  one  of  the  defendants  in  the  above- 
entitled  action  and  makes  this  affidavit  in  support 
of  the  above-entitled  Motion  to  set  aside  the  stipula- 
tion and  judgment  based  thereon. 

That  during  the  week  ending  October  4,  1953,  the 
trial  of  the  above-entitled  cause  was  being  heard  be- 
fore the  District  Judge  of  the  above-entitled  Court. 

That  on  the  5th  day  of  October,  1953,  the  affiant 
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suffered  a  severe  heart  attack  which  was  of  such 
severity  that  he  was  confined  to  his  bed  and  required 
the  services  of  a  physician,  Dr.  Joseph  M.  Ribar, 
M.D.,  of  the  Fairbanks  Medical  and  Surgical  Clinic, 
who  informed  affiant  that,  under  no  circumstances, 
could  affiant  proceed  as  a  witness  in  the  said  cause. 

That  affiant  remained  under  the  care  of  said  physi- 
cian for  some  time  thereafter  and  received  medica- 
tion and  treatment  from  said  physician. 

That  affiant  was  administered  certain  drugs  or 
medication  that  affected  his  eyes  to  such  an  extent 
that  he  was  unable  to  see,  and  while  in  such  condi- 
tion, was  prevailed  upon  to  execute  the  stipulation 
filed  in  the  above-entitled  cause  on  the  9th  clay  of 
October,  1953. 

That  while  confined  to  his  bed,  and  unable  to  read, 
the  plaintiffs,  acting  in  concert  with  one  W.  A.  Rush- 
light, who  was  a  house  guest  of  affiant  and  who  pre- 
tended to  be  a  friend  of  affiant,  induced  affiant  to 
sign  said  stipulation,  said  affiant  not  knowing  the 
contents  and  import  of  said  stipulation,  and  relied 
upon  the  statements  of  said  A.  G.  Rushlight  Com- 
pany to  the  contents  thereof  which  were  false  and 
fraudulent. 

That  said  W.  A.  Rushlight,  at  the  same  time  and 
place,  and  under  the  same  conditions  and  circum- 
stances hereinbefore  set  out,  induced  the  affiant  to 
execute  a  demand  note  to  A.  G.  Rushlight  Company 
for  the  sum  of  $25,000.00,  there  being  no  considera- 
tion for  the  execution  of  said  demand  note,  and 
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affiant  not  knowing  at  the  time  that  the  said  instru- 
ment was  in  fact  a  demand  note. 

That  the  said  W.  A.  Rushlight  did,  at  the  same 
time  and  under  the  same  conditions  and  circum- 
stances hereinbefore  set  out,  induce  the  affiant  to 
execute  an  agreement  whereby  affiant  agreed  to  pay 
to  Everett  Nowell  the  sum  of  $45,000.00.  That  there 
was  no  consideration  for  the  execution  of  the  same. 

That  the  affiant  did  not  ascertain  the  intent  and 
import  of  the  said  stipulation,  the  demand  note  and 
the  agreement  with  Everett  Nowell  until  about  one 
month  after  the  execution  of  the  instruments.  That 
affiant  had  been  administered  drugs  for  his  heart 
condition  which  enlarged  his  eyes  so  that  he  was  un- 
able to  read  for  approximately  one  month  after  the 
execution  thereof. 

That  the  enforcement  of  the  judgment  based  upon 
the  stipulation  between  affiant  and  Nelse  Mortensen, 
Cliff:  Mortensen  and  Frank  Henderson,  would  be 
confiscatory  of  affiant's  interest  in  Fairview  Devel- 
opment, Inc.,  in  that  it  is  impossible  to  fulfill  the 
terms  of  said  stipulation  and  judgment. 

That  the  monthly  average  income  from  Fairview 
Manor,  the  apartment  project  of  Fairview  Develop- 
ment, Inc.,  is  between  $31,000.00  and  $33,000.00.  That 
the  payment  on  the  first  mortgage  amounts  to  $21,- 
700.00  per  month;  coal  for  heat  $3,500.00;  electric 
power  $1,660.00  and  labor  $5,000.00;  incidentals, 
$1,000.00,  making  a  total  of  $32,860.00.  That  after 
the  payment  of  all  expenses  and  fixed  charges  at  the 
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end  of  November,  1953,  there  was  a  net  balance  of 
$130.00.  That  the  income  for  December,  1953,  will 
be  approximately  the  same,  but  the  expenses  will  be 
higher  in  heating  and.  electrical  energy.  That  at  the 
date  of  the  execution  of  this  affidavit,  affiant  had  not 
yet  received  the  bill  for  coal  for  the  month  of  De- 
cember, 1953,  but  affiant  believes  that  by  reason  of 
the  colder  weather,  the  same  will  be  considerably 
higher  than  in  previous  months. 

Affiant  believes  and  therefore  avers,  that  the  said 
actions  of  Cliff  Mortensen,  Nelse  Mortensen,  Frank 
V.  Henderson,  W.  A.  Rushlight  and  Everett  Nowell, 
conspired  together  to  secure  all  the  stock  of  affiant  in 
said  Fairview  Development,  Inc.,  as  they  well  knew 
at  the  time  of  the  execution  of  the  documents  and  in- 
struments hereinbefore  mentioned  that  affiant  could 
not  make  the  payments  provided  in  said  stipulation, 
demand  note,  and  agreement,  and  by  the  terms  of 
said  instruments,  they  would  get  all  of  affiant's  stock 
in  said  corporation  without  the  payment  of  any 
money  to  affiant.  That  all  of  said  persons  had  access 
to  the  books  of  the  corporation  and  well  knew  the  in- 
come from  rentals  and  the  payments  required  by  the 
terms  of  the  mortgage,  and  the  ordinary  expenses  of 
operating  the  apartment  project,  and  deliberately 
took  advantage  of  affiant's  critical  heart  condition 
and  inability  to  read  to  perpetrate  the  fraud  upon 
him. 

That  the  enforcement  of  the  judgment  entered 
herein  would  amount  to  a  virtual  forfeiture  and  con- 
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fiscation   of  affiant's   interest   in  said  corporation, 
without  any  consideration  therefor. 

That  the  said  action  was  instituted  by  the  plain- 
tiffs without  any  authorization  or  resolution  by  the 
directors  of  Fairview  Development,  Inc.,  and  was 
therefore  unwarranted  and  illegal. 

That  at  no  time  was  affiant's  wife  or  son,  Tom 
Cole,  informed  of  the  matters  discussed  in  the  nego- 
tiations leading  to  the  execution  of  the  said  docu- 
ments, nor  did  his  attorneys  talk  with  him  during 
said  negotiations. 

That  affiant  was  in  great  pain  and  suffering  dur- 
ing all  the  negotiations  and  was  unable  to  compre- 
hend the  intent  and  import  of  said  documents  and 
instruments. 

/s/  CASH  COLE. 

Subscribed  and  Sworn  to  before  me  this  7th  day  of 
January,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires:  7/29/57. 
[Endorsed]:     Filed  January  8,  1954. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  STIPULATION  AND  JUDG- 
MENT BASED  THEREON 

United  States  of  America, 
Territory  of  Alaska — ss. 

Tom  Cole,  being  first  duly  sworn,  upon  his  oath  de- 
poses and  says: 

That  he  is  the  son  of  Cash  Cole,  one  of  the  defend- 
ants in  the  above-entitled  action,  and  that  he  is  also 
a  director  of  Fairview  Development,  Inc. 

That  affiant  has  been  connected  with  the  operation 
of  Fairview  Manor,  an  apartment  house  owned  by 
Fairview  Development,  Inc.,  and  is  thoroughly 
familiar  with  all  matters  connected  therewith,  in- 
cluding income  from  rentals,  payment  of  fixed 
charges  on  the  mortgage  indebtedness  and  the  ex- 
penses of  operation  of  said  apartment  house. 

That  on  the  5th  day  of  October,  1953,  while  the 
trial  of  the  above-entitled  action  was  on  trial  before 
the  Honorable  Harry  E.  Pratt,  the  said  Cash  Cole 
suffered  a  severe  heart  attack,  which  necessitated 
the  discontinuance  of  the  trial,  as  the  said  Cash  Cole 
was  ordered  by  his  physician,  Joseph  M.  Ribar, 
M.D.,  not  to  take  further  part  in  said  trial,  and  was 
also  ordered  to  bed  and  to  complete  quiet.  That  the 
said  doctor  administered  certain  drugs  to  said  Cash 
Cole  to  relax  the  arteries  and  take  some  of  the  strain 
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off  his  heart.  That  said  drugs  caused  his  eyes  to  di- 
late to  such  extent  that  he  was  unable  to  read  print. 

That  the  day  following  said  heart  attack  the  plain- 
tiffs, Nelse  Mortensen,  Cliff  Mortensen,  Frank  V. 
Henderson  and  Everett  Nowell,  acting  in  concert 
with  one  W.  A.  Rushlight,  a  house  guest  of  said  Cash 
Cole,  and  who  pretended  to  be  a  close  personal  friend 
of  Cash  Cole,  began  negotiations  with  said  Cash  Cole 
regarding  the  proposed  sale  of  stock  in  said  corpora- 
tion of  the  above-mentioned  Nelse  Mortensen,  Cliff 
Mortensen,  Frank  Henderson  and  Everett  Nowell  to 
Cash  Cole. 

That  the  said  W.  A.  Rushlight,  acting  for  and  on 
behalf  of  the  said  parties,  plaintiff  and  Everett 
Nowell,  and  for  himself,  gained  access  to  the  bed- 
room of  Cash  Cole,  contrary  to  the  orders  of  said 
physician  and  induced  said  Cash  Cole  to  execute  the 
stipulation  upon  which  the  judgment  in  the  above- 
entitled  cause  is  based;  and  also  induced  said  Cash 
Cole  to  enter  into  an  agreement  with  Everett  Nowell 
regarding  the  sale  by  said  Nowell  to  Cash  Cole  of 
Nowell 's  stock  in  said  corporation;  and  did  induce 
said  Cash  Cole  to  execute  a  demand  note  in  the  sum 
of  $25,000.00,  payable  to  A.  G.  Rushlight  and  Com- 
pany, the  execution  of  which  note  had  not  been  au- 
thorized by  a  resolution  of  the  Board  of  Directors  of 
Fairview  Development,  Inc.,  and  was  not  based  upon 
any  consideration  whatsoever;  that  the  said  W.  A. 
Rushlight,  at  the  time  of  the  execution  of  said  docu- 
ments and  instruments,  well  knew  that  said  Cash 
Cole  was  in  no  condition,  physically  or  mentally,  to 
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execute  the  same,  and  that  said  Cash  Cole  did  not 
comprehend  the  intent  and  import  of  said  instru- 
ments. 

That  the  said  plaintiffs,  Nelse  Mortensen,  Cliff 
Mortensen,  Frank  Henderson,  and  Everett  Nowell 
and  W.  A.  Rushlight  well  knew  that  the  provisions 
of  said  stipulation,  agreement  and  demand  note  were 
impossible  of  performance  by  said  Cash  Cole,  as  they 
were  fully  informed  of  the  financial  ability  of  Fair- 
view  Development,  Inc.,  to  perform  said  obligations 
of  said  instruments;  that  they  were  aware  of  the 
gross  income  of  said  apartment  house  and  the 
amount  of  the  payments  on  the  mortgage  on  the 
same  and  the  costs  and  expenses  of  the  operations  of 
the  same. 

That  in  December,  1953,  the  income  from  rentals 
was  $35,307.09  for  apartments  and  garages ;  that  the 
mortgage  payment  was  $21,700.00;  fuel,  approxi- 
mately $4,000.00;  electricity,  approximately  $2,- 
000.00;  labor,  $5,136.67;  redecorating  apartments, 
approximately  $1,000.00;  incidentals,  approximately 
$800.00 ;  making  total  payments  of  $34,636.67,  leav- 
ing a  balance  of  $670.42. 

That  the  balance  for  November,  1953,  after  the 
payment  of  expenses,  was  $130.00. 

That  Nelse  Mortensen,  Cliff  Mortensen,  Frank 
Henderson,  Everett  Nowell  and  W.  A.  Rushlight  had 
access  to  the  books  of  the  corporation  and  did  inspect 
said  books  and  knew  that  said  corporation  was  in  no 
condition   financially   to   meet   the   conditions    and 
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terms  of  said  stipulation,  agreement  and  demand 
note  hereinbefore  mentioned. 

That,  due  to  the  illness  of  Cash  Cole,  affiant  has 
had  the  management  of  said  Fairview  Manor  and  is 
conversant  with  the  financial  condition  of  the  owner 
thereof,  Fairview  Development,  Inc.,  and  that  the 
statements  herein  contained  are  true  and  correct,  as 
shown  by  the  books  of  account  of  Fairview  Manor. 

/s/  TOM  COLE. 

Subscribed  and  Sworn  to  before  me  this  7th  day 
of  January,  1954. 

[Seal]        /s/  WARREN  A.  TAYLOR, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires  8/11/55. 
[Endorsed]:     Filed  January  8,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  STIPULATION  AND  JUDG- 
MENT BASED  THEREON 

United  States  of  America, 
Territory  of  Alaska — ss. 

Joseph  M.  Ribar,  M.D.,  being  first  duly  sworn, 
upon  his  oath  deposes  and  says : 

That  upon  the  5th  day  of  October,  1953,  affiant  was 
called  to  the  home  of  Cash  Cole,  at  Fairview  Manor, 
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Fairbanks,  Alaska,  by  the  wife  and  son  of  Cash  Cole, 
and  upon  arriving  there  found  said  Cash  Cole  suffer- 
ing a  great  deal  of  pain  from  a  severe  heart  attack. 

That  affiant  examined  said  Cash  Cole  and  found 
his  heart  condition  serious  and  immediately  advised 
him  that  under  no  circumstances  could  he  continue 
with  the  trial  of  the  case  in  which  he  was  a  defend- 
ant and  witness. 

Affiant  ordered  said  Cash  Cole  to  remain  abso- 
lutely quiet  and  remain  in  bed  until  he  built  up  his 
strength. 

That  affiant  administered  drugs,  to  wit:  Demerol, 
Elixir  Donnatal  and  Aminophylline,  Papaverine  for 
the  purpose  of  relieving  the  pain  and  relaxing  the 
arteries  to  ease  the  strain  on  his  heart.  One  of  said 
drugs  has  a  tendency  to  dilate  the  eyes  so  that  vision 
is  so  distorted  that  reading  is  impossible. 

Affiant  ordered  Cash  Cole  to  have  no  visitors  until 
he  had  recovered  some  of  his  strength. 

That  affiant  made  several  calls  on  Cash  Cole  dur- 
ing the  following  week  and  found  that  the  patient 
was  slowly  recovering  his  strength  and  that  he  was 
regaining  his  vision,  although  he  was  still  a  very  sick 
man. 

It  is  the  opinion  of  affiant  that  at  no  time  within 
one  week  after  the  said  heart  attack  was  Cash  Cole 
in  a  proper  physical  or  mental  condition  to  transact 
business  matters. 

/s/  JOSEPH  M.  RIBAR,  M.D. 
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Subscribed  and  Sworn  to  before  me  this  7th  day 
of  January,  1954. 

/s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires :  7/29/57. 
[Endorsed]  :     Filed  January  8,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
TO  SET  ASIDE  AND  VACATE  THE  STIP- 
ULATION AND  JUDGMENT  BASED 
THEREON 

State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Cliff  Mortensen,  being  first  duly 
sworn  upon  oath  deposes  and  says  as  follows  in  op- 
position to  the  motion  to  set  aside  and  vacate  the 
stipulation  and  judgment  based  thereon,  filed  Jan- 
uary 8,  1954,  by  the  defendants  Cash  Cole  and  Bay- 
view  Realty,  Inc.,  and  in  opposition  to  the  support- 
ing affidavits  to  said  motion  executed  by  said  Cash 
Cole  and  Tom  Cole: 

1.  That  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  cause,  and  that  said  cause  was  filed  by  Fair- 
view  Development,  Inc.,  an  Alaska  corporation; 
Nelse  Mortensen,  the  undersigned  and   Frank   V. 
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Henderson,  individually  and  as  directors  and  stock- 
holders of  Fairview  Development,  Inc.,  and  for  and 
on  behalf  of  all  other  stockholders  of  Fairview  De- 
velopment, Inc.,  because  of  the  deadlock  in  the  con- 
duct or  management  of  the  affairs  of  the  plaintiff 
corporation,  Fairview  Development,  Inc.,  due  to 
failure  of  the  board  of  directors  to  proceed;  dead- 
lock among  the  stockholders  and  members  of  the 
board  of  directors  resulting  in  deadlock  and  paraly- 
sis of  corporate  functions;  dissension  and  discord 
as  to  who  in  fact  comprise  the  board  of  directors; 
mismanagement  and  improper  disposition  of  funds 
and  dissipation  of  assets,  and  impairment  of  said 
corporation  property  by  one  or  more  of  the  prin- 
cipal defendants  in  the  above-entitled  cause. 

2.  That  at  the  time  of  the  trial  in  the  above-en- 
titled cause  and  the  execution  of  said  stipulation 
filed  herein  October  9,  1953,  and  the  entry  of  the 
final  decree  and  order  herein  on  October  10,  1953, 
the  plaintiffs  Cliff  Mortensen,  Nelse  Mortensen  and 
Frank  V.  Henderson  were  stockholders  of  the  plain- 
tiff Fairview  Development,  Inc.,  owning  collectively 
four  hundred  fifty  (450)  shares  of  its  capital  stock, 
which  also  represented  50%  of  the  voting  stock  of 
said  corporation.  The  plaintiff  Cliff  Mortensen  was 
and  is  a  director  and  officer  of  said  plaintiff  cor- 
poration, subject  to  change  by  the  stipulation. 

3.  That  at  the  time  of  the  trial  and  execution  of 
said  stipulation  and  entry  of  said  final  decree  and 
judgment  the  defendants  Cash  Cole  and  Everett 
Nowell  were  officers  and  directors  of  Fairview  De- 
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velopment,  Inc.,  the  plaintiff  corporation,  and  were 
officers,  directors  and  stockholders  of  Bayview 
Realty,  Inc.,  the  defendant  corporation.  Said  Bay- 
view  Realty,  Inc.,  was  the  owner  of  50%  of  the  cap- 
ital stock  of  the  plaintiff  Fairview  Development, 
Inc.,  comprised  of  four  hundred  fifty  (450)  shares  of 
said  capital  stock,  which  also  represented  50%  of 
the  voting  stock  of  said  corporation.  Said  defend- 
ants Cash  Cole  and  Everett  Nowell  controlled  said 
defendant  Bayview  Realty,  Inc. 

4.  That  at  the  time  of  said  trial  and  execution  of 
said  stipulation  and  entry  of  said  final  decree  Cake, 
Jaureguy  &  Hardy  and  Nicholas  Jaureguy  of  Port- 
land, Oregon,  appeared  of  record  herein  as  attorneys 
for  the  defendants  Cash  Cole,  Everett  Nowell  and 
Bayview  Realty,  Inc.,  and  did  not  withdraw  as  such 
attorneys  until  December  15,  1953;  that  John  E. 
Hedrick  of  Seattle,  Washington,  appeared  and  con- 
tinues to  appear  of  record  as  attorney  for  Cash  Cole, 
Everett  Nowell  and  Bayview  Realty,  Inc.,  but  the 
undersigned  is  informed  and  believes  and  upon  such 
information  and  belief,  states  the  fact  to  be  that  said 
Hedrick  was  primarily  the  attorney  for  the  defend- 
ant Everett  Nowell  and  that  said  Nicholas  Jaureguy 
was  primarily  the  attorney  for  said  Cash  Cole ;  that 
prior  to  said  trial  J.  Hellenthal  of  Anchorage, 
Alaska,  and  Stephan  J.  Morrissey  of  Seattle,  Wash- 
ington, appeared  of  record  herein  for  said  defend- 
ants, but  did  not  participate  or  appear  at  said  trial 
or  in  connection  with  the  negotiations  resulting  in 
said  settlement  and  final  decree;  that  Joe  Diamond 
and  Earle  Zinn  of  Seattle,  Washington,  and  Walter 
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Sczudlo  of  Collins  and  Clasby  appeared  as  attorneys 
for  the  plaintiffs. 

5.  That  at  the  time  of  the  said  trial,  stipulation 
and  final  decree  the  following  additional  litigation 
was  pending  and  subsequently  settled  by  reason  of 
said  stipulation  and  performance  thereof  by  Cliff 
Mortensen,  Nelse  Mortensen  and  Frank  Henderson : 

a.  A.  G.  Rushlight  &  Co.,  a  corporation,  vs.  Nelse 
Mortensen-Alaska,  Inc.,  a  corporation;  Fairview 
Development,  Inc.,  et  al.,  Case  No.  7163,  in  the  Dis- 
trict Court  of  the  District  of  Alaska,  Fourth  Divi- 
sion, filed  to  foreclose  a  mechanic's  lien  claimed  by 
said  A.  G.  Rushlight  &  Co.  against  Fairview  Manor 
in  the  total  sum  of  $344,973.30,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Decem- 
ber 16,  1951,  plus  attorneys'  fees  of  $35,000.00  and 
costs  and  disbursements ;  and  in  which  proceeding  by 
cross-complaint  Pilip  &  Butt  Painting  Contractors, 
Inc.,  sought  to  foreclose  their  claim  of  mechanic's 
lien  against  Fairview  Manor  in  the  sum  of  $77,- 
681.62,  together  with  interest  thereon  from  January 
1,  1952,  plus  attorneys'  fees  in  the  sum  of  $5,000.00 
and  costs  and  expenses ;  and  in  which  proceeding  C. 
H.  Keaton,  d/b/a  Keaton  Paint  Company,  sought  to 
foreclose  his  claim  of  lien  against  Fairview  Manor 
in  the  sum  of  $17,339.44,  together  with  interest 
thereon  from  November  20,  1951,  and  to  recover  at- 
torneys' fees  and  costs  and  expenses. 

b.  Nelse  Mortensen-Alaska,  Inc.,  a  corporation, 
et  al.,  vs.  A.  G.  Rushlight  &  Co.,  a  corporation,  Case 
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No.  3105,  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division. 

c.  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  co-partners,  doing  business  as  Nelse 
Mortensen- Alaska  Co.,  et  al.,  vs.  Pilip  &  Butt,  Inc.,  a 
corporation,  et  al.,  Case  No.  442980,  in  the  Superior 
Court  of  the  State  of  Washington  for  King  County. 

d.  Fairview  Development,  Inc.,  a  corporation,  vs. 
Nelse  Mortensen-Alaska,  Inc.,  et  al.,  Case  No.  3532, 
in  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  northern  division. 

For  further  data  concerning  these  suits  reference 
is  made  hereby  to  the  affidavit  of  Frank  V.  Hender- 
son filed  in  the  above-entitled  cause  on  August  14, 
1953,  para.  9  thereof. 

6.  The  trial  in  the  above-entitled  cause  com- 
menced on  or  about  October  5,  1953,  and  continued 
that  entire  day  including  the  taking  of  the  testimony 
of  the  defendant  Cash  Cole  on  direct  examination  as 
an  adverse  witness  for  the  plaintiffs.  That  the  un- 
dersigned is  informed  and  believes  and  upon  such 
information  and  belief  states  the  fact  to  be  that  that 
evening  said  Cash  Cole  suffered  a  heart  attack,  which 
purportedly  made  him  physically  unable  tempo- 
rarily to  continue  with  his  testimony  as  a  witness. 
The  following  day,  October  6,  the  plaintiffs  were 
prepared  to  continue  with  the  trial  providing  the 
attorneys  for  defendants  and  said  Cash  Cole  agreed 
to  complete  the  trial  without  requesting  its  continu- 
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ance  at  the  conclusion  of  the  plaintiffs'  case  for  the 
purpose  of  securing  the  testimony  of  said  Cash  Cole, 
but  said  attorney  for  Cash  Cole,  Nicholas  Jaureguy, 
refused  to  agree  to  further  proceedings  in  the  trial 
on  such  condition  and  said  trial  was  thereupon  con- 
tinued from  day  to  day  except  for  the  taking  of  the 
testimony  of  Arnoldine  Scott,  for  the  purpose  of  de- 
termining the  time  when  Cash  Cole  could  again  at- 
tend the  proceedings. 

7.     Immediately   upon   the   first   continuance   on 
October  6,  1953,  the  attorneys  for  Cash  Cole  and 
other    defendants    suggested    that    negotiations    be 
opened  for  settlement  of  the  various  claims   and 
counter-claims  of  the  plaintiffs,  and  the  defendants, 
as  well  as  those  of  A.  G.  Rushlight  &  Co.,  Pilip  & 
Butt  Painting  Contractors,  Inc.,  and  C.  H.  Keaton. 
Such  negotiations  were  commenced  in  the  jury  room 
adjoining  the  courtroom  on  the  morning  of  October 
6.    There  were  present  at  that  time  said  Nicholas 
Jaureguy,  said  John  E.  Hedrick,  Tom  Cole,  the  son 
of  Cash  Cole,  said  Everett  Nowell,  Dick  Rushlight, 
Cliff  Mortensen,  Prank  Henderson,  Joe  Diamond, 
Earle  Zinn,  Walter  Sczudlo  and  one  or  two  other 
persons,  who  thereafter  from  time  to  time  and  in 
various  places  participated  in  said  negotiations  until 
they  were  concluded.    The  final  offer  of  settlement 
made  by  said  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  Henderson,  for  the  purpose  of  compromising 
the  conflicting  claims  of  the  various  parties  involved 
and  to  terminate  the  deadlock  among  the  stockhold- 
ers and  members  of  the  Board  of  Directors  of  Fair- 
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view  Development,  Inc.,  and  all  dissension  and  dis- 
cord, was  reciprocal  in  that  said  plaintiffs  would 
either  purchase  the  shares  of  stock  of  Fairview  De- 
velopment, Inc.,  owned  by  the  defendants  Cash  Cole, 
Everett  Nowell,  and  Bay  view  Realty,  Inc.,  aggre- 
gating 450  shares,  for  $1,000.00  and  would  secure 
payment  of  the  sum  of  $89,000.00  by  Fairview  Devel- 
opment, Inc.,  to  said  Cash  Cole,  Everett  Nowell 
and/or  Bayview  Realty,  Inc.,  in  consideration  of 
the  release  and  discharge  of  all  claims  against  them 
and  Fairview  Development,  Inc.,  by  said  Cash  Cole, 
Everett  Nowell  and/or  Bayview  Realty,  Inc.,  by 
pledging  all  the  stock  of  said  Fairview  Development, 
Inc.,  so  purchased,  as  well  as  then  owned  by  them, 
and  to  assume  and  settle  the  claims  of  A.  G.  Rush- 
light &  Co.,  Pilip  &  Butt  Painting  Contractors,  Inc., 
and  C.  H.  Keaton,  or  to  sell  for  the  sum  of  $1,000.00 
to  said  Cash  Cole,  Everett  Nowell  and/or  Bayview 
Realty,  Inc.,  the  450  shares  of  stock  of  Fairview  De- 
velopment, Inc.,  owned  by  said  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  Henderson  and  to  release 
and  discharge  said  Cash  Cole,  Everett  Nowell,  Bay- 
view  Realty,  Inc.,  and  Fairview  Development,  Inc., 
from  all  claims  and  demands  whatsoever  made  by 
them  upon  payment  by  Fairview  Develoj)ment,  Inc., 
of  said  sum  of  $89,000.00,  which  payment  would  be 
secured  by  a  pledge  of  all  of  the  stock  of  said  cor- 
poration then  owned  by  Cash  Cole,  Everett  Nowell 
and/or  Bayview  Realty,  Inc.,  and  to  be  acquired  by 
such  purchase  from  said  Nelse  Mortensen,  Cliff  Mor- 
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tensen  and  Frank  Henderson,  and  to  assume  the  set- 
tlement and  payment  of  the  claims  of  said  A.  G. 
Rushlight  &  Co.,  Pilip  &  Butt  Painting  Contractors, 
Inc.,  and  C.  H.  Keaton. 

Cash  Cole,  during  these  negotiations,  refused  to 
sell  his  shares  of  stock  in  the  Fairview  Development, 
Inc.,  and  to  terminate  his  interest  therein,  but  in- 
sisted on  buying  out  the  interests  of  Nelse  Morten- 
sen,  Cliff  Mortensen  and  Frank  Henderson  and 
settling  all  their  claims  against  him,  the  other  de- 
fendants and  Fairview  Development,  Inc.  Said  Mor- 
tensens  and  Henderson  were  willing  to  sell  their 
interest  and  settle  such  claims,  providing  that  a  set- 
tlement was  likewise  consummated  with  A.  G.  Rush- 
light &  Co.,  of  its  claim  of  mechanic's  lien  in  Case 
No.  7163. 

8.  No  settlement  had  been  reached  by  October  8, 
1953.  On  that  day  the  trial  was  continued  generally 
due  to  the  absence  of  Cash  Cole  and  refusal  of  the 
defendants  to  stipulate  that  a  continuance  would  not 
be  requested  by  them  at  the  conclusion  of  the  plain- 
tiffs' case  due  to  such  absence.  At  the  same  time  an 
order  was  entered  in  this  cause  appointing  Robert  E. 
Sheldon  as  receiver  for  the  property  involved  in  this 
cause  and  all  the  assets  and  corporate  records  of  the 
plaintiff  corporation  and  its  business  together  with 
all  improvements  located  thereon  and  all  personal 
property  therein,  and  the  rents,  issues  and  proceeds 
thereof.  Said  receiver  immediately  served  notice  of 
taking  possession. 
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9.  During  the  above-mentioned  negotiations  lead- 
ing to  a  settlement  several  compromise  plans  were 
from  time  to  time  worked  out  by  the  several  attor- 
neys representing  the  defendants  and  those  repre- 
senting the  plaintiffs,  together  with  Dick  Rushlight, 
acting  on  behalf  of  A.  G.  Rushlight  &  Co.,  and 
were  reciprocal  in  nature  in  that  Nelse  Morten- 
sen,  Cliff  Mortensen  and  Frank  V.  Henderson 
were  willing  "to  buy  or  sell"  and  to  settle  all 
conflicting  claims,  which  plans  were  submitted 
through  one  or  more  of  the  attorneys  acting  for 
Cash  Cole  and  the  other  defendants  to  Cash  Cole  for 
consideration,  and  were  rejected  by  him  prior  to  the 
final  settlement  agreement  contained  in  the  stipula- 
tion filed  in  this  cause  on  October  9,  1953,  and  ap- 
proved by  this  court  on  October  10,  1953.  Apparently 
said  Cash  Cole  elected  on  or  about  October  9,  1953, 
following  the  appointment  of  the  receiver  above 
mentioned,  the  alternate  offer  of  purchasing  the  in- 
terests of  said  Nelse  Mortensen,  Cliff  Mortensen, 
and  Frank  V.  Henderson  and  settling  their  claims 
against  him  and  Fairview  Development,  Inc.,  upon 
the  terms  and  conditions  contained  in  the  stipulation 
filecl  herein  October  9,  1953.  His  attorney,  Nicholas 
Jaureguy,  refused  to  execute  said  stipulation  on  his 
behalf  until  he  had  submitted  said  stipulation  to 
Cash  Cole  for  his  personal  consideration  and  secured 
his  signature  thereto,  which  stipulation  was  exe- 
cuted by  said  Cash  Cole  individually  and  on  behalf  of 
Fairview  Development,  Inc.  The  undersigned  is  in- 
formed and  believes  and  upon  such  information  and 
belief  states  the  fact  to  be  that  prior  to  the  execution 
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of  said  stipulation  by  said  Cash  Cole  it  had  been  dis- 
cussed with  him  in  his  room  at  Fairview  Manor  with 
any  one  or  more  of  the  following  persons  and  in 
their  presence :  Said  Nicholas  Jaureguy,  his  attor- 
ney ;  Tom  Cole,  his  son ;  Mrs.  Cash  Cole,  his  wife,  and 
Dick  Rushlight.  Said  stipulation  was  only  executed 
by  him  after  such  discussion  for  the  purpose  of 
securing  the  control  of  the  plaintiff  corporation  and 
the  discharge  of  the  receiver  above  mentioned  and 
with  full  knowledge  of  all  of  the  terms  and  condi- 
tions contained  in  said  stipulation  and  the  fact  that 
the  claims  of  A.  G.  Rushlight  &  Co.,  Pilip  &  Butt 
Painting  Contractors,  Inc.,  and  C.  H.  Keaton  filed 
against  Fairview  Development,  Inc.,  and  others  were 
being  likewise  assumed  by  said  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson  and  set- 
tled as  hereinafter  mentioned. 

10.  Upon  consummation  of  the  settlement  agree- 
ment contained  in  the  stipulation  filed  in  the  above 
cause  and  as  a  part  thereof,  a  settlement  agreement 
was  made  with  A.  G.  Rushlight  &  Co.,  of  its  claim 
against  Fairview  Development,  Inc.,  et  al.,  for  a  lien 
sought  to  be  foreclosed  in  case  No.  7163.  Said  stipu- 
lation provided  for  payment  of  $125,000.00  to  said 
A.  G.  Rushlight  &  Co.,  by  said  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson  and  was 
filed  in  said  Case  No.  7163  on  October  9,  1953. 

11.  The  final  decree  of  this  court  approving  the 
stipulation  filed  herein  on  October  9,  1953,  was  en- 
tered herein  on  October  10,  1953,  and  provided  for 
the  discharge  of  the  receiver  herein,  and  further 
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provided  that  the  said  stipulation  and  agreement 
contained  therein  was  incorporated  in  said  final  de- 
cree the  same  as  if  fully  set  out  therein  and  would 
be  binding  and  was  then  binding  upon  the  parties 
thereto  and  effective  from  the  date  of  the  filing 
thereof. 

12.  Said  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson  have  complied  with  and  fully 
performed  all  of  the  terms,  conditions  and  provi- 
sions of  said  settlement  agreement  contained  in  said 
stipulation,  including  payment  of  $125,000.00  to  A. 
G-.  Rushlight  &  Co.,  in  settlement  of  its  claim  in  Case 
No.  7163  pursuant  to  the  stipulation  filed  therein; 
dismissal  on  November  20,  1953,  of  the  amended 
complaint  filed  in  said  case  by  said  A.  G.  Rushlight 
&  Co.;  settlement  of  the  claim  of  Pilip  &  Butt 
Painting  Contractors,  Inc.,  sought  to  be  foreclosed 
in  the  same  case  and  payment  of  the  amount  due 
Said  claimant;  making  provision  for  defending 
against  the  claim  of  C.  H.  Keaton  in  the  same  suit 
without  any  cost  to  Fairview  Development,  Inc., 
and  securing  dismissal  of  the  other  suits  pending  in 
the  State  of  Washington  described  in  paragraphs  5 
b,  c,  and  d  hereinabove;  and  payment  to  Everett 
Nowell  of  the  amount  due  under  a  certain  promis- 
sory note  held  by  him  in  approximately  the  sum  of 
$6,800.00  as  provided  in  paragraph  3  of  said  stipu- 
lation. 

13.  At  the  time  of  the  execution  of  said  stipula- 
tion, said  Fairview  Development,  Inc.,  did  not  pay 
$6,800.00  as  provided  in  paragraph  2  thereof  or  any 
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part  thereof  nor  have  any  payments  been  made  as 
required.  Under  the  terms  of  said  paragraph  Nelse 
Mortensen,  Cliff  Mortensen  and  Frank  V.  Hender- 
son, Nelse  Mortensen-Alaska,  Inc.,  and  Nelse  Mor- 
tensen Co.,  Inc.,  released  and  discharged  all  of  the 
defendants  in  the  above  case  and  Fairview  Develop- 
ment, Inc.,  from  any  and  all  claims  or  demands 
whatsoever  in  consideration  of  the  agreement  of 
Fairview  Development,  Inc.,  to  pay  to  said  Nelse 
Mortensen,  Cliff  Mortensen  and  Frank  V.  Hender- 
son the  sum  of  $89,000.00  without  interest  as  pro- 
vided in  said  stipulation.  $37,800.00  of  said  pay- 
ment represented  funds  repaid  to  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson  and  there- 
tofore advanced  to  Fairview  Development,  Inc.,  as 
so-called  "front  money."  The  balance  of  $51,200.00 
represented  consideration  for  the  release  of  any  and 
all  claims  against  Cash  Cole,  Everett  Nowell,  Fair- 
view  Development,  Inc.,  and  Bay  view  Realty,  Inc., 
and  in  settlement  of  all  disputes  between  the  par- 
ties. Said  sum  was  payable  as  follows:  $6,800.00  at 
the  time  of  the  execution  of  said  stipulation,  $3,- 
200.00  on  or  before  December  31,  1953,  and  $5,000.00 
payable  April  15,  1954,  and  quarter  annually  there- 
after each  year  until  the  said  total  sum  of  $89,000.00 
had  been  paid.  Said  obligation  in  the  sum  of  $89,- 
000.00  was  specifically  secured  by  said  settlement 
agieement  by  Cash  Cole,  Everett  Nowell  and/or 
Bayview  Realty,  Inc.,  pledging  all  of  the  capital 
stock  of  Fairview  Development,  Inc.,  (except  100 
shares  of  preferred  stock),  aggregating  900  shakos 
theretofore   owned   by   said   defendants   or   one   or 
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more  of  them  and  thereafter  to  be  acquired  under 
the  terms  of  said  settlement  agreement.  Said  shares 
of  stock  were  to  be  placed  in  escrow.  Demand  has 
heretofore  been  made  on  Cash  Cole,  Everett  Nowell 
and/or  Bayview  Realty,  Inc.,  to  deliver  said  stock 
in  escrow  and  they  have  refused  to  comply  with 
said  demand  and  with  the  terms  and  conditions  of 
said  settlement  agreement  and  are  in  default.  Pur- 
suant to  the  further  terms  and  provisions  of  said 
agreement  in  the  event  of  the  non-payment  of  any 
installment  hereinabove  mentioned,  said  Nelse  Mor- 
tensen,  Cliff  Mortensen  and  Frank  V.  Henderson 
have  declared  the  full  balance  of  said  obligation  due 
and  owing  and  have  required  that  said  capital  stock 
aggregating  900  shares  be  delivered  to  them  as  their 
property,  and  that  the  same  be  transferred  to  them 
in  full,  satisfaction  of  the  said  sum  of  $89,000.00  or 
the  balance  thereof  now  due.  Said  defendants  Cash 
Cole,  Everett  Nowell,  and/or  Bayview  Realty,  Inc., 
have  refused  and  failed  to  deliver  said  shares  of 
stock  to  said  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson  or  any  one  or  more  of  them 
and  continue  to  refuse  to  make  such  delivery,  but 
have  accepted  and  enjoy  all  benefits  derived  from 
the  performance  of  the  terms  and  conditions  of  said 
settlement  agreement  made  by  said  Nelse  Morten- 
sen, Cliff  Mortensen  and  Frank  V.  Henderson. 

14.  There  is  no  provision  in  said  settlement 
agreement  contained  in  said  stipulation  that  the 
said  sum  of  $89,000.00  or  any  portion  thereof  would 
be  paid  solely  out  of  the  income  derived  by  Fair- 
view  Development,  Inc.,  but  it  was  specifically  pro- 
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vided  that  the  defendants  Cash  Cole,  Everett  Nowell 
and/or  Bayview  Realty,  Inc.,  would  secure  perform- 
ance of  said  undertaking  by  pledge  of  all  of  the  stock 
of  said  Fairview  Development,  Inc.,  as  hereinabove 
stated  and  more  fully  set  out  in  said  stipulation. 
The  plaintiffs  were  only  partially  familiar  with  the 
income  derived  from  Fairview  Manor  and  the  costs 
and  expenses  incurred  by  the  latter.  Their  access 
to  the  corporate  books  was  limited  only  to  a  partial 
examination  commencing  about  the  time  of  the  trial 
for  the  purpose  of  determining  the  nature  of  vari- 
ous discrepancies  appearing  in  the  books,  unauthor- 
ized exjoenditures  by  Cash  Cole  for  salaries  and 
expenses  for  himself  personally  and  members  of  his 
family  and  said  defendant  Everett  Nowell.  Such 
examination  of  the  books  was  incomplete  and  in- 
adequate and  had  no  relation  to  the  settlement 
agreement  covered  by  said  stipulation. 

15.  There  is  nothing  in  said  stipulation  or  in  the 
final  decree  approving  the  same,  which  is  uncon- 
scionable, impossible  of  performance  or  confiscatory 
of  the  interests  of  Cash  Cole,  Everett  Nowell  and/or 
Bayview  Realty,  Inc.;  that  said  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson  had  been 
willing  prior  to  the  consummation  of  said  settlement 
agreement  to  undertake  the  same  terms  and  condi- 
tions, which  were  undertaken  by  Cash  Cole  and  his 
associates  pursuant  to  said  stipulation.  The  loss  of 
the  shares  of  stock  in  the  Fairview  Development, 
Inc.,  now  suffered  by  Cash  Cole  and  Bayview 
Realty,  Inc.,  has  resulted  from  the  default  in  the 
performance  of  the  terms  and  conditions  of  said 
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settlement  agreement  by  said  Cash  Cole  and  Fair- 
view  Development,  Inc.,  under  his  direction. 

16.  There  was  no  conspiracy  or  effort  to  over- 
reach said  defendant  Cash  Cole  or  Bayview  Realty, 
Inc.  The  negotiations  for  settlement  above  mentioned 
were  conducted  by  Nicholas  Jaureguy,  attorney  for 
Cash  Cole  and  Bayview  Realty,  Inc. ;  John  Hedrick, 
attorney  for  Everett  Nowell,  Dick  Rushlight,  act- 
ing as  representative  for  A.  G-.  Rushlight  &  Co.,  Joe 
Diamond,  Earle  Zinn  and  Walter  Sczudlo,  attorneys 
for  Nelse  Mortensen,  Cliff  Mortensen,  and  Frank 
V.  Henderson  and  Fairview  Development,  Inc.,  and 
other  plaintiffs.  These  several  attorneys  represented 
independent  of  each  other  the  respective  conflicting 
claims  of  the  parties  to  this  cause.  Everett  Nowell 
and  said  Cliff  Mortensen  and  Frank  V.  Henderson 
personally  participated  in  said  negotiations,  as  well 
as  said  Cash  Cole,  to  whom  various  compromise 
plans  were  from  time  to  time  submitted  through  his 
attorney  as  hereinabove  mentioned.  The  settlement 
agreement  contained  in  the  stipulation  was  by  its 
terms  specifically  subject  to  approval  by  the  court 
(see  para.  10  thereof),  and  was  approved  by  the 
court  in  its  final  decree  entered  herein  on  October 
10,  1953,  and  by  the  terms  of  said  final  decree  be- 
came effective  and  binding  on  all  the  parties  thereto 
and  settled  all  of  their  respective  claims,  demands 
and  differences. 

17.  There  was  no  fraud  or  conspiracy  practiced 
or  attempted  by  the  plaintiffs  or  any  of  them  or  the 
defendant  Everett  Nowell  or  Dick  Rushlight,  or  any 
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one  or  more  of  the  parties  to  tins  cause,  but  careful 
consideration  was  given  by  Nicholas  Jaureguy,  at- 
torney for   Cash   Cole,  and  ultimately   Cash   Cole 
himself  for  the  purpose  of  purchasing  the  interests 
of  Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson  so  as  to  gain  control  of  Fairview  Devel- 
opment, Inc.,  and  the  Fairview  Manor,  to  settle  the 
various  claims  of  said  parties  against  each  other,  to 
secure   the   discharge    of   Robert   E.    Sheldon,   re- 
ceiver then  recently  appointed  in  the  above  case  as 
above  mentioned,  and  to  secure  dismissal  of  other 
litigation  pending  between  these  parties  and  avoid 
further  trial  in  this  case,  and  to  secure  payment  of 
the  claims  of  A.  G.  Rushlight  &  Co.,  Pilip  &  Butt 
Painting  Contractors,  Inc.,  and  C.  H.  Keaton.   Tin 
interests  of  these  various  groups  in  this  case  were 
adverse  to  each  other  and  each  group  personally      • 
through  its  attorneys  conducted  the  negotiations  in- 
dependently for  its  own  benefit  and  without  any 
misrepresentation    with    respect    to    any    proposed 
compromise  plan,  or  opportunity  for  fraud,  or  to 
overreach  Cash  Cole  or  any  other  of  the  parties  in- 
volved for  its  own  advantage,  since  all  phases  of 
said    negotiation    and    proposed    settlement    were 
known  to  each  of  said  groups,  and  especially  to  said 
Cash  Cole,  his  son,  his  wife,  and  his  attorney,  who 
had  full  possession  of  all  of  the  facts  and  all  of  the 
corporate   books    of    Fairview    Development,    Inc., 
during  this  entire  period. 

18.     Said  Cash<]ole  as  hereinabove  indicated  did 
understand  the  nature  of  the  settlement  agreement 
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and  the  stipulation  filed  herein  embodying  the  terms 
and  conditions  thereof  and  was  mentally  capable 
of  comprehending  said  terms  and  conditions.  He 
executed  it  after  refusing  to  sell  his  interests  upon 
the  same  terms  and  conditions  to  said  Nelse  Mor- 
tensen, Cliff  Mortensen  and  Frank  V.  Henderson 
for  the  purpose  of  complete  ownership  of  the  com- 
mon stock  of  Fairview  Development,  Inc.,  and  con- 
trol of  said  corporation  and  Fairview  Manor;  to 
secure  discharge  of  the  receiver  then  appointed  by 
the  court;  to  avoid  the  trial  in  this  case;  to  settle 
other  pending  litigation;  and  to  secure  payment  of 
the  claim  of  A.  G.  Rushlight  &  Co.,  Pilip  &  Butt 
Painting  Contractors,  Inc.,  and  C.  H.  Keaton.  There 
was  adequate  consideration  for  such  settlement 
agreement  and  ample  deliberation  on  his  part,  as 
well  as  with  Dick  Rushlight,  Nicholas  Jaureguy,  his 
attorney,  his  wife  and  his  son.  There  was  no  mis- 
take, inadvertence,  surprise,  excusable  neglect,  or 
fraud  practiced  by  the  plaintiffs.  Said  Everett 
Nowell,  W.  A.  Rushlight,  or  either  of  them,  or  any 
other  person  or  persons,  except  their  duly  author- 
ized attorneys  hereinabove  mentioned,  did  not  act 
for  Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson  or  other  plaintiffs  in  this  case  or  any 
of  them  in  the  settlement  negotiations,  or  conspire 
in  any  manner  or  take  advantage  of  the  purported 
sickened  condition  of  Cash  Cole,  but  in  fact  said 
W.  A.  Rushlight  and  Everett  Nowell  had  separate 
interests  of  their  own  to  protect,  which  were  those 
adverse  to  those  of  Nelse  Mortensen,  Cliff  Mortensen 
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and  Frank  V.  Henderson,  and  which  were  involved 
in  the  settlement  discussions  and  negotiations. 

19.  The  undersigned  is  not  familiar  with  the  na- 
ture of  the  obligation  in  the  sum  of  $44,000.00  pur- 
portedly executed  by  Fairview  Development,  Inc., 
Bay  view  Realty,  Inc.,  and  Cash  Cole  to  Everett 
Nowell  at  or  about  the  time  of  the  stipulation  in- 
volved in  this  cause  or  subsequent  thereto  and  pay- 
ment of  the  sum  of  $1,000.00  cash.  Any  such  obli- 
gation and  payment  constituted  separate  negotia- 
tions between  Everett  Nowell  and  said  Cash  Cole 
and  others  to  which  Nelse  Mortensen,  Cliff:  Morten- 
sen,  and  Frank  V.  Henderson  were  not  parties  and 
did  not  participate  in  such  negotiations  and  which 
obligation  and  payment  were  not  embodied  in  the 
settlement  agreement  evidenced  by  the  stipulation 
filed  herein  and  represent  apparently  settlement  of 
conflicting  interests  between  said  Everett  Nowell 
and  Cash  Cole.  The  undersigned  has  been  informed 
and  believes  and  upon  such  information  and  belief 
states  the  fact  to  be  that  said  obligation  represented 
an  agreement  by  Cash  Cole  to  purchase  all  the  in- 
terest of  said  Everett  Nowell  in  the  Fairview  De- 
velopment, Inc.,  and  settlement  of  all  his  claims, 
which  obligation  was  executed  by  Cash  Cole  in  order 
to  secure  the  consent  and  approval  of  said  Nowell 
to  the  stipulation  filed  in  this  cause  and  complete 
ownership  and  control  of  Fairview  Development, 
Inc.,  and  Fairview  Manor.  Said  plaintiffs  were  not 
a  party  in  any  way  to  the  negotiations  leading  up 
to  said  obligation  and  its  consummation  and  had  no 
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agreement  with  respect  thereto  between  themselves 
and  said  Nowell. 

20.  That  the  said  stipulation  filed  in  this  cause 
containing  said  agreement  was  executed  by  said 
Bayview  Realty,  Inc.,  and  Fairview  Development, 
Inc.,  through  its  authorized  officers  and  was  further 
executed  by  all  the  then  stockholders  of  said  cor- 
poration or  the  overwhelming  majority  of  each  of 
said  corporations  and  consequently  such  execution 
constituted  approval,  confirmation  and  ratification 
by  said  respective  stockholders. 

21.  That  the  undersigned  is  not  familiar  with 
any  note  or  agreement  received  by  W.  A.  Rushlight 
in  the  sum  of  $25,000.00,  and  if  there  was  any  such 
note  or  agreement,  it  represented  independent  ne- 
gotiations between  said  W.  A.  Rushlight  and  Cash 
Cole  on  or  about  the  time  of  the  execution  of  the 
settlement  involved  in  this  cause  or  subsequent 
thereto,  to  which  negotiations  and  agreement  said 
Nelse  Mortensen,  Cliff  Mortensen,  and  Frank  V. 
Henderson  and  other  plaintiffs  were  not  a  party,  did 
not  participate  in,  and  had  not  authorized  and  in 
which  they  were  not  interested.  Such  agreement  or 
note  was  apparently  delivered  to  settle  the  respec- 
tive interests  and  claims  existing  between  said  Cash 
Cole  and  W.  A.  Rushlight. 

22.  Said  Cash  Cole  not  only  participated  in  the 
negotiations  hereinabove  mentioned  in  the  manner 
hereinabove  indicated,  terminating  in  said  settle- 
ment agreement  as  evidenced  by  the  stipulation  filed 
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in  this  cause  on  October  9,  1953,  but  also  ratified 
and  confirmed  said  settlement  agreement  subsequent 
to  his  purported  illness  by  accepting  the  benefits  of 
the  performance  of  the  terms  and  conditions  of  said 
settlement  agreement  by  Nelse  Mortensen,  Cliff  Mor- 
tensen  and  Frank  V.  Henderson  resulting  in  the 
dismissal  of  the  various  litigation  hereinabove  men- 
tioned, payment  by  them  of  $125,000.00  to  A.  G. 
Rushlight  &  Co.,  in  Case  No.  7163,  settlement  and 
payment  in  the  same  cause  of  the  claim  of  Pilip  & 
Butt  Painting  Contractors,  Inc.,  and  release  and 
settlement  of  other  conflicting  claims.  Said  Cash 
Cole  and  Bayview  Realty,  Inc.,  or  others  in  their 
behalf,  have  not  offered  to  make  restitution  and  to 
place  the  parties  in  the  same  position  as  they  were 
at  the  time  of  the  filing  of  said  stipulation  on  Octo- 
ber 9,  1953,  in  connection  with  their  motion  to  set 
aside  and  vacate  said  stipulation  and  the  judgment 
based  thereon.  They  are  estopped  now  from  ques- 
tioning said  stipulation  and  settlement  agreement 
embodied  therein  and  from  the  final  decree  based 
thereon  to  the  prejudice  and  damage  of  the  plain- 
tiffs and  particularly  said  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson  who  in  good 
faith  entered  into  said  stipulation  and  settlement 
agreement  and  performed  the  terms  and  conditions 
thereof. 

Dated  at  Seattle,  Washington,  this  10th  day  of 
February.  1954. 

/s/  CLIFF  MORTENSEN. 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  February,  1954. 

[Seal] :        /s/  MARIAN  M.  PARKS, 

Notary  Public  for  the  County  of  King,  State  of 
Washington. 

My  commission  expires:  2/4/57. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed   February   13,    1954, 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
TO  SET  ASIDE  AND  VACATE  THE 
STIPULATION  AND  JUDGMENT  BASED 
THEREON 

State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Frank  V.  Henderson,  being 
first  duly  sworn  upon  oath  deposes  and  says  as  fol- 
lows in  opposition  to  the  motion  to  set  aside  and 
vacate  the  stipulation  and  judgment  based  thereon, 
filed  January  8,  1954,  by  the  defendants  Cash  Cole 
and  Bayview  Realty,  Inc.,  and  in  opposition  to  the 
supporting  affidavits  to  said  motion  executed  by 
said  Cash  Cole  and  Tom  Cole: 

1.  That  the  undersigned  is  one  of  the  plaintiffs 
in  the  above-entitled  cause  and  familiar  with  the 
proceedings  taken  therein  and  the  negotiations  pre- 
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ceding  and  culminating  in  the  settlement  agreement 
embodied  in  the  stipulation  filed  in  this  cause  on 
October  9,  1953,  and  approved  by  the  final  decree 
entered  herein  on  October  10,  1953 ;  that  the  under- 
signed was  present  at  the  time  of  said  negotiations 
and  participated  therein. 

2.  That  the  undersigned  has  examined  and  is 
familiar  with  the  affidavit  executed  by  Cliff  Morten- 
sen  in  opposition  to  said  motion  to  set  aside  and 
vacate  said  stipulation  and  judgment  based  thereon, 
filed  in  this  cause  and  by  this  reference  does  hereby 
adopt  said  affidavit  and  make  the  contents  thereof 
a  part  hereof  as  if  fully  set  out  herein. 

3.  That  there  was  considerable  controversy  and 
unfriendly  feeling  between  the  undersigned  and 
Dick  Rushlight,  representing  A.  G.  Rushlight  & 
Co.,  during  said  negotiations  because  said  Rushlight 
refused  to  enter  into  any  settlement  of  the  claims 
of  said  A.  G.  Rushlight  &  Co.,  in  Case  No.  7163 
unless  likewise  a  settlement  was  made  with  Cash 
Cole  in  the  above-entitled  cause  on  terms  and  con- 
ditions acceptable  to  said  Cash  Cole;  and  that  the 
final  terms  and  conditions  contained  in  said  stipula- 
tion were  reached  after  several  prior  compromise 
plans  had  been  tentatively  accepted  by  other  parties 
to  said  negotiations,  but  each  rejected  by  said  Cash 
Cole  through  his  attorney,  Nicholas  Jaureguy,  after 
submission  to  him  for  consideration. 

4.  That  said  defendant   Cash   Cole,   acting  in- 
dividually or  as  an  officer,  director  and  stockholder 
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of  Bayview  Realty,  Inc.,  or  both  on  his  own  behalf, 
or  on  behalf  of  said  Bayview  Realty,  Inc.,  has  been 
collecting  the  rents  issues  and  proceeds  of  the  Fair- 
view  Manor  since  the  discharge  of  the  receiver, 
Robert  E.  Sheldon,  in  the  above-entitled  cause  on 
October  10,  1953,  and  has  been  in  possession  of  said 
Fairview  Manor  and  operating  it,  and  doing  one 
or  more  of  the  following  acts  and  taking  one  or 
more  of  the  following  actions  either  himself  or 
through  his  agents  or  representatives: 

a.  Controlling  said  apartment  housing  project 
and  disbursing  the  rentals  therefrom  at  will  and 
without  accounting  to  the  plaintiffs  or  any  one  or 
more  of  them. 

b.  Paying  to  himself  and  others  from  rentals 
and  funds  belonging  to  the  plaintiff  corporation, 
Fairview  Development,  Inc.,  salaries  and  expenses, 
which  had  not  been  approved  or  authorized  by  said 
plaintiff  corporation  or  the  Board  of  Directors. 
These  salaries  and  withdrawals  have  been  exorbitant 
and  beyond  all  proportion  to  services  rendered. 

c.  He  has  permitted  members  of  his  family  and 
others  to  occupy  apartments  in  said  project  rent 
free  without  authority  or  approval  of  the  plaintiff 
corporation  or  its  Board  of  Directors. 

d.  He  has  antagonized  the  tenants  and  been  ar- 
bitrary in  his  conduct  toward  them,  resulting  in 
many  unnecessary  vacancies  in  said  apartment  proj- 
ect and  loss  of  income  to  the  plaintiff  corporation. 
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e.  He  has  failed  and  refused  to  account  for  and 
pay  to  the  plaintiff  corporation  the  funds  received 
by  him  from  rentals  and  other  income  from  said 
project;  and  has  failed  to  account  for  said  funds 
belonging  to  the  plaintiff  corporation  to  its  Board 
of  Directors  or  to  obtain  the  approval  of  said  Board 
of  Directors  for  withdrawal  of  such  funds  for  his 
own  benefit  or  for  the  payment  of  salaries  and 
expenses  for  himself  and  others  without  authority. 

f.  He  has  failed  to  secure  authority  and  ap- 
proval of  the  Board  of  Directors  of  said  plaintiff 
corporation  as  to  any  salaries  taken  by  him  or  the 
free  rental  of  certain  apartments,  or  the  approval 
of  extraordinary  disbursements  or  expenses  or  costs, 
or  determination  of  corporate  policies  or  exercise 
of  corporate  powers. 

g.  He  has  taken  to  himself  solely  the  operation, 
management  and  direction  of  the  properties  of  the 
plaintiff  corporation  and  the  determination  of  cor- 
porate policies  and  the  exercise  of  corporate  powers. 

h.  He  has  done  other  acts  and  taken  other 
actions  without  authority  of  the  Board  of  Directors 
of  said  plaintiff  corporation  which  are  detrimental 
to  said  corporation,  its  stockholders  in  general  and 
plaintiffs  in  particular. 

5.  That  the  acts  and  actions  of  said  Cash  Cole 
and  his  agents  and  representatives  hereinabove  men- 
tioned not  only  before  the  settlement  agreement 
evidenced  by  the  stipulation  filed  in  this  cause,  but 
likewise  since  said  settlement  and  final  decree  herein 
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haYe  operated  to  the  detriment,  loss  and  damage 
of  the  plaintiff  corporation,  Fairview  Development, 
Inc.,  and  the  individual  plaintiffs,  first  by  reason 
of  their  interest  in  the  security  provided  under  said 
settlement  agreement,  paragraph  2  of  the  stipula- 
tion, and  secondly,  as  owners  of  the  majority  of 
shares  of  stock  in  the  plaintiff  corporation  by 
reason  of  the  default  in  the  performance  of  the 
settlement  agreement  as  more  fully  disclosed  in  said 
affidavit  executed  by  Cliff  Mortensen ;  that  such  acts 
and  actions  are  contrary  to  the  general  laws  of  the 
Territory  of  Alaska,  or  the  articles  of  incorporation 
or  the  bylaws  of  said  plaintiff  corporation. 

6.  That  the  property  and  assets  of  plaintiff 
corporation  are  presently  being  dissipated  and  lost 
by  reason  of  said  unlawful  and  unauthorized  acts 
and  actions  of  said  Cash  Cole,  his  agents  and  repre- 
sentatives ;  that  irreparable  injury  and  damage  will 
be  done  to  the  plaintiff,  Fairview  Development, 
Inc.,  and  the  plaintiffs  Cliff  Mortensen,  Nelse  Mort- 
ensen, and  Frank  V.  Henderson,  and  all  stock- 
holders of  the  plaintiff  corporation  unless  this  court 
intervenes  for  their  protection. 

7.  Under  the  general  laws  of  the  Territory  of 
Alaska,  the  plaintiffs,  jointly  and  severally,  are 
entitled  to  the  appointment  of  a  receiver  for  the 
property  of  said  corporation,  Fairview  Develop- 
ment, Inc.,  to  collect  the  rents,  issues,  income  and 
profit  thereof  until  disposal  of  said  motion  to  set 
aside  and  vacate  the  stipulation  and  judgment  based 
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thereon  filed  by  said  Cash  Cole  and  Bayview  Hearty, 
Inc.,  and  until  the  shares  of  stock  in  said  corpora- 
tion have  been  secured  by  said  individual  plaintiffs 
by  reason  of  default  in  the  performance  of  the 
terms  and  conditions  of  said  settlement  agreement 
contained  in  said  stipulation,  for  the  purpose  of 
protecting  and  preserving  said  property  and  the 
interests  of  said  corporation  and  the  interests  of 
all  of  the  stockholders  of  said  corporation. 

8.  That  for  further  facts  concerning  the  contro- 
versy involved  in  this  cause  and  the  unlawful  con- 
duct and  actions  taken  by  said  Cash  Cole  and  other 
defendants,  reference  is  hereby  made  to  the  affidavit 
of  Cliff  Mortensen  filed  herein  on  June  25,  1953, 
the  separate  affidavits  of  Cliff  Mortensen,  subscribed 
August  10,  1953,  and  August  11,  1953,  filed  herein 
on  August  14,  1953,  the  affidavit  of  the  undersigned 
dated  August  12,  1953,  filed  herein  August  14,  1953, 
and  the  separate  affidavits  of  J.  E.  Swanson,  Jr., 
and  J.  F.  Campbell  filed  herein  on  August  14,  1953, 
as  well  as  the  testimony  taken  in  this  cause  of  said 
Cash  Cole  and  Arnoldine  Scott  at  the  time  of  the 
trial. 

Dated  at  Seattle,  Washington,  this  10th  day  of 
February,  1954. 

/s/  FRANK  V.  HENDERSON. 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  February,  1954. 

[Seal]        /s/  MARIAN  M.  PARKS, 

Notary  Public  for  the  County  of  King,  State  of 
Washington. 

My  commission  expires:  2/4/57. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  February  13,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
TO  SET  ASIDE  AND  VACATE  THE 
STIPULATION  AND  JUDGMENT  BASED 
THEREON 

State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Joe  Diamond  and  Earle  Zinn, 
being  first  duly  sworn  upon  oath  depose  and  say 
as  follows  in  opposition  to  the  motion  to  set  aside 
and  vacate  the  stipulation  and  judgment  based 
thereon,  filed  January  8,  1954,  by  the  defendants 
Cash  Cole  and  Bayview  Realty,  Inc.,  and  in  opposi- 
tion to  the  supporting  affidavits  to  said  motion 
executed  by  said  Cash  Cole  and  Tom  Cole : 

1.  That  they  appeared  with  Walter  Sczudlo  of 
Collins  and  Clasby,  Fairbanks,  Alaska,  as  attorneys 
for  the  plaintiffs  in  the  above-entitled  cause  at  the 
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time  of  the  trial  and  prior  thereto  and  the  negotia- 
tions terminating  in  the  settlement  agreement  evi- 
denced by  the  stipulation  filed  herein  October  9, 
1953,  on  the  basis  of  which  the  final  decree  was 
entered  herein  on  October  10,  1953;  that  they  are 
familiar  with  all  of  the  proceedings  and  steps  taken 
in  this  cause  and  with  all  phases  of  said  settlement 
negotiations ;  that  they  are  now  attorneys  with  said 
Walter  Sczudlo  of  record  for  said  plaintiffs  in  this 
cause. 

2.  That  they  have  examined  the  affidavit  exe- 
cuted by  Cliff  Mortensen  and  filed  herein  in  opposi- 
tion to  said  motion  to  set  aside  said  stipulation  and 
vacate  the  final  decree  based  thereon  and  are 
familiar  with  the  contents  thereof  and  do  hereby 
adopt  the  same  and  by  this  reference  make  said 
contents  a  part  of  this  affidavit  the  same  as  if  fully 
set  out  herein. 

Dated  at  Seattle,  Washington,  this  10th  day  of 
February,  1954. 

/s/  JOSEF  DIAMOND, 

/s/  EARLE  ZINN. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  February,  1954. 

[Seal]        /s/  MARIAN  M.  PARKS, 

Notary  Public  for  County  of  King,  State  of  Wash- 
ington. 
My  commission  expires :  2/4/57. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  February  13,  1954. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  AFFIDAVIT 

United  States  of  America, 


l> 


Territory  of  Alaska — ss. 

Joseph  M.  Ribar,  M.D.,  being  first  duly  sworn, 
on  oath  deposes  and  says: 

1.  That  this  affidavit  is  executed  to  supplement 
the  affidavit  heretofore  filed  in  the  above-entitled 
cause  and  executed  by  the  undersigned. 

2.  That  said  original  affidavit  refers  to  a  heart 
attack  suffered  by  Cash  Cole  on  October  5,  1953, 
and  the  steps  taken  by  the  undersigned  as  a  doctor 
to  attend  said  Cash  Cole. 

3.  That  it  is  the  opinion  of  the  affiant  that  at  no 
time  within  one  week  after  said  heart  attack  was 
Cash  Cole  in  a  proper  physical  or  mental  condition 
to  transact  business  matters,  but  I  am  unable  to 
state  as  to  whether  or  not  he  was  mentally  com- 
petent to  transact  any  business  matters  after  the 
expiration  of  seventy-two  (72)  hours  following  his 
attack,  that  is,  after  October  7,  1954,  since  the 
patient  was  not  examined  to  determine  his  mental 
competency. 

4.  That  the  drugs  mentioned  in  said  original 
affidavit  of  the  undersigned  have  a  tendency  to 
dilate  the  eyes  so  that  vision  is  so  distorted  that 
reading  is  impossible,  but  such  effect  is  limited  to 
approximately   seventy-two    (72)    hours    after    the 
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administration  of  such  drugs  and  would  not  con- 
tinue for  approximately  one  month. 

Dated  at  Fairbanks,   Alaska,   this   10th   day   of 
February,  1954. 

/s/  JOSEPH  M.  RIBAR,  M.D. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  February,  1954. 

[Seal]        /s/  MYRTLE  L.  BOWERS, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 
My  commission  expires :  June  10,  1954. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  13,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  OF  MOTION 
TO  SET  ASIDE  STIPULATION  AND 
JUDGMENT  BASED  THEREON 

State  of  Washington, 
County  of  King — ss. 

Everett  Nowell,  being  first  duly  sworn  on  his 
oath  deposes  and  says : 

That  he  is  one  of  the  defendants  in  the  above- 
entitled  action  and  makes  this  affidavit  in  opposition 
to  Motion  to  Set  Aside  and  Vacate  the  Stipulation 
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and  Judgment  Based  Thereon,  the  supporting  affi- 
davits thereto,  and  Amended  Answer  filed  herein, 
all  made  and  executed  by  or  on  behalf  of  Cash  Cole, 
another  defendant  herein. 

The  above-designated  complaint  was  filed  and 
served  by  the  above-named  plaintiffs  against  the 
above-named  defendants  for  the  reason  that  the 
plaintiffs  were  dissatisfied  with  the  management  of 
Fairview  Development,  Inc.,  and  Alaska  Corpora- 
tion and  requested  that  the  defendant,  Cash  Cole 
and  your  affiant,  Everett  Nowell,  be  removed  and 
disassociated  from  all  management  or  operation  of 
the  housing  project  of  Fairview  Development,  Inc. 

The  defendants,  Cash  Cole,  individually  and  as  an 
Officer  and  Director  of  Bayview  Realty,  Inc.,  an- 
other defendant,  and  Everett  Nowell,  individually 
and  as  an  officer  and  Director  of  Bayview  Realty, 
Inc.,  and  both  as  Directors  of  Fairview  Develop- 
ment, Inc.,  were  represented  by  Cake,  Jaureguy, 
and  Hardy,  Attorneys  at  Law,  of  Portland,  Oregon, 
and  Morrissey,  Hedrick,  Roberts  &  Dunham,  Attor- 
neys at  Law,  of  Seattle,  Washington,  acting  to- 
gether. The  defendants  through  their  counsel  pre- 
pared and  filed  an  answer  to  the  complaint.  There- 
after certain  motions  were  drafted  and  filed  and 
were  argued  before  this  Court,  following  which  this 
matter  came  on  formally  for  hearing  and  trial  on 
or  about  the  5th  day  of  October,  1953.  Attorney, 
Josef  Diamond,  of  Lycette,  Diamond  &  Sylvester, 
Attorneys  at  Law  of  Seattle,  Washington,  made  an 
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opening  statement  to  the  Court  and  called  certain 
witnesses  who  gave  testimony  in  this  trial.  The 
transcript  of  the  opening  statement  and  the  testi- 
mony is  part  of  the  record  on  file  and  will  not  be 
repeated  by  your  affiant.  However,  the  testimony 
showed  certain  activities  by  Cash  Cole  in  relation 
to  his  management  of  Fairview  Development,  Inc., 
which  was  not  for  the  benefit  of  Fairview  Develop- 
ment, Inc.,  and  which  your  affiant  had  no  knowledge 
prior  thereto. 

On  or  about  October  5,  following  the  first  day  of 
the  trial  of  this  matter,  your  affiant  was  informed 
that  Cash  Cole  had  suffered  an  alleged  heart  attack. 
From  the  time  that  Cash  Cole  left  the  Courtroom  on 
October  5,  1953,  to  the  present  date,  your  affiant  has 
not  seen,  talked  to,  communicated  with,  or  in  any 
manner  had  any  contact  whatsoever  with  Cash  Cole. 

That  thereafter,  because  of  the  testimony  given 
at  the  trial  in  this  matter,  and  because  it  was  alleged 
that  Cash  Cole  was  ill  and  incapable  of  any  work, 
this  honorable  Court  appointed  a  receiver  for  Fair- 
view  Development,  Inc.  The  receiver  was  ordered 
to  take  over  all  of  the  assets  of  Fairview  Develop- 
ment, Inc.,  and  manage  them  under  the  advice  and 
jurisdiction  of  this  honorable  Court. 

That  thereafter,   during  the   next  several   days 
negotiations  took  place  with  the  idea  that  the  vari- 
ous parties  could  settle  their  differences  and  dispose 
of  their  interests  in  Fairview  Development,  Inc. 
in  a  mutually  satisfactory  manner. 


98  Cash  Cole,  et  al.,  vs. 

Originally  and  for  a  long  time  prior  to  this  trial, 
your  affiant  and  Cash  Cole  were  both  represented 
by  Morrissey,  Hedrick,  Roberts  &  Dunham,  Attor- 
neys at  Law,  of  Seattle,  Washington,  that  after  this 
case  was  started  by  the  plaintiffs  herein,  Cash  Cole 
declared  that  he  wanted  other  and  more  legal  coun- 
sel to  represent  him,  at  that  time  the  law  firm  of 
Cake,  Jaureguy  and  Hardy,  of  Portland,  Oregon, 
was  retained.  Up  to  the  time  of  negotiations  the 
two  law  firms  both  acting  together  and  in  concert 
represented  both  Cash  Cole  and  your  affiant.  But, 
when  these  negotiations  started,  at  that  time,  John 
Hedrick  worked  primarily  for  the  interest  of 
Everett  Nowell,  your  affiant,  and  Nicholas  Jaureguy 
worked  primarily  for  the  interests  of  Cash  Cole. 
Mr.  W.  A.  Rushlight,  a  resident  of  Portland,  Oregon, 
and  a  house  guest  of  Cash  Cole,  also  took  part  in 
the  negotiations  on  behalf  of  Cash  Cole. 

The  plaintiffs  were  represented  by  Josef  Dia- 
mond, and  Earl  Zinn,  of  Lycette,  Diamond  and 
Sylvester,  Attorneys  at  Law,  of  Seattle,  Washing- 
ton, and  Walter  Szcudlo,  of  the  law  firm  of  Collins 
and  Clasby,  of  Fairbanks,  Alaska.  The  plaintiffs 
present  were  Cliff  Mortensen  and  Frank  V.  Hender- 
son. During  this  period  of  time  your  affiant,  John 
E.  Hedrick,  Nicholas  Jaureguy,  W.  A.  Rushlight, 
Joseph  Diamond,  Earl  Zinn,  Walter  Szcudlo,  Cliff 
Mortensen,  and  Frank  V.  Henderson  carried  on 
many,  many  hours  of  negotiations  and  discussion. 
Thereafter  the  stipulation  on  file  in  this  matter  was 
drawn  and  signed  by  all  parties  carrying  ou  the 
negotiations.    The  original  and  copies  were  given 
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to  either  Nicholas  Jaureguy  or  W.  A.  Rushlight 
for  the  purpose  of  having  it  presented  to  Cash 
Cole.  Thereafter  the  original  and  copies  were  re- 
turned with  Cash  Cole's  signature  thereon.  Your 
affiant  has  no  knowledge  as  to  what  happened  in 
obtaining  the  signatures  of  Cash  Cole. 

During  the  same  period  of  time  your  affiant,  John 
Hedrick,  W.  A.  Rushlight,  Nicholas  Jaureguy  car- 
ried on  negotiations  to  sell  to  Cash  Cole,  affiant's 
interests  and  claims  in  Fairview  Development,  Inc. 
As  a  result  of  these  negotiations  certain  contracts 
and  releases  were  drafted  and  signed  by  the  inter- 
ested parties.  The  original  and  copies  of  these  con- 
tracts and  releases  were  given  to  Nicholas  Jaureguy 
to  obtain  the  signature  of  Cash  Cole.  They  were  re- 
turned to  your  affiant  with  Cash  Cole's  signature 
thereon.  How  Cash  Cole's  signature  was  obtained 
your  affiant  has  no  knowledge.  Cash  Cole  agreed  to 
purchase  your  affiant's  interests  and  claims  on  the 
same  basis  as  provided  for  in  the  stipulation. 

Your  affiant  has  given  no  permission  to  Cash 
Cole,  or  the  attorneys  now  representing  him  to  draft 
and/or  file  an  Amended  Answer  in  this  matter  on 
behalf  of  your  affiant.  Your  affiant's  attorneys  have 
not  been  discharged  or  paid  by  Cash  Cole,  although 
these  attorneys  have  no  desire  to  further  represent 
Cash  Cole. 

That  since  said  negotiations  and  stipulation  hav- 
ing been  entered  into  this  matter  and  since  the  ex- 
ecution of  the  contract  and  releases  herein  referred 
to,  your  affiant  has  carried  out  the  requirements  and 
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conditions  of  those  contracts  and  the  stipulation; 
the  chief  one  being  that  your  affiant  deliver  all  of 
the  capital  stock  owned  by  him,  of  Bayview  Realty, 
Inc.,  to  Cash  Cole.  Cash  Cole  since  that  time  has 
turned  over  the  minutes  of  West  Juneau,  Inc.,  and 
Gastineau  Utility,  Inc.,  pursuant  to  the  contracts. 
Cash  Cole  has  not  released  his  stock  in  the  two  last 
mentioned  corporations.  That  since  that  time,  Cash 
Cole  has  recognized  the  validity  of  everything  done 
by  the  fact  that  he  has  caused  his  son,  Tom  Cole,  to 
become  a  Director  of  Fairview  Development,  Inc., 
and  has  placed  someone  else  on  the  Board  of  Direc- 
tors of  Fairview  Development,  Inc.,  now  unknown 
to  your  affiant.  Cash  Cole  has  taken  over  the  assets 
of  Bayview  Realty,  Inc.,  and  exercised  them  to  his 
own  design  and  purpose,  your  affiant,  pursuant  to 
the  stipulation  has  dismissed  a  cause  of  action 
against  the  plaintiffs  which  prayed  for  a  recovery 
in  excess  of  six  hundred  ninety  thousand  ($690,000) 
dollars.  Therefore,  Cash  Cole  desires  to  have  all  the 
benefits  of  the  arrangements  freely  entered  into  by 
him,  but  to  use  this  Court  to  escape  the  liabilities 
and  covenants  agreed  by  him. 

Further  Your  Affiant  Sayeth  Not! 

/s/  EVERETT  NOWELL. 

Subscribed  and  Sworn  to  before  me  this  11th  day 
of  February,  1954. 

[Seal]        /s/  JOHN  E.  HEDRICK, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Endorsed]  :     Filed  February  15,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  APPOINTMENT  OF  RECEIVER 

Now  Come  the  plaintiffs,  in  the  above-entitled 
cause,  jointly  and  severally,  Fairview  Development, 
Inc.,  an  Alaska  corporation;  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  individually 
and  as  Directors  and  Stockholders  of  Fairview  De- 
velopment, Inc.,  and  for  and  on  behalf  of  all  other 
stockholders  of  Fairview  Development,  Inc.,  by 
their  attorneys,  and  move  as  follows : 

1.  That  the  court  appoint  a  disinterested  party 
as  receiver,  or  reinstate  Robert  E.  Sheldon,  formerly 
acting  as  receiver  in  this  case,  to  take  over  the 
management  and  operation  of  Fairview  Manor 
Apartments  at  Fairbanks,  Alaska,  involved  in  this 
cause,  until  the  pending  motion  of  said  Cash  Cole 
and  Bayview  Realty,  Inc.,  to  set  aside  the  stipula- 
tion filed  herein  on  October  9,  1953,  and  the  final 
decree  based  thereon  entered  October  10,  1953,  have 
been  heard  and  disposed,  and  said  defendants  have 
complied  with  the  terms  and  provisions  of  said  final 
decree  and  the  said  stipulation,  to  collect  all  income 
therefrom  and  make  all  disbursements  for  current 
operating  expenses,  payments  on  the  mortgage  in- 
debtedness, or  otherwise,  and  account  therefor  to 
this  court. 

2.  That  said  receiver  upon  qualifying  be  author- 
ized and  instructed  to  take  immediate  possession  of 
Fairview  Manor  Apartments  and  all  other  property 
of  the  plaintiff  corporation,  Fairview  Development, 
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Inc.;  to  collect  and  preserve  the  rents,  issues  and 
profits  thereof ;  and  that  he  have  the  general  powers 
of  receivers  in  such  cases  as  well  as  such  special 
powers  as  this  court  may  grant  to  him  from  time  to 
time;  and  that  any  party  or  parties  who  are  or 
may  come  into  possession  of  any  portion  or  por- 
tions of  said  Fairview  Manor  apartments  attorn  to 
said  receiver  and  pay  him  rental  for  the  use  and 
occupancy  of  such  portion  or  portions. 

3.  That  the  defendants  Cash  Cole,  Everett  No- 
well  and  Bayview  Realty,  Inc.,  and  each  of  them, 
their  heirs,  special  representatives,  successors,  as- 
signs, agents,  attorneys,  employees  and  any  repre- 
sentatives whatsoever,  be  forthwith  removed  and 
disassociated  from  all  management  or  operation,  or 
any  aspects  thereof,  of  Fairview  Manor  Apart- 
ments, or  any  other  matter  relating  to  said  project, 
or  to  the  affairs  of  said  corporation,  and  that  said 
defendants  and  each  of  them  be  directed  and  en- 
joined not  to  interfere  with  the  management  and 
operation  of  said  Fairview  Manor  Apartments  and 
the  property  of  said  plaintiff  corporation  by  said 
receiver  until  further  order  of  this  court. 

In  support  of  said  motion  reference  is  hereby 
made  by  said  plaintiffs  to  the  settlement  agreement 
embodied  in  the  stipulation  filed  in  this  cause  on 
October  9,  1953,  the  final  decree  of  this  court  ap- 
proving said  settlement  and  directing  its  execution 
entered  herein  on  October  10,  1953,  affidavits  filed 
by  plaintiffs  in  opposition  to  motion  of  said  Cash 
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Cole  and  Bayview  Realty,  Inc.,  to  set  aside  said 
stipulation  and  vacate  said  final  decree,  and  the 
pleadings  heretofore  filed  in  this  cause  and  the  pro- 
ceedings heretofore  had  therein. 

Dated   at   Fairbanks,   Alaska,   this   12th   day   of 
February,  1954. 

JOE  DIAMOND  and 
EARLE  ZINN, 

COLLINS  AND  CLASBY. 

By  /s/  WALTER  SCZUDLO, 

Of  Counsel  for  the  Plaintiffs. 

Affidavit  of  Service  by  Mail  attached. 
Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  February  13,  1954. 


[Title  of  District  Court  and  Cause.] 

CROSS-COMPLAINT 

Comes  Now,  Cash  Cole,  individually  and  as  an 
officer  and  director  of  Bayview  Realty,  Inc.,  an 
Alaskan  Corporation,  and  Fairview  Development, 
Inc.,  an  Alaskan  Corporation ;  Bayview  Realty,  Inc., 
an  Alaskan  Corporation,  and  Fairview  Develop- 
ment, Inc.,  an  Alaskan  Corporation,  in  their  own 
rights,  and  cross-complains  against  the  Plaintiffs 
named  in  the  above-entitled  cause  to  wit:  Nelse 
Mortensen,  Cliff  Mortensen  and  Frank  V.  Hender- 
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son,  individually,  and  for  cross-complaint  in  the 
above-entitled  cause,  alleges  and  states  as  follows: 

I. 

That  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  all  acting  in  alter  ego  through  a  cor- 
poration which  was  organized  for  their  purposes, 
known  as  Nelse  Mortensen- Alaska,  Inc.,  which  was 
not  intended  to  be  a  separate  corporation  but  was 
the  alter  ego  of  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  V.  Henderson,  which  corporation  after 
the  contract  hereinafter  referred  to  had  been  en- 
tered into,  was  dissolved  by  the  said  Nelse  Morten- 
sen, Cliff  Mortensen  and  Frank  V.  Henderson,  pur- 
ported to  act  as  trustees  of  the  Nelse  Mortensen- 
Alaska,  Inc.,  and  as  co-partners  doing  business  as 
Nelse  Mortensen-Alaska,  Inc.,  undertook  to  per- 
form all  work  and  furnish  all  materials  in  construc- 
tion of  the  buildings  pursuant  to  the  terms  of  the 
contract  and  obtained  all  of  the  $3,080,000.00  from 
the  cross-complainants.  That  by  the  terms  of  said 
contract,  they  agreed  to  construct  according  to  plans 
and  specifications,  certain  apartments  known  as 
Fairview  Manor,  for  the  above-named  cross-com- 
plainants, which  they  did  not  do  and  perform  ac- 
cording to  the  terms  of  said  contract. 

II. 

That  the  said  Plaintiffs,  above  named,  Nelse 
Mortensen,  Cliff  Mortensen  and  Frank  V.  Hender- 
son, committed  acts  in  violation  of  the  terms  of 
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said  contract  which  materially  damaged  these  cross- 
complainants  who  were  then  and  now  are  the  owners 
of  said  apartment  buildings,  by  their  failure  to  com- 
ply with  the  terms  of  said  contract,  plans  and  speci- 
fications, a  copy  of  said  contract  being  hereto  at- 
tached, marked  "Exhibit  A"  and  made  a  part  hereof 
as  fully  as  if  set  out  herein  in  full,  and  a  copy  of 
said  plans  and  specifications  are  in  the  possession 
of  the  above-named  plaintiffs  and  are  hereby  re- 
ferred to  and  made  a  part  of  this  cross-complaint 
by  reference  as  fully  as  if  a  copy  thereof  was  at- 
tached hereto. 

III. 
That  the  said  Plaintiffs,  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  violated  the 
terms,  covenants  and  conditions  of  said  contract  in 
the  following  manner  and  by  so  doing  damaged  these 
cross-complainants,  as  follows,  to  wit : 

a.  The  contract,  plans  and  specifications  pro- 
vided that  the  floor  elevations  of  these  buildings 
should  be  435.50  feet  above  sea  level  and  floor  level 
as  built  is  only  434.72  feet  above  sea  level,  making 
the  average  floor  level  of  said  buildings  .78  of  a 
foot  lower  than  it  should  be;  as  a  result  thereof, 
the  water  from  the  melting  snow  in  this  vicinity  will 
not  drain  and  great  volumes  of  water  will  and 
do  drain  into  and  around  the  basements  of  all  of 
the  buildings  and  thus  cause  great  damage  to  the 
foundations,  footings  and  basements  themselves, 
and  as  a  result  thereof,  the  snow  must  be  removed 
at  an  additional  and  great  expense  from  the  vicinity 
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of  the  buildings  and  all  of  the  grounds  on  which 
the  buildings  are  constructed  and  have  caused  the 
owners  of  the  said  buildings  to  suffer  damage  for 
the  costs  of  the  removal  of  the  snow  in  the  Spring 
of  1953,  in  the  sum  of  $10,000.00;  and  that  by  reason 
of  its  condition,  will  average  costing  the  Cross-com- 
plainants a  like  sum  each  year  hereafter  until  some 
adequate  relief  is  accomplished,  and  as  a  result 
thereof  the  Cross-complainants  have  been  damaged 
in  the  sum  of  $100,000.00. 

b.  That  said  condition  exists  throughout  all  of 
the  buildings  except  that  Building  No.  2  was  built 
1.21  feet  lower  than  it  should  have  been  according 
to  the  contract,  plans  and  specifications ;  that  Build- 
ing No.  3  was  built  .27  feet  lower  than  it  should 
have  been  built  and  Building  No.  4  was  built  .58 
feet  lower  than  it  should  have  been  built,  according 
to  the  plans  thereof,  and  by  a  recap  and  amend- 
ment to  said  plans  and  specifications  by  which  the 
contractors  were  bound,  Building  No.  1  was  9  inches 
lower  than  the  plans  and  specifications  called  for, 
Building  No.  2  was  1  foot  2%  inches  lower  than 
the  plans  and  specifications  called  for,  Building  No. 
3  was  3%  inches  lower  than  the  plans  and  specifica- 
tions called  for  and  Building  No.  4  was  7  inches 
lower  than  the  amended  recap  plans  call  for,  which 
all  wrongful  acts  brought  about  the  damage  placed 
in  Paragraph  (a). 

c.  These  cross-complainants  further  allege  that 
the  ground  floor  levels  vary  in  each  building  from 
3!/2  to  4%  inches.   On  account  of  the  drainage  prob- 
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lems  of  the  surrounding  properties  this  is  very  det- 
rimental to  the  property. 

d.  The  front  sidewalk  on  the  "New  C.A.A. 
Road"  (Airport  Road)  is  built  below  the  highway 
at  an  elevation  of  from  12%  inches  at  the  East  end 
of  Building  No.  2  to  23  inches  at  the  West  end  of 
No.  1.  The  cement  walk  is  right  at  the  toe  of  the 
bank  and  as  the  slope  is  dirt,  the  sidewalk  is  practi- 
cally covered  with  mud,  rocks  and  refuse  which 
spills  over  onto  the  lawn. 

e.  Plan  No.  2  provides  for  the  planting  of  trees 
or  hedge  3  to  4  feet  in  width  and  1450  lineal  feet  in 
length  and  no  part  of  said  trees  and  hedge  was  ever 
planted,  established  or  set  out,  and  that  the  esti- 
mated cost  of  excavating,  refilling  with  top  soil  and 
planting  hedges  and  trees  is  $25,000.00. 

f.  That  Plan  No.  2  further  provides  that  on  each 
extreme  side  of  each  building  there  are  shown  two 
planting  areas,  one  being  6  feet  by  30  feet  and  the 
other  being  6  feet  by  approximately  15  feet,  with 
concrete  curbs,  top  soil  and  shrubbery  to  be  built, 
furnished  and  set  in  by  the  contractors  in  top  soil 
and  this  has  been  entirely  omitted,  leaving  undone 
800  lineal  feet  of  curb  and  setting  out  at  least  40 
shrubs  and  the  grading  surrounding  the  same  and 
filling  with  topsoil;  that  the  estimated  cost  of  re- 
moving sand  and  gravel,  filling  with  topsoil  is  $2,- 
000.00,  and  the  estimated  cost  of  putting  in  curbs  is 
$2,000.00,  a  total  of  $4,000.00. 
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g.  Plan  No.  1  shows  that  cement  sidewalks  from 
the  West  end  of  C.A.A.  Road  to  and  turning  North 
on  Cowles  Street  to  the  rear  of  the  property  was  to 
be  built — this  sidewalk  was  never  constructed.  There 
is,  however,  a  sidewalk  outside  the  property  line 
from  a  point  30  feet  East  of  the  West  end  which 
stops  between  Buildings  Two  and  Three  and  there  is 
no  sidewalk  on  Cowles  Street  and  there  are  no  cross- 
walks from  Buildings  Three  and  Four  to  the  prop- 
erty line  as  provided  for  in  said  plans  and  specifica- 
tions, thereby  leaving  undone  the  building  of  8,000 
sq.  ft.  of  sidewalks  and  crosswalks  in  the  area  last 
above  described;  that  the  cost  of  putting  in  said 
sidewalks  and  crosswalks  is  $15,000.00. 

h.  Plan  No.  2 — ''Cube  detail"  showing  2  inches 
of  asphaltic  concrete  on  12  inches  of  gravel.  Con- 
crete was  substituted,  but  the  12  inches  of  gravel 
was  not  put  under  the  concrete  and  the  concrete  is 
only  4  inches  thick  and  was  placed  without  proper 
and  adequate  foundation  and  is  breaking  and  will 
continue  to  break  and  it  will  be  necessary  to  repair 
and  replace  said  defective  concrete  with  12  inches  of 
asphaltic  concrete  as  provided  in  the  plans  and 
specifications ;  that  the  cost  of  breaking  and  remov- 
ing concrete  in  place  is  $5,000.00;  the  cost  of  exca- 
vating for  classified  gravel  fill  12  inches  in  depth  is 
$5,400.00;  2,600  yards  of  classified  fill  is  $14,410.00; 
2  inches  of  asphalt,  31,000  sq.  yards  <a)  $6.00  per 
yards  is  $186,000.00;  a  total  cost  of  replacing  said 
driveways  being  $255,810.00. 
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i.  Plan  No.  3 — (Apt.  E)  shows  guest  closet  at 
entrance  door.  These  were  all  eliminated  completely ; 
that  the  cost  to  install  8  guest  closets  is  $10,000.00. 

j.  Plans  No.  7  and  8 — show  louvre  vents  at  the 
ends  of  gables.  Specifications  #29:8-07  "Louvres" 
(a)  Where  located  on  plans,  #26  gauge  galva- 
nized steel,  size  shown,  with  copper  insect  mesh  on 
inside — the  contractor  did  not  install  any  of  the 
louvres  on  said  premises;  that  the  cost  of  installa- 
tion, by  owner,  of  gable  louvres  is  $6,000.00. 

k.  Plans  No.  9  and  11  show  handrails  on  wall 
sides  of  all  stairways.  These  were  never  installed 
and  no  such  handrails  were  ever  placed  there  by  the 
contractors,  thereby  shorting  their  contract  with 
these  cross-complainants  to  the  extent  of  1056  lineal 
feet  of  such  handrails  and  the  installation  thereof; 
that  the  cost  of  the  handrails  and  labor  installation 
is  $4,800.00. 

1.  Plan  No.  11  shows  l1/^  inch  oak  handrails 
running  continuously  from  the  ground  floor  to  the 
second  floor  which  has  been  stopped  4  feet  short  at 
entrance  level  and  at  landing  level.  (See  M.P.R. 
#29:1207-7  —  Handrail.)  The  specifications  also 
called  for  handrails  on  all  stairs,  as  well  as  walls  or 
substantial  balusters  or  guards  on  each  side.  Con- 
tinuous handrails  shall  be  placed  on  at  least  one  side 
of  every  stair.  Stairways  44  or  more  inches  in  width 
to  have  handrails  on  both  sides.  This  was  never 
done  by  the  contractors.  This  cost  is  included  in 
(k)  above. 
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m.  Plan  No.  9  shows  apartment  entrance  doors, 
S.C.  (self-closing).  These  closers  were  never  in- 
stalled. The  cost  of  32  door  closers  (cb  $32.50  each 
is  $1,040.00;  cost  of  installation  $300.00.  Total  cost 
$1,340.00. 

n.  Plan  No.  10  provides  and  calls  for  6  inch  con- 
crete base  in  garages  and  the  said  contractors  failed 
and  neglected  to  install  this  base.  A  great  percent- 
age of  the  garages  and,  in  most  cases,  plasterboard 
walls  were  used  and  are  from  1  to  3  inches  above  the 
floor,  leaving  said  garages  unfinished,  unsightly  and 
greatly  decreasing  the  value  thereof.  The  cost  of 
putting  said  garages  in  condition  contemplated  by 
plans  and  specifications  is  $5,000.00. 

o.  Plan  No.  10 — With  reference  to  finish  sched- 
ules of  bathroom  walls,  these  were  to  have  Colotyle 
4  feet  above  floor  and  6  feet  above  tub  and  the  con- 
tractor only  furnished  and  installed  Colotyle  4  feet 
above  the  tub  and  omitted  completely  to  install  Colo- 
tyle on  other  walls  to  the  extent  of  approximately 
4,000  sq.  feet.  The  cost  of  additional  4,000  sq.  feet 
of  Colotyle,  to  install  as  required  by  plans ;  the  cost 
of  disconnecting  and  reconnecting  plumbing  in  each 
bathroom  to  finish  bathrooms  is  $50,000.00. 

p.  Plan  No.  10  specifically  provided  for  wood 
bumpers  in  all  of  the  garages  to  be  6x6  inches,  and 
the  contractors  installed  only  lighter  and  less  expen- 
sive bumpers  which  are  4x6  inches  and  not  safe  for 
the  stopping  of  cars  coming  into  said  garages;  that 
the  cost  of  installing  bumpers,  according  to  the  plans 
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and  specifications,  is  $3,000.00  for  labor  and  mate- 
rial. 

q.  Plan  No.  11  required  the  contractors  to  install 
wardrobe  sliding  door  frame  and  casings  to  be  of 
oak.  The  contractor  installed  only  the  bottom  of 
slideway  in  oak  and  the  balance  in  pine  or  fir ;  that 
the  cost  of  installing  oak  as  the  door  frames  and 
casings  of  said  wardrobe  closets  is  $500.00. 

r.  Plan  No.  12  provided  that  the  contractors 
should  install  6x6  inch  WF  15.5  lb.  steel  "I"  beams 
over  stairs  and  end  bedroom,  and  the  contractor  sub- 
stituted this  with  a  timber  4x12,  shorting  these  cross- 
complainants  640  lineal  feet  of  15.5  steel  "I"  beams, 
also  a  shortage  of  wood  timbers  to  the  extent  of 
2560  board  feet;  that  the  cost  of  the  steel  "I"  beams 
required  by  the  plans  and  specifications  is  as  fol- 
lows: Cost  of  steel  beams,  $2,560.00;  additional 
lumber,  $350.00;  labor  installing  beams,  $25,000.00 
for  installing  2  beams  on  32  stair  landings.  Total 
cost  $27,910.00. 

s.  Specifications  Addendum  No.  4:  P.  38  (b) 
"Trim"  Para,  (b)  revised  to  read:  "%x3%/r  stock 
molded  base  on  all  walls  and  partitions  through- 
out buildings,  except  in  garages."  All  base  is 
%"x31/2"  bull-nose  and  greatly  detracts  from  the 
appearance  and  strength  of  said  base  and  trim ;  that 
the  cost  of  installing  base  trim  according  to  plans 
and  specifications,  54,400  lineal  feet  (a)  35c  per  foot 
is  $19,040.00. 
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t.  Specifications  No.  5:  General  conditions. 
"  Changes  in  the  Work.  The  owner,  without  invali- 
dating the  Contract,  may  order  extra  work  or  make 
changes  by  altering,  adding  to  or  deducting  from  the 
work,  the  Contract  Sum  being  adjusted  accordingly. 
All  such  work  shall  be  executed  under  the  conditions 
of  the  original  contract  except  that  any  claim  for 
extensions  of  time  caused  thereby  shall  be  adjusted 
at  the  time  of  ordering  such  change. 

"In  giving  instructions,  the  Architect  shall  have 
authority  to  make  minor  changes  in  the  work,  not 
involving  extra  cost,  and  not  inconsistent  with  the 
purpose  of  the  building,  but  otherwise,  except  in  an 
emergency  endangering  life  or  property,  no  extra 
work  or  change  shall  be  made  unless  in  pursuance 
of  a  written  order  from  the  Owners  signed  or  coun- 
tersigned by  the  Architect  or  a  written  order  from 
the  Architect  stating  that  the  Owner  has  authorized 
the  extra  work  or  change,  and  no  claim  for  an  addi- 
tion to  the  contract  sum  shall  be  valid  unless  so 
ordered."  Demand  has  been  made  to  correct  the 
above  and  foregoing  failures  to  comply  with  the 
terms  of  the  contract  and  the  contractors  have  failed, 
neglected  and  refused  to  correct  and  finish  their 
work. 

u.  Specification  No.  5  further  provides  that  the 
completed  property  shall  be  equal  to  or  exceed  the 
requirements  of  the  FHA  minimum  property  re- 
quirements for  properties  of  three  (3)  or  more  liv- 
ing units,  revised  in  August,  1948,  which  includes 
"General  Acceptability  Requirements'1  of  the  "Min- 
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imum  Planning  Requirements,"  and  the  " Minimum 
Construction  Requirements"  and  also  provides  as 
follows : 

Spec.  #29:8-06  (c)  "Vent  Ducts":  Electric  dry- 
ers in  laundry  to  be  vented  through  wall.  The  dry- 
ers are  vented  into  the  garages,  thereby  putting  the 
moisture  into  and  on  cars,  causing  condensation  in 
Summer  and  freezing  in  Winter.  The  cost  of  vent- 
ing said  dryers  through  the  outside  wall  is  $500.00 
for  each  of  8  vents,  a  total  of  $4,000.00. 

Spec.  #30-31:9-04  (e)  "Aluminum  roofing  shall 
be  grounded  at  3  places  per  building  for  protection 
against  lightning.  Ground  rod  will  be  galvanized 
pipe  with  a  minimum  diameter  of  %"  aluminum 
rod  or  pipe  not  acceptable.  Conductor  shall  be  alu- 
minum with  #6  minimum  wire  size.  Clamps  used 
for  connections  shall  be  aluminum  or  galvanized 
metal."  The  cost  of  grounding  aluminum  roofing  at 
3  places  on  each  of  4  buildings  is  $3,000.00. 

v.  Specification  #39:12-09  (b)  "Linen  closets 
fitted  with  six  (6)  spruce  or  hemlock  shelves." 
There  are  only  4  shelves  in  each  linen  closet,  short- 
ing the  owners  the  cost  of  building  additional  shelves 
and  the  furnishing  of  1,040  lineal  feet  of  shelf  ma- 
terial. The  cost  of  material  and  labor  to  install  6 
shelves  in  272  linen  closets  is  $7,500.00. 

w.  Specification  #44:14-10  "Lettering:  (a) 
Black  paint  1%"  .letter,  (b)  On  doors  to  each 
space  hereafter  noted,  (c)  Laundry,  (d)  Locker 
and  garage  numbered."  The  contractors  failed,  neg- 
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lected  and.  refused  to  do  any  of  said  lettering  as 
specified  and  did  no  lettering  whatsoever  on  any 
part  thereof.  The  cost  of  metal  numbers  and  instal- 
lation of  same  is  $1,000.00. 

x.  Specification  #49:16-09  (f)  "I  Doors  (Metal 
fire  doors  in  Basement  Stair  Opening)  15"x3%" 
metal  bevelled  or  round-edged  push  plate  on  stair 
side ;  with  8"x2"  cast  iron  door  pull  on  reverse  side. 
1%  paid  steel  butts."  32  doors  have  no  such  hard- 
ware, except  substituted  butts.  The  cost  of  butts  is 
$72.00;  push  plates,  $280.00,  labor  for  installation 
$500.00.  Total  cost  $852.00. 

y.  Specification  #49:16-12  "Closers:  (a)  A-B-I 
doors  shall  be  equipped  with  two  (2)  speed  door 
closers  of  the  rotary  piston  or  ratchet  and  pinion 
type  of  required  size  to  adequately  handle  doors. 
Noiseless  in  operation.  Provided  with  soffit  brackets 
where  side  jamb  clearance  is  restricted."  The  con- 
tractor violated  this  provision,  which  shorted  the 
cross-complainants  herein  by  installing  door  closers 
only  on  front  and  rear  outside  doors  and  not  on 
"B"  and  "I"  doors — shorting  the  owners  392  doors 
of  the  closers  above  provided.  The  cost  of  392  door 
closers  Gb  $32.50  each  is  $12,740.00;  labor  $2,000.00; 
total  cost  $14,740.00. 

z.  Specification  #50:16-14  ''Rail  Brackets:  (a) 
Furnish  two  inch  '2'  wrought  steel  plated  brackets 
for  wall  hand  rail  all  stairs.  Two  to  each  stair  run." 
Contractors  failed,  refused  and  neglected  to  furnish 
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any  and  all  of  such  rail  brackets.  The  cost  of  install- 
ing wall  brackets,  $350.00. 

aa.  Specification  #50:16-15  "Card  Plates:  (a) 
Furnish  I%"x2%"  pressed  steel  plated  card  plates 
for  each  apartment  entrance  door."  Said  Contractor 
failed,  refused  and  neglected  to  furnish  any  such 
card  plates  on  272  apartment  doors.  The  cost  of 
272  card  plates  and  installation  thereof  is  $277.20. 

bb.  Specification  #50:16-16  "  Numerals-Letters : 
(a)  One  inch  (1")  pressed  steel  plated  numerals 
and/or  letters  at  each  apartment  entrance  door  and 
at  each  building  entrance."  The  Contractor  failed, 
refused  and  neglected  to  install  numerals  on  the  272 
apartment  doors.  The  cost  of  the  apartment  num- 
bers is  included  in  "w"  above. 

cc.  Specification  #50:16-18  "Hooks  (a)  Heavy 
steel  wire  coat  hooks.  Six  (6)  to  each  closet."  The 
Contractor  failed,  refused  and  neglected  to  furnish 
2,640  hooks,  thereby  shorting  the  owners.  To  fur- 
nish hooks  for  clothes  closets  in  272  closets  and  in- 
stall the  same  is  $570.00. 

dd.  Specification  #53:17-10  "Fire  Extinguish- 
ers (a)  Contractors  agreed  and  became  obligated 
to  furnish  one  (1)  each  in  every  stairwell  and  one 
(1)  each  in  each  boiler  room,  2%  gallon  soda  and 
acid  fire  extinguishers  approved  by  Underwriters, 
labeled  for  class  A-l  fires,  to  be  hung  on  brackets 
with  upper  rim  5  feet  from  the  floor."  Contractors 
failed,  refused  and  neglected  to  install  such  extin- 
guishers, thereby  shorting  the  owners  36  fire  extin- 
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guishers.  The  cost  of  36  fire  extinguishers  <a)  $34.00 
each  is  $1,224.00  and  the  labor  for  installing  holders 
is  $230.00.    Total  cost,  $1,454.00. 

ee.  Plan  No.  1  shows  two  water  wells.  Only  one 
(1)  well  has  been  provided.  The  cost  of  drilling  a 
well  306  ft.  with  8-inch  casing;  51  feet  with  6-inch 
casing;  40  ft.  of  4-inch  standpipe  in  casing  is  $15,- 
000.00. 

ff.  M.P.R.  #17:1117-A-B  " General."  Where 
the  location  of  the  property  and  the  type  of  living 
units  indicate  that  children  will  occupy  the  living 
units,  equipment  and  play  space,  adequate  area  and 
suitable  location  shall  be  provided. 

For  properties  having  a  large  number  of  living 
units,  generally  provided  enclosed  children's  play- 
grounds, usually  are  located  to  be  easily  accessible 
from  the  living  units  without  encountering  traffic 
hazards,  or  (2),  located  in  rear  areas,  at  the  end  of 
buildings,  or  in  other  locations  where  they  will  not 
impair  views  from  or  use  of  the  living  units,  (3) 
adequate  for  the  expected  need,  generally  at  least 
2,500  sq.  feet  per  100  living  units,  and  (4)  provided 
with  durable  equipment  of  proper  sizes  for  both 
preschool  and  school  children.  Equipment  shall  gen- 
erally be  arranged  to  provide  separation  of  pre- 
school children  from  older  children.  The  following 
equipment,  or  its  equivalent  shall  be  provided  for 
each  100  living  units  served : 

2  benches  about  6  feet  long  for  adults. 
1  slide. 
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1  small  bench  for  children. 

1  sand  box  of  at  least  100  sq.  ft.  area. 

2  swings  and  1  teeter  for  preschool  children. 
2  swings  and  1  teeter  for  school  children. 

The  contractors  failed  to  establish  any  play  yards 
and  made  no  provision  for  furnishing  equipment 
therefor.  The  play  areas  should  have  been  enclosed 
and  should  provide  3  each  of  the  above  listed  appur- 
tenances. See  M.P.R.  #73:1914  (a).  The  contract 
and  specifications  further  provided  for  the  contrac- 
tor to  finish  and  build  fences  and  free-standing 
walls.  Fences  and  free-standing  walls  shall  be  in- 
stalled along  property  boundary  lines,  around  laun- 
dry yards,  refuse  collection  points,  playgrounds  and 
in  other  locations  where  necessary  for  protective  or 
screening  purposes.  They  shall  be  appropriately  de- 
signed for  the  function  intended  and  shall  be  sub- 
stantially constructed  to  withstand  conditions  of 
soil,  weather  and  use.  Enclosures  for  laundry  dry- 
ing yards  shall  be  approximately  6  feet  high.  En- 
closures for  playgrounds  shall  be  approximately  3% 
feet  high.  None  of  these  were  installed  by  the  con- 
tractors and  none  were  even  furnished.  The  cost  of 
grading,  filling,  enclosing,  making  sand  boxes, 
swings,  benches,  slides  and  teeters  for  three  play- 
grounds is  $5,000.00;  that  of  fencing  and  installa- 
tion of  three  playgrounds  is  $6,800.00,  a  total  cost 
of  $11,800.00. 

gg.  M.P.R.  #69":1901-B.  "Grading  and  Drain- 
age.   Grading  and  drainage  shall  be  performed  so 
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that  water  will  drain  away  from  the  buildings  on 
all  sides  and  off  the  site  in  a  manner  which  will 
provide  reasonable  freedom  from  erosion.  Construc- 
tion, such  as  walks,  driveways  and  retaining  walls 
shall  be  installed  so  that  they  will  not  interfere  with 
drainage."  None  of  this  was  furnished,  performed 
or  done  by  the  contractors.  The  cost  of  drainage  is 
$20,000.00;  raising  sidewalks  to  grade,  $14,928.00; 
putting  on  topsoil,  $11,900.00;  labor,  $15,000.00,  a 
total  cost  of  $61,828.00. 

hh.  M.P.R.  #71:1907-A-B  "General.  Catch  ba- 
sins, manholes,  drainpipes,  headwalls,  etc.,  shall  be 
installed  and  connected  with  proper  outlets  where 
necessary  to  provide  adequate  run-off  of  storm  water 
and  to  protect  against  erosion  or  other  damage  by 
surface  water  or  ground  water.  Outlets  shall  be  ap- 
proved by  the  owners  of  the  properties  affected  and 
local  authorities  having  jurisdiction."  None  of  this 
was  done  by  the  contractors.  This  cost  is  included 
in  ugg"  above. 

ii.  The  specifications  provided  that  the  contrac- 
tor would  ' '  at  all  locations  where  surface  water  pock- 
ets, install  catch  basins  and  properly  connect  them 
to  adequate  and  positive  means  of  water  disposal." 
This  cost  is  included  in  "gg"  above. 

jj.  M.P.R.  #72:1911— The  contractor  was  re- 
quired to  construct  sidewalks  of  Portland  cement  or 
other  durable  hard-surface  with  sufficient  slope  to 
provide  immediate  disposal  of  surface  water  off  the 
walks.   The  said  walks  were  not  to  be  left  so  as  to 
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act  as  drainage  channels.  The  location,  width,  align- 
ment and  gradient,  were  to  be  constructed  in  ac- 
cordance with  the  plans  and  specifications.  None  of 
this  was  done  by  the  contractors.  This  cost  is  in- 
cluded in  "gg"  above. 

kk.  M.P.R.  #74 :1916-B-C  " Finish  Grade  Eleva- 
tions Around  Buildings.  Finish  grade  elevations 
around  buildings  shall  provide  continuous  slopes 
away  from  the  foundation  walls.  Where  any  slope 
away  from  a  building  meets  a  slope  toward  a  build- 
ing, the  bottom  of  the  swale  or  valley  formed  by 
the  two  slopes  shall  be  at  least  1  foot  below  the 
finish  grade  elevations  at  the  walls,  shall  be  pitched 
to  provide  surface  water  runoff  and,  except  as  pro- 
hibited by  nearness  of  lot  lines,  shall  be  at  least  10 
feet  away  from  the  foundation  walls."  The  con- 
tractors did  not  comply  with  this  specification.  This 
cost  is  included  in  "gg"  above. 

11.  The  specifications  required  all  unpaved  areas 
of  the  finished  grade  elevations  to  provide  for  con- 
tinuous slope  off  at  least  6  inches  on  25  feet  (2% 
gradient)  to  lower  elevations  off  the  lot,  or  to  drain- 
age structures  on  the  lot.  Where  catch  basins  or 
inlets  are  installed,  the  finish  grade  elevations  of  ad- 
joining areas  shall  provide  for  emergency  surface 
overflow  without  flooding  against  the  buildings. 
None  of  this  was  complied  with  by  the  contractors. 
This  cost  is  included  in  ugg"  above. 

mm.     The  contractors  did  no  grading  of  the  prem- 
ises and  when  they  left  the  premises,  they  left  it  in 
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such  condition  that  from  1  to  3  inches  of  water  was 
standing  on  the  greatest  portion  of  the  sidewalks 
and  driveways  to  such  an  extent  that  tenants  or 
other  persons  could  not  get  into  the  apartments 
without  having  boots  on  or  wading  through  water  to 
the  entrance.   This  cost  is  included  in  "gg"  above. 

nn.  According  to  the  terms  of  the  specifications, 
there  are  four  (4)  boiler  rooms  in  the  project  and 
each  was  to  include  a  concrete  sump  constructed  so 
that  any  water  getting  on  the  floor  of  the  boiler  room 
would  drain  into  said  sumps.  Contractors  did  not 
arrange  the  sumps  to  carry  this  water  and  the  water 
that  gets  on  the  floors  from  any  source  must  be 
swept  into  crevices  which  have  had  to  be  dug  in  the 
concrete  floor  for  drainage.  The  cost  to  put  in  drain- 
age sumps  is  $6,000.00. 

oo.  The  wardrobe  doors  have  not  been  installed, 
as  provided  for  in  the  plans  and  specifications.  Some 
rough  substitutes  were  made  and  installed  which 
were  patched  up.  The  rough  openings  built  by  the 
contractors  were  apparently  too  large  for  the  small 
trim  around  the  same  and  would  not  cover  the  ends 
of  the  plaster  board,  creating  a  very  unsightly  and 
unfinished  condition,  and  several  of  the  outside  door 
jambs  were  left  with  cracks  between  the  wood  and 
the  concrete. 

The  concrete  drives  and  curbs  are  uneven,  crooked 
and  "pock-marked"  and  were  left  in  this  unfinished 
condition. 


Fairview  Development,  Inc.,  et  al.  121 

The  plasterboard  in  the  garages  does  not  extend 
to  the  floors,  resulting  in  large  cracks  or  openings 
around  the  floors  to  the  extent  of  being  2%"  high. 

1.  The  cost  to  put  the  wardrobe  doors  in  condi- 
tion specified  in  the  contract  is  $5,000.00. 

2.  The  cost  to  finish  drives  and  curbs  is  $3,500.00. 

pp.  The  contractors  failed  to  comply  with  Spe- 
cification #37:11-07  " Siding  in  the  following  man- 
ner, to  wit :  The  specifications  called  for  %"  water- 
proof plywood  exterior  type,  Grade  A-C  with  ship- 
lapped  joints.  All  joints  to  be  bedded  in  thick  lead 
and  oil  paste.  Attached  with  6d  hot-dipped  galva- 
nized nails  not  over  12"  apart."  The  contractors 
evaded  the  terms  of  this  specification  and  did  not 
shiplap  the  joints,  but  made  butt  joints ;  did  not  fill 
the  joints  with  thick  lead  and  oil  paste,  did  not  nail 
them  with  6d  hot-dipped  galvanized  nails,  but  used 
ordinary  steel  box  nails  which  has  resulted  in  rust- 
ing and  they  will  soon  be  rusted  out.  On  Building 
No.  4,  the  nails  were  6d  box  nails  and  on  the  others 
4d  box  steel  nails.  All  the  nails  are  rusted  the  full 
thickness  of  the  siding.  The  wood  strips  covering 
the  joints  have  all  come  loose  and  are  crooked.  The 
vertical  joints  are  opening  up  and,  for  a  distance  of 
about  40  feet  on  Building  No.  2,  the  plywood  has 
buckled  and  has  opened  up  the  joints  in  places  at 
least  3  inches  from  the  building.  In  many  other 
places  the  siding  is  bulging  out. 

The  cost  to  replace  the  siding,  according  to  the 
plans  and  specifications,  is  $300,000.00. 
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qq.  The  contractors  did  not  comply  with  the  spe- 
cifications in  flashing  over  the  garage  doors.  The 
flashing,  as  used,  Has  been  spliced  in  many  places, 
amounting  to  126  splices  out  of  130  openings  and  is 
of  little  or  no  use  to  the  building,  and  will  have  to 
be  removed  and  replaced  at  the  additional  cost  to 
the  owners,  when  it  is  clearly  a  shortage  of  the  con- 
tractors. The  cost  to  remove  and  replace  the  flash- 
ings is  $2,000.00. 

rr.  Specification  #16:3-04  " Grass:  (a)  Lawn 
areas  of  natural  grade  shall  be  plowed,  harrowed 
and  dragged.  Stones  of  one  inch  (1")  diameter,  or 
more,  shall  be  removed  from  the  surface  of  all  lawn 
areas.  All  lawn  areas  shall  be  brought  to  a  smooth, 
even  surface  and  to  established  grades  shown,  with 
not  less  than  four  inches  (4")  of  topsoil  thereon." 
This  was  not  complied  with  at  all  and  no  effort  was 
made  by  the  contractors  to  do  so.  There  are  rocks 
up  to  4"  in  diameter  on  the  surface  of  the  ground  of 
"lawn,"  and  the  soil  is  clay  and/or  sand.  The  cost 
to  prepare  the  plot,  sow  and  cultivate  the  grass 
lawn  is  $5,000.00. 

ss.  M.P.R.  #61:1703-B  5.d.  "Each  public  stair- 
way and  each  public  hallway  shall  be  provided  with 
not  less  than  one  outlet."  There  are  no  outlets  in 
the  halls,  except  in  Building  No.  3  which  the  mana- 
ger installed.  The  contractors  did  not  comply  with 
this  section  of  the  specifications  at  all.  The  cost  to 
install  outlets,  per  the  plans  and  specifications,  is 
$3,000.00. 
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tt.  The  bathrooms  are  improperly  finished,  the 
plasterboard  in  many  of  them  does  not  fit  the  bath- 
tub, leaving  large,  unsightly  cracks  showing,  and 
many  nails  are  popping  out  of  the  plasterboard  that 
were  not  driven  in  far  enough  to  spackle  sufficiently. 
The  cost  to  finish  the  bathrooms,  per  the  plans  and 
specifications,  is  $100,000.00. 

There  are  28  reinforced  concrete  firewalls  in  the 
project,  with  openings  through  them  in  the  base- 
ments. On  both  sides  of  these  openings  there  are 
fire  doors.  Over  the  top  of  the  fire  doors  there  are 
several  heating  and  electrical  pipes  on  the  ceiling 
that  pass  through  this  wall.  The  voids  between  these 
pipes  were  never  filled  with  mortar  or  fireproof  ma- 
terial and  are  a  fire  hazard  of  the  worst  kind,  and 
the  cost  of  remedying  this  fire  menace  will  be  $20,- 
000.00. 

uu.  The  contractors  left  many  exposed  and  crude 
wood  surfaces  in  the  buildings  which  were  not 
painted  and  finished  in  any  way.  The  estimated  cost 
to  eliminate  unsightly  unfinished  and  exposed  wood 
surfaces  is  $3,000.00. 

vv.  The  contractors  defectively  installed  on  front 
of  buildings  Nos.  1  and  2,  dirt  grade  against  the 
plywood  on  the  buildings  for  a  distance  of  about  47 
feet,  and  there  is  dirt  thrown  up  against  this  as 
high  as  10  inches,  in  violation  of  the  plans  and  spe- 
cifications of  this  contract  which  require  that  there 
be  a  minimum  of  6"  of  concrete  above  all  dirt  grade. 
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The  cost  to  comply  with  the  plans  and  specifications 
regarding  fill  against  plywood  is  $10,000.00. 

ww.  The  contractors  constructed  Buildings  Nos. 
1  and  2  in  places  other  than  the  specifications  and 
plans  provided,  and  too  close  to  the  property  line 
thereof.  The  damage  on  account  of  placing  Build- 
ings Nos.  1  and  2  in  the  wrong  place  amounts  to 
$60,000.00. 

xx.  Plan  No.  9  provides  for  apartment  entrance 
doors  to  be  S.C.  (self-closing).  The  contractors  did 
not  so  install  said  doors  and  did  not  provide  closers 
therefor,  and  did  not  install  the  doors  in  such  a  man- 
ner that  closers  can  be  properly  used  as  provided 
in  the  plans  and  specifications.  The  cost  of  install- 
ing door  closers  is  included  in  "y"  above. 

yy.  The  contractors  are  not  to  be  relieved  from 
their  liabilities  by  reason  of  the  approval  of  the 
FHA  Minimum  Requirements,  but  must  all  be  ap- 
proved by  the  owners,  which  has  never  been  done  in 
this  matter,  all  of  which  is  called  for  in  the  contract, 
plans  and  specifications. 

zz.  The  contractors  did  not  comply  with  specifica- 
tion #29:8-06  (c)  "Vent  Ducts:  which  provided 
that  electric  dryers  in  laundries  were  to  be  vented 
through  walls.  The  contractors,  for  the  purpose  of 
saving  money  and  shorting  the  owners,  vented  these 
dryers  into  the  garages,  thereby  putting  moisture 
into  the  garages  and  on  the  cars,  causing  condensa- 
tion in  Summer  and  freezing  in  Winter. 
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aaa.  The  contractors  failed  to  comply  with  Plan 
No.  2,  which  shows  the  dimensions  of  side  and  rear 
driveways  to  be  30  feet  and  18  feet  respectively. 
There  is  only  one  driveway  of  30  feet  in  width  and 
all  the  others  are  narrower  than  provided  by  the 
specifications,  skimpy  and  improperly  built.  The 
cost  to  construct  driveways,  according  to  the  plans 
and  specifications,  is  $25,000.00. 

bbb.  The  contractors  failed  to  comply  with  Plans 
Nos.  7  and  8,  which  require  all  exterior  gables  to  be 
finished  with  l"x8"  joint  cedar  siding.  The  contrac- 
tors did  not  furnish  or  use  said  siding  at  all,  but 
substituted  plywood  laid  with  butt  joints  and  no 
moulding  over  the  joints.  The  same  is  warping  and 
decaying  and  will  have  to  be  replaced  by  cedar  siding. 
The  cost  to  replace  gable  covering  is  $20,000.00. 

ccc.  The  contractors  failed  to  complete  the  casings 
of  the  windows  and  doors  and  other  openings 
throughout  the  entire  272  apartments.  They  have 
left  openings  uncased,  leaving  cracks  between  the 
plasterboard  joints.  The  casings  and  the  doors  are 
cracking  and  crazing  vertically  on  both  sides  and  the 
veneer  covering  is  loose  at  edges,  due  to  the  fact  that 
the  contractors  used  second-grade  doors  when,  by 
the  terms  of  the  contract  and  plans  and  specifica- 
tions, they  were  required  to  use  first  grade.  This 
applies  to  all  of  the  doors  and  windows  and  casings 
in  the  entire  apartment  buildings.  According  to  the 
plans  and  specifications,  approximately  1,304  win- 
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dows  were  to  be  screened.   No  screens  were  put  on 
any  windows. 

Cost  of  272  doors  and  casings  meeting 

specifications $19,460.00 

Labor  installing  272  doors  and  casings  12,423.00 

Cost  1,304  windows 50,000.00 

Labor  replacing  windows  and  casings .   50,000.00 
Cost  1,800  screens  and  labor  installing 
same   8,000.00 


Total $139,883.00 

ddd.  The  contractors  failed  to  finish  up  the  kitch- 
ens in  all  of  the  apartments,  according  to  the  plans 
and  specifications,  which  provided  that  %"  linoleum 
top  and  back  (splash)  was  to  be  furnished  18"  high, 
and  most  of  the  kitchens  were  finished  with  the  back 
only  9i/2  to  10"  high. 

The  contractors  failed  to  lay  greaseproof  tile  in 
the  kitchens  of  250  apartments,  according  to  the 
plans  and  specifications,  and  thereby  shorted  the 
owners  of  15,000  sq.  ft.  of  greaseproof  tile. 

The  cost  of  finishing  the  kitchens  by  installation 
of  specified  linoleum  on  top  and  back  (splash)  of 
cabinets  and  sinks  is  $16,000.00,  and  the  cost  of  re- 
moving the  present  tile  and  laying  15,000  sq.  feet  of 
greaseproof  tile  is  $15,000.00. 

eee.  The  contractors  failed  to  comply  with  the 
specifications  in  the  following  items,  to  wit: 

In  addition,  in  each  building,  it  has  been  found 
that  no  trenches  in  the  floating  slabs,  as  shown  on 
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the  drawings,  to  accommodate  sewage  outflow  were 
installed,  or  provision  made  therefor.    As  a  conse- 
quence,  when   installations   were   accomplished,   to 
provide  outflow,  the  essential  re-enforcement  steel  in 
the  slabs,  such  as  was  installed,  was  out  and  the  con- 
crete in  the  trenches  was  then  provided  after  the 
slab  was  poured,  laid  and  set,  was  removed,  and  in 
many  instances,  re-enforcement  steel  was  not  placed 
properly  as  called  for  by  the  plans,  specifications 
and  drawings,  so  as  to  provide  prescribed  re-enforce- 
ment; thus,  the  methods  employed  in  construction 
destroyed  the  design  characteristics  of  the  floating- 
slab   foundation  which  produced   and   resulted   in 
great  settlement  and  cracking  of  the  floating  slab 
foundations,  produced  a  warping  and  an  uneven 
settlement  of  all  the  buildings.   Damage  by  settling- 
due  to  the  necessity  of  cutting  floating  slabs  of  re- 
enforced  concrete  is  $100,000.00. 

IV. 

Cross-complainants  allege  that  by  reason  of  the 
breaches  of  the  contract,  plans  and  specifications 
above  enumerated,  these  cross-complainants  have 
been  damaged  in  the  sum  of  $1,214,431.00. 

V. 

These  cross-complainants  further  allege  that  by 
reason  of  the  constractors  having  failed  to  comply 
with  the  terms  of  the  said  contract,  plans  and  speci- 
fications, these  cross-complainants  have  spent  unduly 
in  doing  that  which  the  contractors  were  required  to 
do  under  the  terms  of  the  contract,  large  sums  of 


1 28  Cash  Cole,  et  al.,  vs. 

money,  to  wit:  the  sum  of  $141,612.15,  all  of  which 
was  the  result  of  the  wrongful  acts  and  deeds  of  the 
contractors,  and  that  these  cross-complainants  are 
entitled  to  recover  of  and  from  the  contractors,  this 
additional  sum  of  money,  to  wit :  $141,612.15. 

Second  Cause  of  Action 

I. 

These  cross-complainants  further  allege  that  on 
or  about  the  29th  day  of  April,  1952,  one  of  the 
defendants,  Cliff  Mortensen,  caused  to  be  made,  exe- 
cuted and  delivered,  an  affidavit  that  was  false  and 
known  by  him  to  be  false  at  the  time,  which  affida- 
vit was  delivered  to  the  National  Bank  of  Com- 
merce, in  Seattle,  Washington,  for  the  purpose  of 
drawing  down  funds  there  belonging  to  these  cross- 
complainants  to  the  extent  of  $311,687.68,  and  by 
making  said  false  affidavit,  the  said  Cliff  Mortensen, 
acting  for  and  on  behalf  of  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  obtained,  took, 
kept,  and  now  holds  a  said  sum  of  money  which 
really  belongs  to  these  cross-complainants. 

II. 

And  on  or  about  the  7th  day  of  May,  1952,  the 
said  Cliff  Mortensen  made  a  false  affidavit,  know- 
ing the  same  to  be  false  at  the  time  he  made  it; 
caused  it  to  be  delivered  and  filed  with  a  bank  in 
Seattle,  and  by  reason  thereof  was  able  to  wrong- 
fully draw  down  and  take  money  belonging  to 
these  cross-complainants  to  the  extent  of  $10,125.49, 
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no  part  of  which  was  due  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson. 

III. 

Thereafter,  and  sometime  after  the  9th  day  of 
October,  1953,  the  said  Nelse  Mortensen,  Cliff  Mor- 
tensen and  Frank  V.  Henderson  fraudulently,  and 
through  false  representation  did  draw  from  a  bank 
in  Seattle  $8,800.00,  lawful  money  of  these  cross- 
complainants,  which  money  represented  the  contract 
price  due  for  landscaping  of  said  apartments  when, 
in  truth  and  in  fact,  each  of  the  parties,  Nelse  Mor- 
tensen, Cliff  Mortensen  and  Frank  V.  Henderson, 
knew  that  the  landscaping  had  not  been  done  and  no 
part  thereof  had  been  done,  and  therefore  wrong- 
fully and  fraudulently  obtained  $8,800.00  from  the 
cross-complainants,  which  money  belonged  to  them; 
therefore  wrongfully  obtaining  and  are  holding 
$330,613.17  which  belongs  to  these  cross-complain- 
ants ;  and  that  the  said  Nelse  Mortensen,  Cliff  Mor- 
tensen and  Frank  V.  Henderson,  being  justly  in- 
debted to  these  cross-complainants  for  the  said  sum, 
should  be  required  to  account  therefor. 

IV. 

That  by  the  terms  and  provisions  of  the  said  con- 
tract, the  contractors,  Nelse  Mortensen- Alaska,  Inc., 
undertook  to  provide  the  owner  with  the  assurance 
of  the  completion  of  the  contract  in  the  form  of  an 
indemnity  agreement  in  the  amount  of  Two  Hun- 
dred Ninety-five  Thousand  Nine  Hundred  Twenty 
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($295,920.00)  Dollars,  and  the  payment  of  the  fol- 
lowing items  in  connection  with  the  project: 

(a)  Interest  on  the  mortgage  loan  during  con- 
struction ; 

(b)  Insurance  required  during  construction ; 

(c)  FHA  mortgagee's  insurance  premiums; 

(d)  FHA  examination  fee ; 

(e)  FHA  inspection  fee ; 

(f)  Financing  expense; 

(g)  Title  and  recording  expense, 

and  Nelse  Mortensen-Alaska,  Inc.,  further  agreed 
in  the  event  the  owner  paid  any  or  part  of  the  above 
items  (a)  to  (g),  inclusive,  the  owner  would  receive 
a  corresponding  credit  on  the  contract  price. 

V. 

That  the  defendants  refused  and  neglected  to  pay 
during  the  construction  work  on  said  housing  proj- 
ect, although  required  to  do  so  by  the  contract 
herein  referred  to,  the  following  items,  to  wit :  Inter- 
est on  mortgage  due  January  1,  1952,  in  the  amount 
of  Nine  Thousand  Seventy-five  and  26/100  ($9,- 
075.26)  Dollars  and  thirty  (30)  days  delinquent  in- 
terest in  the  amount  of  Thirty  and  25/100  ($30.25) 
Dollars ;  interest  on  Mortgage  due  February  1,  1952, 
Nine  Thousand  One  Hundred  Ninety-four  and 
76/100  ($9,194.76)  Dollars,  real  estate  taxes  levied 
August  1,  1951,  Thirty-one  Thousand  Six  Hundred 
Twelve  ($31,612.00)  Dollars;  that  due  to  the  neg- 
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lect,  failure  and  refusal  of  the  defendants  •  to  pay 
said  items,  cross-complainants  herein  made  the  pay- 
ments. That  repeated  demands  have  been  made  on 
plaintiffs  herein  to  reimburse  cross-complainants 
for  said  payments,  but  said  plaintiffs  have  refused 
and  neglected  to  so  reimburse  cross-complainants 
contrary  to  the  terms  of  the  contract  herein  referred 
to,  with  interest  at  six  per  cent  (6%)  per  annum  on 
the  various  amounts  hereinbefore  mentioned. 

Wherefore,  these  cross-complainants  pray  judg- 
ment against  the  above-named  plaintiffs,  to  wit: 
Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson,  as  follows,  to  wit: 

1.  On  cross-complainants'  First  Cause  of  Action, 
the  sum  of  $1,356,043.15. 

2.  On  cross-complainants'  Second  Cause  of  Ac- 
tion, the  sum  of  $380,525.44. 

3.  And  the  reasonable  sum  for  cross-complain- 
ants' attorney  fees,  together  with  the  costs  of  dis- 
bursement incurred  herein,  and  for  such  other  and 
further  relief  as  to  the  Court  seems  just  and  equi- 
table. 

WARREN  A.  TAYLOR,  and 
BELL  &  SANDERS, 

By  /s/  WARREN  A.  TAYLOR, 

Of  Cross-Complainants' 
Attorneys. 
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United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  upon  his  oath, 
deposes  and  says :  That  he  is  one  of  the  defendants 
and  cross-complainants  in  the  above-entitled  action ; 
that  he  has  read  the  foregoing  Cross-Complaint, 
knows  the  contents  thereof,  and  that  the  same  are 
true  as  he  verily  believes. 

/s/  CASH  COLE. 

Subscribed  and  Sworn  to  before  me  this  22nd  day 
of  February,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires :    7/29/57. 

Receipt  of  copy  acknowledged. 
Lodged  February  23,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  JUDGMENT  AND  IN  OPPO- 
SITION TO  MOTION  FOR  APPOINTMENT 
OF  RECEIVER 

United  States  of  America, 
Territory  of  Alaska — ss. 

Tom  Cole,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says: 
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That  since  April,  1953,  I  have  worked  for  Fair- 
view  Development,  Inc.,  in  its  apartment  project 
known  as  Fairview  Manor,  at  Fairbanks,  Alaska, 
and  since  June,  1953,  have  been  in  charge  of  main- 
tenance. 

During  the  period  since  April,  1953,  improve- 
ments have  been  made  in  the  heating  and  water  dis- 
tribution systems  which  have  materially  reduced  the 
cost  of  operation. 

All  of  these  improvements  have  consisted  of  cor- 
recting the  errors  of  the  general  contractors,  and 
their  sub-contractor,  A.  G.  Rushlight,  who  did  the 
mechanical  work  on  the  project.  These  errors  ex- 
isted at  the  time  the  contractors  secured  their  final 
payment,  and  about  $141,000.00  was  spent  out  of  the 
rentals  making  these  corrections  which  were  the 
prime  responsibility  of  the  contractors. 

The  expenditure  of  these  funds  has  resulted  in  a 
saving  of  over  $15,000.00  per  year  in  electricity, 
water,  heat  and  labor. 

That  when  the  manager,  Cash  Cole,  took  posses- 
sion of  said  Fairview  Manor,  it  was  found  that  the 
contractors  had  done  such  a  poor  job  that  it  was 
with  difficulty  that  the  place  could  be  kept  open. 
Rental  money  had  to  be  ploughed  into  the  project 
to  keep  going,  and  to  do  things  that  the  contractors 
had  failed  to  do  under  their  contract. 

Affiant  has  read  the  affidavit  of  Cliff  Mortensen, 
and  in  reference  to  statements  contained  therein, 
denies  that  affiant  was  present  at  any  conference  re- 
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garding  the  settlement  of  the  above-entitled  cause 
after  the  6th  day  of  October,  1953,  and  had  no 
knowledge  of  what  was  transpiring,  as  Dick  Rush- 
light was  doing  all  the  negotiating  with  the  attor- 
neys for  plaintiff,  as  a  purported  friend  of  Cash 
Cole. 

That  at  the  time  affiant  was  conversant  with  the 
income  of  Fairview  Manor,  and  the  cost  of  opera- 
tion of  the  same,  and  affiant  advised  Dick  Rush- 
light, after  the  negotiations  were  completed,  that  it 
was  an  utter  impossibility  to  purchase  Mortensens', 
Henderson's  and  Nowell's  stock  on  the  terms  set 
forth  in  the  agreements,  and  also  pay  Rushlight 
$25,000.00,  according  to  the  terms  of  a  demand  note 
Rushlight  had  induced  Cash  Cole  to  sign,  but  Rush- 
light ignored  the  said  information  and  had  Cash 
Cole  sign  the  said  agreements  and  note.  Affiant  also 
informed  Mr.  Jaureguy,  one  of  Cash  Cole's  attor- 
neys, that  the  terms  of  the  agreement  were  impos- 
sible of  fulfillment,  but  no  attempt  was  made  to  pre- 
vent Cash  Cole  from  signing.  At  the  time  the  nego- 
tiations were  going  on,  no  persons  were  allowed  to 
visit  Cash  Cole,  who  was  confined  to  bed  with  a 
severe  heart  attack  and  was  taking  drugs  which 
dilated  his  eyes  to  such  an  extent  that  he  could  not 
read,  and  had  to  depend  upon  what  was  told  him  by 
Dick  Rushlight.  Affiant  or  Mrs.  Ruth  Cole  were  not 
present  at  the  time  of  the  signing  of  the  said  agree- 
ments and  note. 

That  it  was  several  days  after  the  agreements  and 
note  were  signed  before  Cash  Cole  was  able  to  read 


Fairvieiv  Development,  Inc.,  et  al.  135 

the  same,  and  Cash  Cole  was  very  surprised  to  ascer- 
tain that  Rushlight  had  secured  his  signature  to 
said  note  for  $25,000.00,  when  no  money  was  owed 
by  Cole  to  Rushlight. 

That  affiant  denies  that  Mr.  Jaureguy  and  Dick 
Rushlight  did  confer  with  Cash  Cole  from  day  to 
day  from  the  date  of  Cash  Cole's  heart  attack  until 
the  agreements  and  note  were  signed.  That  for  three 
or  four  days  no  one  was  admitted  to  see  Cash  Cole, 
except  affiant,  Mrs.  Cole  and  Dr.  Ribar,  and  at  no 
time  during  this  period  was  any  business  discussed, 
as  Cash  Cole  was  an  extremely  sick  man,  and  was 
not  physically  or  mentally  able  to  do  so.  Affiant  was 
advised  by  Dr.  Ribar  to  this  effect,  and  it  was  also 
very  apparent  to  affiant. 

When  the  Stipulation  was  signed,  the  stock  was 
supposed  to  be  turned  over  to  Cash  Cole,  as  the 
President  of  Fiarview  Development,  Inc.,  but  al- 
though repeated  demands  have  been  made  for  said 
stock,  plaintiffs  have  protested  the  delivery  of  said 
stock  to  Cash  Cole,  which  stock  has  heretofore  been 
held  in  escrow  by  Roy  Sumpter,  of  the  Washington 
Mortgage  Company,  Central  Building,  Seattle, 
Washington.  That  when  Cash  Cole  requested  said 
Roy  Sumpter  to  deliver  the  stock  to  him,  Josef 
Diamond,  attorney  for  the  plaintiffs,  objected,  al- 
though the  escrow  under  which  said  stock  was  held 
had  ended,  and  Cash  Cole's  stock  should  have  been 
delivered  to  him. 

Furthermore,  Cash  Cole  was  not  bound  to  deliver 
the  stock  to  plaintiffs,  when  he  ascertained  that  he 
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had  been  induced  to  sign  the  instruments  and  note 
while  unable  to  comprehend  the  import  of  said  docu- 
ments. 

That  Cliff  Mortensen  and  Frank  Henderson  have 
not  endorsed  over  their  stock  in  Fairview  Develop- 
ment, Inc.,  to  Cole,  as  required  by  said  instruments. 

That  as  soon  as  Cash  Cole  was  able  to  read  and 
understand  the  nature  of  the  instruments  he  had 
signed,  and  was  aware  that,  by  the  provisions  of  the 
same,  he  had  virtually  conveyed  all  his  interest  in 
Fairview  Development,  Inc.,  to  the  plaintiffs  with- 
out any  consideration  whatsoever. 

When  Rushlight  and  Mortensen  settled  their  suit 
and  Rushlight  was  paid  $125,000.00  by  Mortensen, 
that  settled  a  matter  strictly  between  them  and  was 
of  no  concern  to  Fairview  Development,  Inc. 

Fairview  Development,  Inc.,  did  not  owe  Morten- 
sen and  Henderson  any  money,  but  to  the  contrary, 
Mortehsens  and  Henderson,  by  reason  of  not  finish- 
ing the  project  for  which  they  received  the  sum  of 
$3,080,000.00,  became  indebted  to  Fairview  Develop- 
ment, Inc.,  in  the  sum  of  $1,356,043.15  for  shortages 
in  the  building  contract  and  the  sum  of  $380,525.44, 
which  represents  money  drawn  against  the  contract 
for  work  and  materials  which  was  not  utilized  on 
the  buildings,  as  more  fully  shown  by  the  allega- 
tions of  defendants'  Cross-Complaint  lodged  herein. 

In  response  to  Cliff  Mortensen 's  statement  that 
he  and  Henderson  were  unaware  of  the  financial 
condition  of  the  Fairview  Development,  Inc.,  affiant 
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states  that  Cliff  Mortensen  hired  a  C.P.A.  in  1952, 
who  audited  the  books  and  rendered  a  report  to 
Mortensen  and  Henderson.  That  Fairview  Develop- 
ment, Inc.,  had  to  pay  out  several  thousand  dollars 
to  the  C.P.A.  hired  by  Mortensen  and  Henderson. 
That  Mortensen  employed  a  bookkeeper  for  Fair- 
view  Development,  Inc.,  who  turned  up  $2,700.00 
short  in  her  accounts. 

Affiant  further  states  that  neither  he  nor  Mrs. 
Cash  Cole  had  any  appreciable  knowledge  of  the 
contents  of  the  instruments  signed  by  Cash  Cole, 
and  further  states  that  Cash  Cole  was  unable  to 
read  the  said  instruments  for  a  week  after  the  exe- 
cution of  the  same.  That  no  person  was  ever  in  the 
bedroom  of  Cash  Cole  long  enough  to  have  read 
the  Stipulations,  agreements  and  note  to  him. 

In  reference  to  the  affidavit  of  Frank  V.  Hen- 
derson, affiant  denies  that  any  exorbitant  salaries 
were  paid  to  anyone,  nor  were  apartments  fur- 
nished free  to  any  employee,  except  as  a  part  of 
their  compensation. 

That  Henderson  is  not  telling  the  truth  when  he 
states  that  there  was  antagonism  between  Cash 
Cole  and  the  tenants.  The  only  indications  of  what 
might  be  considered  antagonism  was  that  while 
Cash  Cole  was  in  the  States  on  a  business  trip,  the 
bookkeeper  employed  by  Cliff  Mortensen  had  al- 
lowed about  100  tenants  to  move  into  the  project 
without  signing  leases.  That  upon  his  return,  he 
went  to  the  tenants  regarding  their  signing  leases 
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and  encountered  some  grumbling  on  the  part  of  the 
tenants. 

Affiant  further  states  that  Frank  V.  Henderson 
is  indebted  to  Fairview  Manor  in  the  sum  of 
$2,426.00  for  apartment  rent  while  he  and  Morten- 
sens  were  constructing  Island  Homes  on  Bentley 
Island.  This  claim  has  been  placed  in  the  hands  of 
the  corporation's  attorneys  for  collection. 

As  stated  before,  the  faulty  construction  of  Fair- 
view  Manor  by  the  plaintiffs  and  their  failure  to 
perform  a  great  deal  of  the  work  required  by  the 
plans  and  specifications,  and  which  has  been  done 
by  the  management,  has  caused  the  project  to  have 
a  difficult  time  paying  its  way. 

The  fixed  charge,  under  the  mortgage,  is  $21,- 
700.00  per  month.  Out  of  this,  all  taxes,  insurance 
and  ground  rental  are  paid. 

By  the  expenditure  of  approximately  $141,000.00 
of  the  rentals,  the  buildings  and  equipment  were 
put  in  condition  to  reduce  overhead  costs  of  opera- 
tions. Wages  were  cut  $10,000.00  in  1953;  cost  of 
electricity,  heat  and  other  facilities  was  reduced  at 
the  rate  of  approximately  $15,000.00  per  year,  so 
that  now,  with  20%  vacancy  during  the  Winter 
months  when  costs  of  operation  are  highest,  the 
project  can  maintain  its  payments  on  the  mortgage, 
together  with  interest,  insurance,  taxes,  land  rental 
and  all  operating  costs. 

For  the  first  time  since  the  occupancy  is  Fairview 
Manor  able  to  operate  efficiently  and  economically. 
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As  one  instance  of  the  flagrant  disregard  of  the 
contractors  to  abide  by  the  plans  and  specifications 
of  said  project  was  the  fact  that  the  contractors 
drilled  one  well,  whereas  the  plans  called  for  two 
wells.  It  was  found  that  one  well  could  not  supply 
the  50,000  gallons  of  water  necessary  for  the  272 
apartments  and  the  boilers  and  laundries,  so  it  was 
incumbent  upon  the  defendants  to  drill  another  well 
351  feet  at  a  cost  of  $16,000.00.  This  example  can 
be  multiplied  many  times,  and  is  more  fully  shown 
by  the  Cross-Complaint  lodged  in  this  action  to 
which  reference  is  hereby  made. 

/s/  TOM  COLE. 

Subscribed  and  Sworn  to  before  me  this  26th  day 
of  February,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires:  7/29/57. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  February  26,  1954. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  JUDGMENT  AND  IN  OPPO- 
SITION TO  MOTION  FOR  APPOINT- 
MENT OF  RECEIVER 

United  States  of  America, 
Territory  of  Alaska — ss. 

Ruth  Cole,  being  first  duly  sworn,  upon  her  oath, 
deposes  and  says: 

That  during  the  trial  of  the  above-entitled  cause 
in  the  early  part  of  October,  1953,  affiant 's  husband, 
Cash  Cole,  suffered  a  severe  heart  attack,  which 
necessitated  medical  care  and  complete  isolation  and 
rest.  This  heart  attack  occurred  during  the  night 
of  October  5,  1953. 

That  by  reason  of  said  heart  attack,  Dr.  Ribar 
advised  complete  rest  and  ordered  Mr.  Cole  not  to 
take  further  part  in  the  trial  of  the  case,  in  which 
he  was  one  of  the  defendants. 

That  Mr.  Cole  was  placed  in  bed  and  for  three 
or  four  days  the  only  persons  allowed  in  his  bed- 
room were  affiant,  Tom  Cole,  his  son,  and  Dr.  Ribar. 

About  the  7th  or  8th  of  October,  1953,  Dick  Rush- 
light, who  purported  to  be  a  friend  of  my  husband, 
got  into  his  bedroom  and  discussed  a  settlement  of 
the  lawsuit  which  was  then  on  trial,  and  also  ne- 
gotiated regarding  selling  his  stock  in  Fairview 
Development,  Inc.,  to  Mortensens  or  buying  their 
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stock  and  also  buying  some  stock  of  Everett  Nowell 
in  Fairview  Development,  Inc. 

That  affiant  or  Tom  Cole  took  no  part  in  said 
negotiations,  nor  were  they  present  when  Rush- 
light was  talking  with  my  husband  over  a  period  of 
several  days. 

That  during  the  time  Rushlight  was  conferring 
with  my  husband,  my  husband's  eyes  were  in  such 
a  condition  that  he  could  not  see.  He  was  also  very 
weak  and  was  not  mentally  alert  and  able  to  trans- 
act business. 

Rushlight  finally  brought  several  papers  into  Mr. 
Cole's  bedroom  and  Mr.  Cole  signed  them,  but  he 
did  not  know  what  the  papers  contained  for  several 
weeks  after  they  were  signed. 

That  when  he  was  able  to  read  the  papers,  he 
was  very  astonished  and  angry,  as  he  knew  and 
stated  that  it  would  be  impossible  to  make  the  pay- 
ments to  Mortensens  and  Nowell,  as  provided 
therein.  He  was  further  surprised  that  Rushlight 
had  also  had  him  sign  a  demand  note  for  $25,000.00, 
as  he,  or  Fairview  Development,  Inc.,  did  not  owe 
Rushlight  any  money. 

That  Mr.  Cole  was  a  very  sick  and  weak  man  for 
several  months  following  the  heart  attack,  and  dur- 
ing the  past  month  or  so  has  been  confined  to  his 
bed  for  several  days  at  a  time. 

That  affiant  believes,  and  therefore  avers,  that 
Cash  Cole  at  the  time  he  signed  the  stipulation  with 
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Mortensens  and  Henderson,  and  the  agreement  with 
Nowell,  and  the  demand  note  to  Rushlight,  was  un- 
able to  read,  nor  was  he  able  to  understand  and 
transact  any  business. 

That  affiant  did  not,  nor  did  Tom  Cole,  participate 
in  the  negotiations  which  led  up  to  the  execution 
of  the  documents  hereinbefore  mentioned. 

/s/  RUTH  COLE. 

Subscribed  and  Sworn  to  before  me  this  26th  day 
of  February,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires:  7/29/57. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  26,  1954. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  JUDGMENT  AND  IN  OPPOSI- 
TION TO  MOTION  FOR  APPOINTMENT 
OF  RECEIVER 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says: 

That  he  has  read  the  affidavits  of  Everett  Nowell, 
Cliff  Mortensen,  Frank  V.  Henderson,  Josef  Dia- 
mond and  Earl  Zinn  in  opposition  to  the  defend- 
ants' Motion  to  set  aside  and  vacate  the  Stipulation 
and  Judgment  based  thereon,  and  in  reply  thereto 
states  as  follows: 

In  reference  to  the  affidavit  of  Cliff  Mortensen, 
affiant  denies  that  there  was  any  deadlock  in  the 
management  of  the  properties  of  the  corporation, 
Fairview  Development,  Inc. ;  and  denies  that  at  any 
time  had  there  been  any  mismanagement  of  the 
properties  of  the  corporation;  nor  was  there  any 
improper  disposition  of  the  funds  and  assets 
thereof,  and  alleges  that  the  properties  were  well 
managed  by  affiant. 

Affiant  admits  that  at  the  time  of  the  trial  of  said 
cause,  Cake,  Jaureguy  and  Hardy,  attorneys  at  law, 
of  Portland,  Oregon,  appeared  as  attorneys  for 
affiant.  That  John  E.  Hedrick  and  Stephen  J. 
Morrissey,  of  Seattle,  Washington,  did  not  appear 
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in  said  cause  on  behalf  of  this  affiant;  but  did  ap- 
pear as  counsel  for  Everett  Nowell.  That  Hedrick 
&  Morrissey  did,  at  the  instance  of  Everett  Nowell, 
institute  an  action  against  Mortensen  and  Hender- 
son in  the  U.  S.  District  Court  at  Seattle,  Wash- 
ington. That  affiant  was  opposed  to  bringing  said 
action  in  Seattle.  Affiant  felt  that  the  proper  place 
to  bring  an  action  against  the  Mortensens  and  Hen- 
derson was  in  this  Court,  where  the  property  is 
located. 

That  an  action  brought  on  a  proposed  cross- 
complaint  in  the  cause  No.  7298  will  fully  adjudi- 
cate the  matters  in  dispute  herein.  That  an  investi- 
gation by  an  architect  disclosed  that  the  plaintiffs 
stole  in  excess  of  One  Million  ($1,000,000.00) 
Dollars  in  the  construction  of  Fairview  Manor  at 
Fairbanks,  Alaska,  by  skimping  on  materials  and 
by  failing  to  do  the  work  specified  in  the  plans  and 
specifications  of  said  project,  and  by  false  and 
fraudulent  affidavits  that  the  job  was  completed, 
did  draw  the  sum  of  $311,687.68  from  the  National 
Bank  of  Commerce  at  Seattle,  Washington,  know- 
ing at  the  time  that  said  affidavit  was  false,  and 
knowing  that  the  project  was  not  completed. 

That  the  plaintiff,  in  May,  1952,  drew  the  further 
sum  of  $10,125.49,  money  of  defendant  corporation, 
Fairview  Development,  Inc.,  and  did,  in  the  month 
of  October,  1953,  draw  $8,800.00  from  said  bank, 
which  said  money  was  to  be  used  for  landscaping 
the  grounds  surrounding  the  Fairview  Manor.  That 
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no  part  of  the  landscaping  provided  for  in  the  plans 
was  done  by  plaintiffs. 

That  by  reason  of  the  failure  of  the  plaintiffs  to 
finish  the  construction  of  Fairview  Manor,  and  their 
doing  completed  work  in  such  an  unworkmanlike 
manner,  and  with  the  use  of  inferior  materials,  de- 
fendant was  compelled  to  use  the  sum  of  $141,000.00 
derived  from  the  rentals  to  complete  the  building 
and  re-do  inferior  work  of  the  plaintiffs.  That  the 
use  of  the  rent  money,  as  aforesaid,  placed  the 
company  in  a  bad  financial  condition,  although  by 
practicing  strict  economy  of  operations,  the  com- 
pany has  been  able  to  meet  all  of  its  obligations, 
including  payment  of  principal  and  interest  on  the 
loan  for  construction,  taxes,  ground  rent,  insurance, 
etc.  That  during  the  present  Winter,  the  vacancies 
have  been  from  50  to  71,  which  reduces  the  income 
to  a  point  where  income  and  expenditures  are  ap- 
proximately the  same. 

That  affiant  has  been  the  manager  and  part  owner 
of  Fairview  Manor  since  the  opening  of  the  first 
building  on  August  1,  1951.  The  other  three  build- 
ings were  rented  as  they  were  finished,  the  last 
building,  No.  3,  in  December,  1951.  That  so  many 
things  were  left  unfinished,  and  so  many  things 
engineered  and  done  wrong  in  the  boiler  rooms  that 
it  immediately  became  a  continuous  struggle  and 
necessitated  the  outlay  of  money  to  keep  the  project 
in  operation.  The  problem  was  not  that  of  mainte- 
nance, but  of  construction  corrections,  which  neces- 
sitated the  expenditure  of  approximately  $141,000.00 
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to  the  end  of  September,  1953.  That  this  is  more 
money  than  the  project  could  afford,  and,  as  a 
result  thereof,  it  is  without  any  cash  balance.  That 
the  examiner  for  the  mortgagee  required  that  the 
buildings,  due  to  poor  construction,  be  painted  on 
the  outside  during  the  summer  of  1953,  and  re- 
quired numerous  other  corrections,  most  of  which 
have  been  done,  with  the  exception  of  the  exterior 
painting,  which  will  cost  about  $15,000.00.  That 
affiant  was  unable  to  do  this,  as  the  money  had  to 
be  spent  on  more  important  things,  so  it  remains 
a  requirement  for  1954.  That  there  is  very  little 
chance  of  this  being  accomplished,  since  the  project 
has  been  operating  during  the-  present  Winter  with 
many  vacancies.  That  February  1,  1954,  there  were 
71  vacancies  out  of  272  apartments  in  the  project. 

That  notwithstanding  the  heavy  loss  of  tenants 
during  the  present  Winter  and  during  the  Winter 
of  1953,  the  corrections  which  have  been  made 
mechanically  and  business- wise  have  made  a  saving 
which  has  permitted  affiant  to  meet  all  obligations 
to  date,  with  the  exception  of  a  note,  payable  May 
30th,  in  the  amount  of  $7,500.00.  That,  as  of  Feb- 
ruary, 1953,  the  project  was  obligated  for  debts 
amounting  to  more  than  $20,000.00  which  were  not 
paid  until  the  middle  of  the  Summer  of  1953.  Dur- 
ing the  year  of  1953,  affiant  was  able  to  effect  a 
saving  of  $15,000.00  over  the  operation  of  1952,  and 
1954  should  show  a  greater  gain.  That  the  saving 
in  labor  costs  was  over  $10,000.00. 
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That  immediately  after  construction  began,  it 
became  apparent  that  the  Mortensen  interests 
viewed  the  project  from  the  angle  of  getting  all  the 
money  possible  from  construction  of  the  project, 
regardless  of  the  quality  or  its  completion.  As  an 
owner,  insisting  upon  compliance  with  the  plans 
and  specifications,  affiant  became  very  unpopular 
with  the  Mortensens,  and  their  continuous  effort 
was  to  silence  affiant  in  any  way  possible.  They 
watched  closely  improvements  which  were  made 
from  the  rent  earnings,  and  when  the  time  arrived 
that  the  continued  improvements  had  reduced  the 
cost  of  expenditures  and  operations  to  an  amount 
that  the  project  could  carry  and  show  a  profit,  the 
Mortensens  stepped  in  and  requested  that  a  receiver 
be  appointed  on  the  grounds  that  the  project  was 
being  mismanaged  and  the  money  dissipated,  know- 
ing full  well  that  all  that  was  needed  was  the  elapse 
of  a  few  months'  time  for  comparison  to  show  that 
the  money  expended  in  changes  and  improvements 
had  been  well  and  judiciously  spent.  All  during  the 
year  of  1953  there  had  been  a  saving  in  operation, 
but  the  big  saving  showed  in  the  months  of  October, 
November  and  December,  as  September  had  seen 
practically  all  of  the  needed  changes  completed  on 
operation  and,  as  has  been  stated,  a  saving  of  over 
$15,000.00  was  effected. 

That  the  Mortensens  collected  every  cent  of  the 
commitment  grant  of  $3,080,000.00,  and  they  now 
come  forward  with  an  effort  to  gain  complete  con- 
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trol  of  the  project;  drain  whatever  more  they  are 
able  to  out  of  rents,  and,  most  of  all,  remove  affiant 
from  the  management  and  access  to  the  books  of 
account,  in  order  that  all  their  shortcomings  as  con- 
tractors and  builders  of  Fairview  Manor  cannot  be 
made  a  matter  of  public  record. 

That  the  Mortensens  and  Henderson  shorted  the 
project  in  excess  of  $1,000,000.00,  as  shown  by  the 
Cross-Complaint  lodged  herein,  and  now  want  to 
take  over  the  interest  of  affiant  by  means  of  an 
instrument  signed  by  affiant  while  extremely  ill 
with  a  heart  attack,  and  while  he  was  taking  medi- 
cine that  dilated  his  eyes  to  a  point  where  he  was 
unable  to  read.  That  the  man  he  trusted,  Rushlight, 
in  addition  to  having  affiant  sign  away  his  rights 
to  Fairview  Development,  Inc.,  also  had  him  sign 
a  demand  note,  payable  to  Rushlight,  in  the  sum 
of  $25,000.00,  and  did  also  have  him  sign  an  agree- 
ment to  purchase  the  interest  of  Everett  Nowell 
in  Fairview  Development,  Inc. 

It  was  evident  to  affiant  when  he  had  regained 
his  strength  to  read  and  understand  the  nature  and 
import  of  the  documents  prepared  by  the  plaintiffs' 
attorneys  and  which  was  signed  by  affiant  through 
the  representations  of  Rushlight,  that  the  plaintiffs 
had  concocted  a  scheme  to  secure  not  only  the  profit 
on  the  contract  of  construction,  but  also  over  One 
Million  ($1,000,000.00)  Dollars  by  failing  to  do  the 
work,  and  use  the  materials  provided  for  in  the 
plans  and  specifications,  and  then  to  secure  the 
ownership  of  Fairview  Manor  so  that  they  could 
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eliminate  affiant,  secure  possession  of  the  books  and 
property  and  prevent  an  investigation  of  the  illegal 
and  fraudulent  practices  of  the  plaintiffs,  as  more 
fully  set  forth  herein. 

On  page  2  of  Everett  Nowell's  affidavit,  last  part 
of  Paragraph  1,  Nowell  states :  ' '  However,  the  tes- 
timony showed  certain  activities  by  Cash  Cole  in 
relation  to  his  management  of  Fairview  Develop- 
ment, Inc.,  which  was  not  for  the  benefit  of  Fair- 
view  Development,  Inc.,  and  of  which  your  affiant 
had  no  knowledge  prior  thereto."  This  statement 
is  untrue.  There  were  three  things  brought  out  in 
the  testimony.  One  was  that  purchases  had  been 
made  through  Fairview  Manor  for  auto  parts  for 
Tom  Cole.  This  procedure  did  not  require  a  meet- 
ing of  the  Board  of  Directors,  and  it  has  been  done 
at  various  other  times — simply  an  accommodation 
to  take  advantage  of  securing  wholesale  prices  for 
people  who  worked  for,  or  were  interested  in,  Fair- 
view  Development,  Inc.,  and  which  has  been  paid. 

Item  2,  which  was  severely  cricitized  by  Attorney 
Diamond,  was  the  building  of  a  bar  by  Everett 
Nowell  for  his  apartment,  along  with  all  other  fur- 
nishings that  were  charged  to  Fairview  Manor,  and 
the  payment  by  Cash  Cole  as  manager  of  Fairview 
Manor  of  $1,000.00  per  month  to  Everett  Nowell 
as  his  50%  share  of  the  management  agreement 
with  Fairview  Manor,  although  Nowell  was,  at  the 
time,  and  almost  continuously  from  the  time  he  had 
received  the  $1,000.00  per  month  up  until  December, 
1952,  totalling  in  excess  of  $20,000.00,  on  the  pay- 
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roll  of  Alaska  Freight  Lines,  and  used  the  apartment 
to  house  his  numerous  friends,  some  of  whom  occu- 
pied the  apartment  without  pay  for  as  long  as  two 
months  at  a  time.  Therefore,  the  affidavit  of  Nowell 
is  untrue,  and  the  things  for  which  the  criticism 
was  charged  were  certainly  of  his  knowledge,  and 
without  regard  for  the  position  in  which  it  placed 
affiant,  although  affiant  supported  him  loyally,  feel- 
ing that  he  was  a  friend  and  close  business  associate. 

On  page  3,  Paragraph  2  of  Everett  Nowell's  affi- 
davit, his  statement  that  Nowell's  attorneys  repre- 
sented Nowell  and  Cole  up  until  the  case  was  filed 
against  affiant  is  not  true.  Affiant  could  never  agree 
with  Morrissey  in  the  maimer  in  which  affiant  was 
advised  by  his  firm.  There  were  interests  of  the 
corporation  which  affiant  felt  should  be  taken  to 
Court,  but  there  was  never  anything  beyond  con- 
ferences, with  no  results.  When  the  time  arrived 
for  the  transfer  of  the  mortgage  to  the  final  mort- 
gagee there  were  several  liens  against  the  project 
which  stopped  the  transfer.  In  order  to  remedy 
this  situation,  Josef  Diamond  produced  an  agree- 
ment to  release  the  final  10%  payment  which  Fl 
requires  by  law  shall  be  held  in  escrow  until  all 
bills  are  paid  and  the  property  is  free  and  clear, 
and  completed  according  to  plans  and  specifications. 
Affiant  objected  to  such  procedure,  because  the 
project  had  not  been  completed  according  to  plans 
and  specifications  and  there  were  several  liens 
against  the  project.   Notwithstanding  this  situation, 
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affiant  and  associates  were  advised  by  Morrissey  to 
sign  the  release,  with  the  verbal  understanding  that 
the  money  would  be  held  by  the  bank  as  part  secur- 
ity for  guarantee  of  a  $470,000.00  total  of  liens, 
along  with  a  note  for  the  remaining  amount  being 
put  up  by  the  Mortensens.  This  was  the  only  way 
the  National  Bank  of  Commerce  could  be  relieved 
of  the  $3,080,000.00  loan  before  the  Kansas  City 
Title  and  Trust  Company  would  guarantee  the  title. 
The  penalty  against  the  project  for  helping  to  clear 
the  liens  was  a  $6,000.00  charge  by  the  agent  of  the 
Kansas  City  Title  and  Trust  Company  for  his 
services  for  three  days. 

This  transaction  was  completed  about  April  30, 
1953,  and  within  a  few  days  affiant  was  informed 
by  his  auditor  that  the  money  had  been  released 
direct  to  the  Mortensen  Company,  and  further  in- 
quiry disclosed  that  in  order  to  obtain  the  release 
of  these   funds,   a   clearance   had   to   be   made   by 
Fairview  Development,  Inc.,  and  the  files  of  FHA 
show  that  upon  a  request  made  on  FHA  form  by 
the  National  Bank  of  Commerce  and  signed  by  Cliff 
Mortensen   as    President    of   the    corporation,    the 
clearance  had  been  given  by  FHA.    Thus  Fairview 
:was  left  without  any  guarantee  of  the  removal  of 
ithe  liens  or  the  completion  of  the  project  according 
jto  plans  and  specifications. 

It  was  during  the  trial  that  affiant  heard  Mr. 
•Nowell's  letter  of- condemnation  of  affiant  read,  and 
iit  then  made  clear  to  affiant  that  Nowell's  respon- 
sibilities   as    a    director    in    Bayview    Realty    and 
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Fairview  Development,  Inc.,  were  secondary  to  his 
personal  affairs,  and  had  been  from  the  beginning. 
From  the  time  that  Fairview  Manor  had  a  drop  in 
the  number  of  tenants  to  the  point  where  he  could 
not  be  paid  $1,000.00  per  month,  he  immediately 
made  it  clear  that  whatever  he  could  do  to  get  the 
most  money  from  the  project  for  the  interest  he 
held  would  be  done,  regardless  of  policy,  friendship 
or  anything  else,  and  the  course  decided  upon  by 
Nowell  and  his  attorneys  gave  no  consideration  at 
all  to  affiant. 

Referring  to  page  4,  Paragraph  2  of  Nowell's 
affidavit,  affiant  fully  appreciated,  after  recovering 
sufficiently  from  his  illness  to  be  able  to  read  and 
digest  the  agreement  which  were  made,  that  if  the 
Fairview  Development,  Inc.,  was  to  remain  solvent 
it  would  have  to  be  done  without  any  agreement 
from  the  Mortensens  and  Nowell,  who  clearly 
showed  by  his  letter  that  he  was  going  along  with 
the  Mortensens,  and  just  marking  time,  with  the 
aid  of  his  attorneys  to  keep  affiant  from  bringing 
any  action  against  them.  Affiant  was  never  repre- 
sented by  Nowell's  attorneys,  nor  was  Fairview 
Development,  Inc.,  to  any  advantage,  although  they 
collected  $9,000.00,  for  which  Fairview  Develop- 
ment, Inc.,  has  never  received  a  statement. 

In  reference  to  page  4,  Paragraph  3  of  Nowell's 
affidavit,  Nowell  has  not  carried  out  the  require- 
ments and  conditions  of  the  contracts  and  the 
Stipulation  dated  October  9.  Affiant  has  not  re- 
ceived Nowell's  stock  in  Fairview  Manor,  nor  has 
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Nowell  turned  over  the  records  of  transactions 
which  he  and  Kenneth  J.  Kadow  (presently  under 
investigation  by  the  McCarthy  Committee)  handled 
for  the  sale  of  two  houses  for  Bayview  Realty,  Inc. 
The  only  thing  affiant  has  is  a  memorandum  sheet 
of  paper  showing  that  Nowell  and  Kadow  disposed 
of  the  houses  for  approximately  $27,500.00.  This 
shows  a  loss  of  $11,000.00  when  subtracted  from 
the  bills  outstanding  against  the  operation,  and 
affiant  has  never  been  able  to  secure  any  other 
information  concerning  the  handling  of  over 
$30,000.00  other  than  being  informed  that  the  deal 
balanced  out  approximately  even.  Kadow  was  not 
a  stockholder  in  Bayview  Realty,  nor  was  he  a 
director  in  the  company,  and  the  same  is  true  of 
West  Juneau  and  Gastineau  Utility.  Kadow  had 
no  stock  in  either  one  of  these  companies.  The 
statement  that  affiant  has  taken  over  the  assets  of 
Bayview  Realty,  Inc.,  and  exercised  them  to  his 
own  designs  and  purposes  is  utterly  false.  There 
were  no  assets,  but  to  the  contrary,  a  very  sub- 
stantial loss.  Nowell  appropriated  approximately 
$3,000.00  from  cash  belonging  to  Bayview  Realty, 
Inc.,  and  applied  it  on  payment  of  a  Cadillac  auto- 
mobile. 

It  is  true  that  Tom  Cole  and  Mrs.  Cash  Cole  were 
i  elected  to  the  Board  of  Directors  of  Fairview  De- 
',  velopment,  Inc.  When  Nowell  and  the  Mortensens 
;  withdrew  as  directors,  as  per  the  Stipulation,  there 
:  was  no  legal  way  for  Fairview  Development,  Inc., 
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to  function  unless  it  elected  additional  persons  to 
make  up  a  Board  of  Directors. 

Referring  to  page  5,  Paragraph  1,  which  states 
that  Nowell  dismissed  a  case  in  excess  of  $690,000.00 
for  damages  against  the  Mortensens,  affiant  gath- 
ered all  the  evidence  upon  which  the  case  was  based 
and  attempted  to  have  Nowell 's  attorneys  file  the 
case  many  months  prior  to  when  it  was  filed,  but 
without  avail.  Suddenly,  without  the  knowledge  of 
affiant,  or  his  consent,  the  case  was  filed  and  verified 
by  Everett  Nowell,  only  a  short  time  before  the 
hearing  of  affiant's  case  in  Fairbanks.  Affiant  and 
Nowell  had  discussed  the  case,  and  affiant  was  of 
the  opinion  that  it  should  not  be  filed  at  that  time ; 
that  it  would  only  create  more  dissension,  and  if  there 
was  a  chance  to  settle,  it  should  be  attempted.  It  is 
affiant's  conclusion  that  the  case  was  filed  by  Everett 
Nowell  solely  for  his  own  bargaining  benefits. 

Affiant  was  a  director  in  the  Grastineau  Utility 
Company,  Inc. ;  Bayview  Realty,  Inc.,  and  Fairview 
Development,  Inc.,  as  was  Everett  Nowell,  and 
wishes  to  state  that  at  no  time  were  his  responsi- 
bilities as  a  director  and  officer  of  the  above-named 
corporations  considered  paramount.  His  judgment 
and  actions  were  for  himself,  regardless  of  the  cor- 
poration or  those  in  it.  As  President  of  Fairview 
Development,  Inc.,  he  knew  full  well  the  short- 
comings of  the  Mortensens  in  the  performance  of 
their  contract.  That  Cliff  Mortensen  signed  any 
and  all  papers  that  he  saw  fit  as  President,  and 
that  Nowell,  at  no  time,  did  anything  to  affirm  his 
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right  and  duty  as  the  President,  notwithstanding 
the  fact  that  affiant  protested  such  procedure  to 
him  in  front  of  his  attorneys.  Until  the  last,  Cliff 
Mortensen  signed  his  name  as  President  of  the 
corporation  to  the  final  paper  releasing  all  of  Fair- 
vieAv's  security  money  for  completion  of  the  con- 
tract, yet  Nowell,  as  the  regularly  elected  President 
of  the  corporation,  did  nothing  to  nullify  such 
action. 

In  conclusion,  affiant  wishes  to  state  that,  in  spite 
of  an  average  vacancy  of  55  tenants  per  month  for 
the  past  three  months,  a  saving  in  operation  has 
been  effected,  due  to  the  improvements  which  have 
been  made  since  the  opening  of  the  project  until 
September,  1953,  amounting  to  a  sum  in  excess  of 
$15,000.00.  Each  FHA  payment,  in  the  sum  of 
$21,690.16,  has  been  made  on  its  due  date.  These 
payments  include  principal,  interest,  reserve  for 
mortgage  insurance,  reserve  for  fire  insurance,  re- 
serve for  taxes,  reserve  for  ground  rent,  and 
reserve  for  replacements.  The  only  other  bills  are 
for  salaries  and  operational  expenses  which  are 
paid  currently  each  month.  In  order  to  meet  these 
bills  on  time,  it  has  been  found  necessary  to  borrow 
$7,500.00  which  will  be  paid  May  30,  1954.  All  of 
the  escrow  money  for  the  different  items  enumerated 
is  paid  directly  by  the  trustee,  the  Seattle  Trust 
and  Savings  Bank. 

/s/  CASH  COLE. 
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Subscribed  and  Sworn  to  before  me  this  26th  day 
of  February,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires  7/29/57. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  26,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  AFFIDAVIT  IN  SUPPORT 
OF  MOTION  TO  SET  ASIDE  JUDGMENT 
AND  IN  OPPOSITION  TO  MOTION  FOR 
APPOINTMENT  OF  RECEIVER 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says: 

That  in  reply  to  the  affidavit  of  Frank  V.  Hen- 
derson, filed  herein,  the  statements  in  Paragraph  3 
are  untrue.  Affiant  was  not  consulted  about  the 
terms  and  conditions  contained  in  the  stipulation. 
That  it  is  not  true  that  Rushlight  hinged  the  settle- 
ment of  his  case  upon  their  settlement  with  Cash 
Cole.  That  Rushlight,  under  the  guise  of  friend- 
ship, made  an  impossible  settlement  for  affiant  to 
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comply  with,  and  it  was  intended  as  such,  and  that 
Rushlight  was  informed  by  Tom  Cole  that  the  pay- 
ments agreed  upon  to  be  received  by  the  Morten- 
sens  and  Nowell  could  not  be  met  the  first  of  the 
year.  That  Nicholas  Jaureguy  did  not  work  out 
the  settlement.  That  the  agreement,  as  worked  out, 
secured  for  Rushlight  $125,000.00,  and  for  $1,000.00, 
which  was  not  received  by  affiant;  he  was  later  in- 
formed by  Rushlight's  attorney,  a  Mr.  Hardy  in 
Portland,  that  affiant  sold  all  interest  in  Bayview 
Realty  Company,  which,  in  turn,  had  acquired 
Mortensen's  stock  and  Nowell's  stock;  and  in  addi- 
tion to  acquiring  all  of  Bayview  Realty,  Inc.,  for 
the  sum  of  $1,000.00,  they  secured  affiant's  signature 
on  a  promissory  demand  note  from  Fairview  De- 
velopment, Inc.,  for  the  further  sum  of  $25,000.00. 
That  Rushlight  even  agreed  to  the  release  to  the 
Mortensens  of  an  escrow  sum  of  $8,800.00  for  land- 
scaping work  on  the  grounds  of  Fairview  Manor, 
which  work  has  never  been  done.  That  consequently, 
affiant  was  to  be  left  without  a  share  of  stock  in 
either  corporation,  Bayview  Realty,  Inc.,  or  Fair- 
view  Development,  Inc. 

In  reference  to  Paragraph  4  of  Henderson's  affi- 
davit, affiant  acknowledges  that  he  has  been  carry- 
ing on  the  business  of  Fairview  Manor,  but  it  has 
been  done  legally  and  in  an  organized  manner.  That 
Cliff  Mortensen  and  Everett  Nowell  had  withdrawn 
as  directors  and  Tom  Cole  and  Mrs.  Cash  Cole  were 
appointed  and  elected  in  their  place  in  order  that 
the  corporation  would  be  legally  qualified  to  carry 
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on  business.  Affiant  has  not  permitted  members  of 
his  family  to  occupy  apartments  other  than  in  line 
with  the  work  which  they  performed.  The  same 
salaries  and  procedure  have  been  followed  by  affiant 
with  members  of  his  family  as  with  other  employees, 
i.e.,  people  employed  by  the  corporation  have  been 
paid  a  salary,  plus  their  apartment.  That  tenants 
have  not  been  unduly  antagonized,  with  the  excep- 
tion of  those  violating  rules  and  regulations.  That 
a  good  deal  of  trouble  was  caused  through  the  fail- 
ure of  the  bookkeeper  installed  in  the  office  of 
Fairview  Manor  by  the  Mortensen  group  to  secure 
signatures  on  leases  of  over  one  hundred  tenants. 
That  insistence  on  signatures  to  these  leases  did 
cause  some  controversy. 

Referring  to  Subsection  E  of  Paragraph  4  of 
Henderson's  affidavit,  as  affiant  has  already  stated, 
there  were  no  funds  with  which  to  pay  the  Morten- 
sen  group  on  the  agreement  negotiated  by  Rush- 
light. That  the  initial  payment  specified  in  the 
stipulation  would  have  immediately  thrown  the 
project  into  bankruptcy,  and  affiant's  course,  as  the 
manager  and  a  director  in  Fairview  Development, 
Inc.,  has  been  to  pay  all  current  bills,  including 
labor,  and  to  meet  each  monthly  payment  due  the 
mortgagee.  That  the  funds  of  the  corporation  are 
not  being  dissipated  and  squandered.  That  from 
the  month  of  November,  1953,  through  the  present 
date,  Fairview  Manor  has  averaged  55  vacancies, 
and  that,  notwithstanding  this  loss  of  income,  every 
obligation  has  been  met  to  date,  and  at  the  present 
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date,  the  only  bill  that  Fairview  Development,  Inc., 
owes,  other  than  those  which  are  currently  paid 
each  month,  is  a  note  for  $7,500.00.  That  this 
money  was  borrowed  to  meet  the  current  bills  and 
to  cover  part  of  the  loss  incurred  by  the  vacancies. 
That  the  rest  of  the  money,  amounting  to  approxi- 
mately $15,000.00  has  been  made  up  in  a  saving  of 
labor  and  operational  costs.  That  a  preliminary 
comparison  of  the  1953  operational  costs  over  those 
of  1952  amounts  to  something  over  $15,000.00,  which 
figures  are  in  contrast  to  the  Mortensens'  partici- 
pation in  the  operation  of  the  corporation  by  con- 
tinuously harrassing  the  management  in  trying  to 
maintain  a  normal  operation  of  the  project,  not- 
withstanding the  fact  that  the  Mortensens,  as  the 
contractors  and  builders  of  the  project  had  forced 
Fairview  Manor  to  expend  $141,000.00  in  remedy- 
ing the  shortcomings  of  their  work  as  contractors. 
That  contrary  to  every  statement  and  action  on 
their  part,  Fairview  Manor  is  still  a  corporation 
which  has  paid  all  of  its  legal  and  just  debts  to  date. 

That  a  Certified  Public  Accountant  is  presently 
i  working  on  the  books  of  account  of  the  corporation 
'■  and  will,  within  a  reasonable  length  of  time,  have 
|  a  full  report  for  inspection  by  all  concerned. 

Affiant  further  states,  in  reply  to  the  affidavit  of 
!  Cliff  Mortensen,  on  file  herein,  that  the  statement 
,  in  Paragraph  1  of  said  affidavit  are  untrue.  That 
!  Frank  Henderson  and  Nelse  Mortensen  are  not  and 
>  have  never  been  directors  of  Fairview  Development, 
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Inc.,  as  may  be  verified  by  the  corporation's  minute 
book.  That  there  was  not  a  deadlock  in  the  conduct 
or  management  of  the  affairs  of  the  corporation, 
due  to  the  failure  of  the  Board  of  Directors  to  pro- 
ceed, nor  do  the  books  of  the  corporation  show 
mismanagement  or  improper  expenditure  of  funds 
and  dissipation  of  the  assets.  That  the  directors 
and  officers  of  Fairview  Manor  were  Everett 
Nowell,  President ;  Cliff  Mortensen,  Vice  President, 
and  Cash  Cole,  Secretary-Treasurer,  who  conducted 
the  business  of  the  corporation  from  its  origin  under 
a  resolution  passed  by  the  Board  of  Directors,  giv- 
ing full  power  and  authorization  for  Cash  Cole 
to  act  as  its  business  manager,  and  the  same  Board 
of  Directors,  all  present,  ratified  a  contract  of  man- 
agement for  Everett  Nowell  and  Cash  Cole.  That 
each  of  the  directors  above  named  held  a  share  of 
stock. 

In  reference  to  Paragraph  2  of  the  above-men- 
tioned affidavit,  affiant  further  states  that  an  agree- 
ment was  made  that  900  shares  of  stock  should  be 
issued,  450  to  the  Mortensen  group  and  450  to 
Bayview  Realty,  Inc.,  and/or  Cash  Cole  and  Everett 
Nowell.  Affiant  and  Nowell  received  their  stock 
as  full  payment  for  furnishing  the  land  and  the 
temporary  commitment  for  the  project.  The  Mort- 
ensens  were  to  receive  their  stock  for  fulfilling  the 
terms  of  their  agreement  and  completion  of  the 
contract  according  to  the  plans  and  specifications. 
This  stock  was  placed  in  escrow,  to  be  delivered  as 
stated  when  the  project  was  successfully  completed; 
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and  to  date,  the  contract  has  not  been  completed, 
as  set  forth  in  the  Cross-Complaint  on  file  herein. 

The  statement  that  the  Mortensens  had  50%  of 
the  voting  stock  is  untrue.  Each  director  voted  one 
share,  and  the  continuous  attempt  of  the  Mortensens 
to  insist  that  their  450  shares  of  escrow  stock  had 
voting  rights  was  both  untrue  and  illegal,  as  the 
Territorial  law  clearly  defines  how  a  Board  of  Di- 
rectors shall  vote.  Bayview  Realty,  Inc.,  and/or 
Cash  Cole  and  Everett  Nowell  have  performed 
their  part  of  the  agreement  fully  and  were  entitled 
to  the  450  shares  of  stock,  yet  the  Mortensens,  with 
their  corps  of  attorneys,  would  never  agree  to  re- 
lease it,  and,  as  cited,  have  never  completed  the 
contract.  Mortensens'  attorneys  have  kept  the 
holder  of  the  escrow  stock  from  ever  delivering  said 
stock,  thereby  failing  to  perform  their  part  of  the 
agreement. 

In  reference  to  Paragraph  5  of  the  aforemen- 
tioned affidavit,  Cliff  Mortensen  cites  the  various 
liens  still  against  Fairview  Development,  Inc.,  but 
during  May,  1953,  he  signed  an  FHA  request  for 
the   final   payment   of   the    sum   of   approximately 
$311,000.00  on  the  contract,  made  up  by  the  Na- 
:  tional  Bank  of  Commerce,  as  President  of  Fairview 
1  Development,  Inc.,  in  which  it  was  stated  that  all 
!  bills  incurred  in  the  construction  of  Fairview  Manor 
i  had  been  paid  and  that  there  were  no  liens  against 
the  property.    Neither  affiant  nor  Everett  Nowell, 
i  as  directors  and  owners  of  stock  of  Fairview  De- 
velopment,  Inc.,  were  responsible  for  any  bills  or 
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liens  as  a  result  of  the  Mortensen  Company  (s)  oper- 
ation as  the  contractor.  The  Mortensen  Company 
collected  $3,080,000.00.  Attached  hereto,  and  marked 
Exhibit  "A,"  is  a  letter  of  instruction  from  Josef 
Diamond,  Mortensens'  attorney,  to  their  auditor, 
showing  that  they  knew  very  well  what  the  financial 
transactions  of  the  corporation  were.  The  auditor 
was  also  instructed  by  the  Mortensens  to  alter  his 
method  of  figuring  depreciation,  and  instructed  him 
to  keep  the  books  in  such  a  manner  that  the  amount 
in  excess  of  $100,000.00  which  had  been  spent  pri- 
marily for  capital  improvements,  would  appear  on 
the  books  as  having  been  spent  for  maintenance, 
maintenance  materials  and  labor,  thus  placing  the 
management  in  the  light  of  having  spent  large  sums 
of  money  for  labor  and  materials  in  the  routine 
operation  of  the  project.  At  present  a  C.P.A.  is 
auditing  the  books  of  the  corporation  and  has  found 
so  many  errors  at  variance  with  the  true  facts  that 
he  has  found  it  necessary  to  make  an  amended 
report  for  the  Bureau  of  Internal  Revenue.  These 
errors  were  made  by  the  auditor  hired  by  the  Mort- 
ensens, and  the  bookkeeper  hired  by  them  for  the 
project  was  found  to  be  in  default  of  approximately 
$2,700.00  in  September,  1953. 

Mr.  Jaureguy,  who  represented  affiant,  did  not 
make  the  settlement,  but  advised  affiant  before  he 
left  Fairbanks  that  it  had  been  done  upon  the 
advice  of  Mr.  Cake  to  Dick  Rushlight  and  that  Cake 
had   also   advised   Rushlight   to   get   possession   of 
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Fairview  Manor  without  fail.  It  is  true  that  affiant 
agreed  to  buy,  but  under  no  such  conditions  as 
agreed  to  by  Rushlight.  After  the  Mortensens  had 
gotten  all  possible  cash  from  the  corporation,  they 
have  endeavored  to  cover  up  their  shortcomings  in 
the  performance  of  the  contract  by  claiming  that 
the  management  had  dissipated  the  funds  of  the 
corporation,  and  requested  a  receiver.  Apparently, 
this  was  to  be  accomplished  by  the  acquisition  by 
Rushlight  of  all  of  the  stock  of  Fairview  Develop- 
ment, Inc.,  thus  precluding  affiant  from  any  further 
actions  as  a  director  or  stockholder  of  the  corpora- 
tion and  preventing  affiant  from  bringing  the  Mor- 
tensens to  justice  for  their  lack  of  performance  of 
the  contract  agreement,  although  the  full  contract 
price  had  been  obtained  by  the  fact  that  Cliff 
Mortensen   forged   his  name   as   president   of  the 

;  corporation  and  swore  that  all  bills  had  been  paid 
and  the  job  had  been  completed  according  to  the 

(  contract  and  specifications. 

/s/  CASH  COLE. 

Subscribed  and  Sworn  to  before  me  this  26th  day 
:  of  February,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires:  7/29/57. 
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EXHIBIT  A 

(Copy) 

Law  Offices 
Lycette,  Diamond  &  Sylvester 
Eighth  Floor  Hoge  Bldg. 
Seattle  4 
John  P.  Lycette 
Josef  Diamond 
John  N.  Sylvester 
Herman  Howe 
Earle  W.  Zinn 

Mr.  Herbert  F.  Lofquist, 
Exchange  Building, 
Seattle  4,  Washington. 

Re:  Fairview  Development,  Inc. 

Dear  Herb : 

You  will  find  enclosed  copy  of  special  combined 
meeting  of  stockholders  and  directors  of  Fairview 
Development,  Inc.,  held  on  June  11  and  12,  1951. 
The  enclosed  minutes  are  correct  and  accurate, 
though  they  have  not  been  signed  by  all  of  those 
present.  The  minutes  are  nevertheless  true  and 
correct  minutes  of  the  corporation. 

You  will  note  that  in  the  minutes  there  is  a  pro- 
vision that  your  office  at  Fairbanks,  Alaska,  will 
take  certain  action  in  connection  with  the  rental 
of  the  apartments.  Please  be  sure  this  procedure 
is  put  into  effect  and  that  you  keep  accurate  ac- 
counts and  records  of  the  receipts  and  expenditures 
for  the  operation  of  the  Fairview  Manor.    If  you 
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will  obtain  the  necessary  corporate  resolutions  re- 
quired by  the  bank  at  Fairbanks  to  permit  the 
signing,  endorsing  and  depositing  of  checks  by  you 
or  your  agent  or  employee  located  in  Fairbanks, 
and  forward  them  to  us,  we  will  see  that  they  are 
properly  executed.  Please  also  discuss  with  Cash 
Cole  and/or  Cliff  Mortensen  the  necessity  of  bond- 
ing your  agent  or  employee  who  will  be  given  the 
authority  to  handle  the  funds  of  the  corporations. 
No  bills  or  obligations  of  the  corporation  should 
be  paid  without  approval  and  authority  of  an  officer 
of  the  corporation. 

You  will  also  notice  that  you  are  required  to 
charge  pro  rata  insurance  costs,  taxes,  interest  and 
other  expenses  chargeable  to  the  apartments  taken 
over  by  the  corporation,  as  well  as  all  other  proper 

expenses. 

There  are  other  matters  included  in  the  minutes 
which  should  also  be  incorporated  in  the  books  and 
records  of  the  corporation.  If  you  have  any  ques- 
tions, please  get  in  touch  with  us  or  with  Cliff 
Mortensen  or  Cash  Cole. 

Yours  very  truly, 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

/s/  JOE  DIAMOND. 
JD/M. 

ec:  Cliff  Mortensen. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  February  26,  1954. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  CONNECTION  WITH  MO- 
TION TO  SET  ASIDE  STIPULATION  AND 
JUDGMENT  BASED  THEREON 

State  of  Oregon, 

County  of  Multnomah — ss. 

W.  A.  Rushlight,  being  first  duly  sworn,  upon  his 
oath  deposes  and  says: 

That  he  is  alleged  to  have  acted  in  concert  with 
the  plaintiffs  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson  and  to  have  entered  into  a 
conspiracy  to  defraud  defendant  Cash  Cole  and  is 
further  alleged  to  have  practiced  fraudulent  and 
deceptive  practices  upon  him  in  connection  with  this 
case  and  makes  this  affidavit  for  the  purpose  of 
refuting  these  statements  made  in  the  defendants' 
motion  to  set  aside  and  vacate  the  stipulation  and 
judgment  and  in  the  affidavits  of  Cash  Cole  and 
Tom  Cole  attached  to  said  motion. 

That  on  the  evening  of  October  5,  1953,  your 
affiant  was  advised  that  Cash  Cole  had  suffered  a 
heart  attack  and  that  it  would  be  impossible  to 
continue  with  the  trial  which  had  been  in  progress 
in  the  above-entitled  case.  On  the  morning  of  Oc- 
tober 6th  the  attorneys  for  the  respective  parties 
secured  a  recess  of  said  trial  for  a  period  of  two 
days  until  October  8th.  Your  affiant  and  Mr. 
Nicholas  Jaureguy,  the  attorney  for  Cash  Cole, 
were  convinced,  because  of  said  physical  condition. 
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that  it  would  be  for  the  best  interests  of  Cash  Cole 
to  sell  his  interest  in  Fairview  Development,  Inc., 
to  the  Mortensens;  and  also  because  of  statements 
theretofore  made  by  Cole  they  believed  that  such 
•>ale  would  be  desired  by  him.  Accordingly,  during 
the  course  of  that  day  negotiations  were  carried  on 
by  your  affiant  and  Mr.  Jaureguy  on  behalf  of  Cash 
Cole  and  also  by  Everett  Nowell  and  his  attorney, 
John  Hedrick,  with  the  plaintiffs,  seeking  an  offer 
Prom  them  to  purchase  all  of  the  interest  of  Cash 
Cole  and  Everett  Nowell  in  said  project.  Cole  and 
Nowell  owned  the  stock  of  a  corporation  which 
itself  owned  one-half  of  the  stock  of  Fairview  De- 
velopment, Inc.  A  proposal  was  on  that  day  secured 
from  the  plaintiffs  to  purchase  said  stock,  said 
proposal  being  substantially  the  same  as  the  agree- 
ment ultimately  entered  into,  except  that  in  the 
final  stipulation  the  situation  was  reversed,  that  is, 
the  sale  was  from  Cole  and  Nowell  to  the  plaintiffs 
instead  of  from  the  plaintiffs  to  Cole  and  Nowell. 
However,  on  Tuesday  evening,  October  6,  or  early 
the  next  morning,  or  both,  Cash  Cole  advised  affiant 
that  he  would  not  sell.  Theretofore  we  had  had 
many  conversations  about  the  possibilities  either  of 
selling  or  of  buying;  and  after  telling  me  that  he 
would  not  sell,  we  again  discussed  the  possibility 
of  buying  from  the  plaintiffs. 

Accordingly,  negotiations  were  begun  on  Wednes- 
day, October  7,  in  an  endeavor  to  arrive  at  an 
iagreement  with  the  plaintiffs  whereby  Cole  would 
buy  the  interest  of  the  plaintiffs;  and  thereby  the 
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parties  would  settle  the  lawsuit.  In  connection  with 
these  same  negotiations,  it  was  found  desirable, 
probably  absolutely  necessary,  that  the  interest  of 
Everett  Nowell  be  also  purchased.  Accordingly, 
the  negotiations  with  the  plaintiffs  were  accom- 
panied by  negotiations  with  Nowell,  both  proceed- 
ing through  Wednesday  and  Thursday,  October  6 
and  7.  By  noon  of  Thursday,  October  7,  it  was 
believed  that  an  oral  agreement  had  been  arrived 
at  with  both  the  plaintiffs  and  with  Nowell  for  the 
purchase  of  their  interests  in  Fairview  Develop- 
ment, Inc. 

On  Thursday  morning  the  court  continued  the 
case  until  2:00  o'clock  so  that  further  negotiations 
could  be  had.  At  2:00  o'clock  plaintiffs'  attorney 
asked  the  court  to  appoint  a  receiver.  That  motion 
was  granted  and  a  receiver  was  appointed.  Both 
Cash  Cole  and  I  and  also  Cole's  attorney  believed 
that  with  the  appointment  of  the  receiver  it  became 
all  the  more  important  that,  if  Cole  did  not  care 
to  sell,  he  should  buy. 

Your  affiant  kept  Cole  advised  of  the  negotiations 
but  we  did  not  enter  into  any  extended  discussions 
because  of  his  physical  condition.  However  on  Fri- 
day morning,  October  9,  when  the  proposed  stipu- 
lation had  been  reduced  to  writing  in  its  entirety, 
Mr.  Jaureguy  and  your  affiant  went  to  Cole's  bed- 
room and  there  explained  all  the  provisions  of  the 
stipulation.  The  more  important  provisions  were 
read  to  him  in  full  and  the  rest  were  fully  ex- 
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plained.   He  and  his  wife,  Ruth  Cole,  agreed  to  all 
the  terms  thereof  and  signed  it. 

In  the  meantime,  the  plaintiffs,  when  they  were 
advised  that  the  Coles  had  signed  the  stipulation, 
said  they  would  insist  upon  a  modification.  This 
modification  was  that  certain  payments  to  be  made 
by  Fairview  Development,  Inc.,  should  be  made 
quarter-annually  instead  of  annually  as  theretofore 
provided  in  the  stipulation.  We  strenuously  argued 
that  such  change  should  not  be  made,  but  the  plain- 
tiffs insisted  upon  it.  We  thereupon  returned  to  the 
Coles'  apartment  and  explained  this  change  to  them. 
They  both  readily  agreed  to  it,  and  initialed  the 
changes  in  the  stipulation. 

I  caused  a  corporation  in  which  I  own  the  ma- 
jority of  the  stock  to  pay  to  the  plaintiffs  $1,000.00, 
to  pay  to  Nowell  $1,000.00,  and  to  pay  to  Nowell's 
attorney,  John  Hedrick  the  sum  of  $5,000.00,  all  of 
which  were  required  in  connection  with  such  stipu- 
lation. I  also  caused  said  corporation  to  guarantee 
to  Nowell  the  payment  of  the  last  $20,000.00  of  a 
total  of  $44,000.00  to  be  paid  to  him  as  the  purchase 
price  of  his  interest  in  the  corporation  controlled 
by  him  and  Cole  and  which  owned  one-half  the 
stock  of  Fairview  Development,  Inc. 

Your  affiant  obtained  from  Nowell  an  assignment 
from  him  to  Cole  of  his  interest  in  said  corporation, 
and  obtained  from  Cole  an  assignment  to  your 
affiant  of  his  interest  therein.  The  agreement  be- 
tween Cole  and  your  affiant,  not,  however,  reduced 
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to  writing,  was  that  your  affiant  would  cause  to  be 
paid  all  sums  of  money  necessary  to  effect  said 
transfer  of  the  stock,  also  guarantee  said  $20,000  to 
Nowell,  and  that  Cole  should  receive  a  management 
contract  for  the  management  of  Fairview  Manor. 
The  $5,000.00  paid  to  John  Hedrick  was  in  pay- 
ment of  an  assignment  from  him  to  a  corporation 
controlled  by  your  affiant  of  his  claim  against  Fair- 
view  Development,  Inc.,  for  attorneys'  fees,  and 
said  sum  was  to  be  repaid  to  your  affiant's  corpora- 
tion by  said  Fairview  Development,  Inc. 

That  all  of  the  statements  contained  in  the  mo- 
tion and  the  accompanying  affidavits  of  Cash  Cole 
and  Tom  Cole  to  the  effect  that  this  affiant  was  en- 
gaged in  a  conspiracy  with  plaintiffs  or  any  of  them 
are  completely  and  utterly  untrue.  Contrary  to  the 
statements  contained  in  the  affidavits  of  Cash  Cole 
and  Tom  Cole  and  in  the  motion,  not  only  was  Cash 
Cole  fully  aware  of  what  was  going  on,  but  under- 
stood each  and  every  matter  contained  in  said  stipu- 
lation and  all  ancillary  matters.  One  of  the  prin- 
cipal reasons  for  the  present  financial  condition  of 
Fairview  Manor  is  the  inefficient  management  and 
the  numerous  family  members  on  the  payroll. 

Your  affiant  further  states  that  at  no  time  did 
Ruth  Cole,  Cash  Cole,  the  doctor  or  Tom  Cole  advise 
or  request  him  to  refrain  from  seeing  Cash  Cole  or 
discussing  these  matters  with  him. 

/s/  W.  A.  RUSHLIGHT. 
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Subscribed  and  sworn  to  before  me  this  20th  day 
of  February,  1954. 

[Seal]        /s/  DENTON  G.  BURDICK,  JR., 
Notary  Public  for  Oregon. 
My  commission  expires  10/29/54. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  26,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SET  ASIDE  JUDGMENT  AND  IN  OP- 
POSITION TO  MOTION  FOR  APPOINT- 
MENT OF  RECEIVER 

United  States  of  America, 
1  Territory  of  Alaska — ss. 

Allene  Hendricks,  being  first  duly  sworn,  upon 
oath  deposes  and  says: 

That  she  is  bookkeeper  for  Fairview  Manor,  an 

apartment  house  project  of  Fairview  Development, 

:Inc,  and  is  familiar  with  the  books  of  account  of 

i  Fairview  Manor  from  the  time  of  the  opening  of 

I  same. 

That  she  has  checked  the  operation  figures  since 
jthe  opening  date,  especially  in  regard  to  the 
I  amounts  expended  on  improvements  and  corrections 
[of  the  contractor's  mistakes,   omissions   and   poor 
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workmanship.  That  the  sums  expended  in  this  re- 
gard have  had  a  very  beneficial  effect  in  reducing 
the  monthly  over-all  operating  expenses. 

That  she  made  up  a  comparative  statement  for 
the  years  of  1952  and  1953  which  shows  a  saving  in 
1953  of  $15,354.89  over  1952. 

/s/  ALLENE  HENDRICKS. 

Subscribed  and  Sworn  to  before  me  this  26th  day 
of  February,  1954. 

[Seal]        /s/  MARY  LEE  KENISON, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires:  7/29/57. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  February  26,  1954. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
TO  SET  ASIDE  AND  VACATE  THE 
STIPULATION  AND  JUDGMENT  BASED 
THEREON 


State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Everett  Nowell,  being  first  duly 
sworn  upon  oath  deposes  and  says: 
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That  he  has  read  the  Affidavit  of  Cash  Cole,  sub- 
scribed and  sworn  to  on  the  26th  day  of  February, 
1954,  and  filed  in  the  above-entitled  cause;  that  the 
statement  of  Cash  Cole  contained  therein  that  Hed- 
rick  and  Morrissey  did,  at  the  instance  of  Everett 
Nowell,  institute  an  action  against  Mortensen  and 
Henderson  in  the  United  States  District  Court  at 
Seattle,  Washington,  that  Cash  Cole  was  opposed 
to  bringing  said  action  in  Seattle  and  felt  that  the 
proper  place  to  bring  such  an  action  against  the 
Mortensens  and  Henderson  was  in  Alaska  where  the 
property  is  located,  is  untrue;  that  prior  to  bring- 
ing such  action  a  conference  was  held  in  the  law 
offices  of  Morrissey,  Hedrick,  Roberts  &  Dunham, 
at  1404  Vance  Building,  Seattle,  Washington,  and 
at  such  meeting,  Cash  Cole,  in  agreement  with  your 
affiant  Everett  Nowell,  specifically  ordered  the  at- 
torneys, Morrissey  Hedrick,  Roberts  &  Dunham,  to 
draft  such  complaint,  serve  it  upon  the  Mortensens 
and  Hendersons  and  file  it  in  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington. 

That  the  activities  referred  to  by  your  affiant  in 
in  Affidavit  previously  filed  herein,  which  were  per- 
formed by  Cash  Cole  and  were  not  for  the  benefit 
)f  Fairview  Development,  Inc.,  and  of  which  your 
affiant  had  no  knowledge  prior  thereto  refers  to, 
unong  other  things,  money  of  the  corporation  which 
!»vas  used  for  the  benefit  of  Tom  Cole  and  his  truck, 
noney  used  to  send  a  daughter-in-law  of  Cash  Cole, 
)y  airplane  to  Kansas  City,  Missouri,  exorbitant 
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amounts  of  money  amounting  to  thousands  of  dol- 
lars used  by  Cash  Cole  for  telephone  calls,  vacations 
taken  by  Cash  Cole  in  which  he  spent  Fairview 
money  and  others  which  are  all  in  the  records  of 
this  matter. 

The  law  firm  of  Morrissey,  Hedrick,  Roberts  & 
Dunham,  at  all  times  represented  Everett  Nowell, 
your  affiant,  as  well  as  Cash  Cole.  Cash  Cole,  from 
time  to  time,  was  dissastisfied  with  certain  de- 
cisions when  someone  disagreed  with  him  and 
brought  in  other  attorneys,  but  Morrissey,  Hedrick, 
Roberts  &  Dunham  represented  Cash  Cole  during 
all  the  controversies  concerning  Fairview  Develop- 
ment, Inc.  As  a  matter  of  fact,  as  of  this  date,  Cash 
Cole  has  not  discharged  said  attorneys,  nor  has  he 
paid  them  a  balance  of  an  attorney  fee  due  to  them 
by  him,  in  the  amount  of  Seven  Hundred  Fifty 
($750.00)  Dollars. 

It  has  never  been  true  that  your  affiant's  respon- 
sibilities as  a  director  in  Bayview  Realty  and  Fair- 
view  Development,  Inc.,  were  secondary  to  his  per- 
sonal affairs  and  Cash  Cole  in  making  that  state- 
ment is  not  telling  the  truth.  Your  affiant  has 
never  gone  along  with  the  Mortensens'  interests 
and  has  taken  every  step  possible  to  protect  Fair- 
view  Development,  Inc.,  and  the  interests  of  Cash 
Cole  and  Everett  Nowell. 

Cash  Cole  states  in  his  Affidavit  that  he  has  not 
received  Nowell's  stock  in  Fairview  Manor.  This 
allegation  of  Cash  Cole  is  deliberately  misleading 
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for  Cash  Cole  knows  that  both  he,  Cash  Cole,  and 
your  affiant,  Everett  Nowell,  did  not  personally  own 
or  hold  any  stock  in  Fairview  Development,  Inc., 
but  that  they  owned  the  controlling  interest  of  Bay- 
view  Eealty,  Inc.,  and  that  Bayview  Realty,  Inc., 
owned  and  held  one-half  of  the  stock  of  Fairview 
Development,  Inc.,  and  that  Everett  Nowell,  in  com- 
pliance with  the  agreements  entered  into,  trans- 
ferred the  stock  owned  by  him  of  Bayview  Realty, 
Inc.,  to  Cash  Cole  and  fully  complied  with  all  of  the 
covenants  and  requirements  of  the  various  contracts 
entered  into  between  Cash  Cole  and  Everett  Nowell. 
That  Cash  Cole  has  had  all  of  the  minutes  and  books 
Of  Bayview  Realty,  Inc.,  and  your  affiant,  Everett 
Nowell,  had  none  of  them.  Therefore,  Everett 
JNowell  had  no  memorandum  to  turn  over  to  Cash 
Cole.  The  Statement  that  your  affiant,  Everett  No- 
well,  appropriated  approximately  three  thousand 
($3,000.00)  dollars  from  cash  belonging  to  Bayview 
Realty,  Inc.,  and  applied  it  on  the  payment  of  a 
Cadillac  automobile  is  deliberately  misleading,  in 
phat  Kenneth  Kadow  loaned  and  your  affiant,  Ever- 
ptt  Nowell  contributed  the  sum  of  ten  thousand 
£$10,000.00)  dollars  each,  or  a  total  of  twenty  thou- 
sand ($20,000.00)  dollars  to  Bayview  Realty,  Inc., 
Jash  Cole,  at  no  time,  has  contributed  or  loaned  any 
noney  to  Bayview  Realty,  Inc.  The  using  of  the 
poney  to  buy  an  automobile  for  the  company  was 
llone  in  the  ordinary  course  of  business  and  with 
termission  of  the  interested  parties. 

Cash  Cole  does  not  tell  the  truth  when  he  states 
;hat  the  damage  suit  against  the  Mortensens  was 
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suddenly,  and  without  his  knowledge  or  consent, 
filed  and  verified  by  Everett  Nowell,  for  the  reason 
that  as  stated  heretofore,  Cash  Cole  was  well  aware 
of  all  of  the  events  concerning  that  particular  law- 
suit, instructed  the  attorneys  to  draft  it  and  in- 
structed Everett  Nowell  to  verify  the  complaint  so 
that  it  could  be  filed.  Cash  Cole  at  no  time  ex- 
pressed the  opinion  that  it  would  be  brought  in  the 
Territory  of  Alaska. 

That  your  affiant,  Everett  Nowell,  repeatedly  took 
action  to  stop  Cliff  Mortensen  from  signing  any 
papers  as  president  of  Fairview  Development,  Inc., 
and  any  statement  of  Cash  Cole  to  the  contrary  is 
not  true. 

/s/  EVERETT  NOWELL. 

Subscribed  and  Sworn  to  before  me  this  3rd  day 
of  March,  1954. 

[Seal]        /s/  JOHN  E.  HEDRICK, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Endorsed]  :     Filed  March  6, 1954. 


Fairview  Development,  Inc.,  et  al.  177 

[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  AFFIDAVIT  IN  OPPOSI- 
TION TO  MOTION  TO  SET  ASIDE  AND 
VACATE  THE  STIPULAION  AND  JTTDG- 
MEN  BASED  THEREON 

The  undersigned,  Cliff  Mortensen,  and  Frank  V. 
Henderson,  being  first  duly  sworn  upon  oath  depose 
and  say  as  follows  in  opposition  to  the  motion  to  set 
aside  and  vacate  the  stipulation  and  judgment  based 
thereon,  filed  January  8,  1954,  and  in  opposition  to 
the  supporting  Supplemental  Affidavits  to  said  mo- 
tion executed  by  Cash  Cole  and  Tom  Cole : 

1.  With  reference  to  Page  I  of  the  Affidavit  of 
Cash  Cole,  dated  February  26,  1954,  that  there  was 
a  deadlock  in  the  management  of  the  properties  of 
Fairview  Development,  Inc.,  as  set  forth  in  detail 

!  in  the  affidavits  heretofore  filed  herein  by  Plaintiffs ; 

that  as  set  forth  in  said  Affidavits,  there  has  been 

!  mismanagement  of  the  properties  of  the  Corporation 

and  improper  disposition  of  the  funds  and  assets 

thereof,  all  as  further  evidenced  by  the  testimony  of 

|  Cash  Cole  heretofore  given  in  this  cause. 

2.  With  reference  to  Page  2  of  said  Affidavit  of 
Cash  Cole,  that  the  Plaintiffs  herein  misappropr- 
iated no  funds  in  connection  with  the  construction  of 
'Fairview  Manor,  nor  did  the  Plaintiffs  draw  any 
!  funds  in  connection  with  said  construction  to  which 
ithey  were  not  entitled,  nor  were  any  such  draws 

made  which  were  not  agreed  to  by  Cash  Cole ;  that 
J  the  construction  at  Fairview  Manor  was  completed 
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in  accordance  with  the  plans  and  specifications  and 
was  inspected  and  approved  by  the  Federal  Housing 
Administration;  that  no  funds  were  expended  by 
Defendant  or  by  Fairview  Development,  Inc.,  by 
reason  of  either  unworkmanlike  construction,  the 
use  of  inferior  materials  in  construction,  or  the 
failure  to  complete  construction;  that  while  Cash 
Cole  has  from  time  to  time  complained  of  construc- 
tion deficiencies,  on  analysis,  such  claims  of  defi- 
ciencies involved  not  inadequacies  of  construction 
(which  construction  was  FHA  inspected  and  ap- 
proved) but  rather  involved  alleged  inadequacy  of 
plans  and  specifications,  which  were  prepared  by  the 
Architect  of  Cash  Cole's  choice. 

3.  With  reference  to  Pages  3  and  4  of  said  Affi- 
davit of  Cash  Cole,  that  the  intention  of  Plaintiffs 
has  never  been  other  than  to  complete  the  construc- 
tion of  Fairview  Manor  in  accordance  with  the 
Plans  and  Specifications  and  in  a  workmanlike  man- 
ner and  to  attempt  to  secure  proper  management  of 
the  properties  of  Fairview  Development,  Inc.,  to  the 
end  that  all  of  the  Stockholders  thereof  would  real- 
ize a  reasonable  profit  from  the  operation  of  said 
properties;  that  the  sole  reasons  that  Plaintiffs 
sought  the  appointment  of  a  Receiver  to  manage  the 
properties  of  the  Plaintiff  Corporation,  was  to  se- 
cure the  competent  operation  and  management  of 
Fairview  Manor  for  the  benefit  of  all  of  the  Stock- 
holders of  the  Plaintiff  Corporation  and  to  prevent 
the  property  and  assets  of  the  Plaintiff  Corporation 
from  being  dissipated  and  lost  by  reason  of  the  un- 
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lawful  and  unauthorized  acts  and  actions  of  Cash 
Cole;  that  pursuant  to  such  intentions  the  Plain- 
tiffs brought  suit  against  Cash  Cole  in  settlement  of 
which  Cash  Cole  executed  the  stipulation  which  he 
is  now  attempting  to  repudiate;  that  in  reaching 
said  settlement  the  Plaintiffs  at  no  time  acted  in 
consort  with  A.  G.  Rushlight,  his  agents  or  repre- 
sentatives, nor  Everett  Nowell,  his  agents  or  repre- 
sentatives, but  rather  throughout  all  negotiations 
leading  to  said  settlement,  the  interest  of  the  Plain- 
tiffs herein  remained  antagonistic  to  those  of  said 
A.  G.  Rushlight  and  said  Everett  Nowell. 

4.  With  reference  to  Page  5  of  said  Affidavit  of 
Cash  Cole,  that  Cash  Cole's  sworn  testimony  given 
in  this  cause,  speaks  for  itself  on  the  subject  of  the 
many  instances  of  mismanagement  and  misappro- 
priation of  the  funds  of  the  Plaintiff  Corporation. 

5.  With  respect  to  Page  6  of  said  Affidavit  of 
Cash  Cole,  that  the  construction  of  Fairview  Manor 
was  completed  in  accordance  with  the  Plans  and 
Specifications ;  that  the  funds  disbursed  to  the  Plain- 
tiffs herein  were  only  those  to  which  they  were  law- 
fully entitled;  that  Cash  Cole  was  fully  familiar 
with  the  disbursements  made  and  agreed  thereto; 
that  there  were  liens  filed  by  certain  Sub-Contrac- 
tors in  connection  with  the  construction  of  Fair- 
view  Manor,  for  work  performed  beyond  that  which 
was  called  for  by  the  Plans  and  Specifications ;  that 
to  protect  Fairview  Development,  Inc.,  against  fore- 
closure of  said  liens,  Plaintiffs  deposited  in  escrow 
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the  full  amount  of  cash  necessary  to  cover  said  liens, 
that  all  of  the  said  transactions  were  well  known  to 
and  agreed  to  by  Cash  Cole  and  his  then  Attorneys ; 
that  Nelse  Mortensen-Alaska  Company  has  paid 
huge  sums  of  money  to  Sub- Contractors  for  work 
performed  beyond  that  called  for  by  the  Plans  and 
Specifications  without  ever  having  received  any  pay- 
ment therefore  from  Fairview  Development,  Inc. 

6.  With  respect  to  statements  made  concerning 
Everett  Nowell  on  page  7  of  said  Affidavit  of  Cash 
Cole,  that  the  record  in  this  cause  will  show  that  said 
statements  are  completely  inconsistent  with  the 
sworn  testimony  of  Cash  Cole. 

7.  With  reference  to  the  Supplemental  Affidavit 
of  Cash  Cole,  dated  February  26, 1953,  that  the  state- 
ments made  in  said  Affidavit,  insofar  as  said  state- 
ments are  inconsistent  with  Affiant's  Affidavits  here- 
tofore filed  herein,  are  untrue;  Affiants  reaffirmed 
their  said  Affidavits  as  setting  forth  the  true  facts 
and  deny  that  the  facts  are  as  stated  in  said  Supple- 
mental Affidavit  of  Cash  Cole. 

8.  With  reference  to  the  Affidavit  of  Tom  Cole, 
dated  February  26,  1954,  that  as  it  appears  on  the 
face  of  said  Affidavit  that  Tom  Cole  was  not  con- 
nected with  Fairview  Development,  Inc.,  prior  to 
April,  1953,  in  consequence  of  which  it  follows  that 
Tom  Cole  can  have  no  personal  knowledge  of  the 
construction  of  Fairview  Manor  nor  the  financing 
thereof;  that  insofar  as  the  Affidavit  of  Tom  Cole 
purports  to  state  facts  involving  Fairview  Develop- 
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ment,  Inc.,  which  occurred  prior  to  April,  1953,  said 
Affidavit  is  untrue  and  merely  reflects  the  self-serv- 
ing statements  made  by  Cash  Cole  to  Tom  Cole. 

9.  That  Tom  Cole  was  present  and  actively  par- 
ticipated in  the  various  negotiations  leading  up  to 
the  settlement ;  that  as  conceded  in  said  Affidavit  of 
Tom  Cole,  Tom  Cole  read  and  was  thoroughly  con- 
versant with  the  stipulation  which  was  later  executed 
by  Cash  Cole  and  filed  herein  on  October  9th,  1953 ; 
that  the  Affidavit  of  Tom  Cole  is  inconsistent  in 
that  it  states  in  Paragraph  2,  Page  4,  "  Affiant  fur- 
ther states  that  neither  he  nor  Mrs.  Cole  had  any 
appreciable  knowledge  of  the  contents  of  the  instru- 
ment signed  by  Cash  Cole  *  *  *  "  while  in  Paragraph 
;2,  on  Page  2,  the  following  statements  appear  "*  *  * 
and  Affiant  advised  Dick  Rushlight  after  the  nego- 
tiations were  completed  that  it  was  an  utter  impos- 
sibility  to  purchase  Mortensen's,  Henderson's  and 
Nowell's  stock  on  the  terms  set  forth  in  the  Agree- 
ments *  *  *"  "Affiant  also  informed  Mr.  Jaureguy, 
me  of  Cash  Cole's  Attorneys,  that  the  terms  of  the 
Agreement  were  impossible  of  fulfillment  *  *  *" 

10.  That  the  stipulation  did  not  provide  that  the 
stock  of  Fairview  Development,  Inc.,  be  turned  over 
:o  Cash  Cole,  but  in  fact  provides  as  follows :  "It  is 
Imderstood  and  agreed  that  said  obligation  in  the 
ram  of  $89,000.00  shall  be  secured  by  Cash  Cole; 
|3verett  Nowell ;  and/or  Bay  view  Realty,  Inc.,  plac- 
ng  in  escrow  all  of  the  capital  stock  of  Fairview 
development,  Inc.,  (except  the  100  shares  of  pre- 
ferred stock)  consisting  of  450  shares  by  this  Agree- 


182  Cash  Cole,  et  al.,  vs. 

ment  purchased  by  said  persons  and  450  shares  of 
said  capital  stock  owned  by  Bayview  Realty,  Inc." 

That  the  said  Affidavits  of  Cash  Cole  and  Tom  Cole 
imply  that  the  stipulation  and  judgment  based 
thereon  are  unconscionable  and  confiscatory  for  the 
reason  that  there  were  not  sufficient  funds  in  the 
corporation  to  purchase  the  interests  of  the  holders 
of  75%  of  the  stock.  In  other  words  Cash  Cole  seems 
to  be  contending  that,  to  be  equitable,  the  stipulation 
which  he  signed  should  require  only  a  disbursement 
of  corporate  funds  to  vest  title  to  all  of  the  corpora- 
tion in  him.  This  position  is  patently  ridiculous  and 
it  was  never  within  the  contemplation  of  the  parties 
that  the  funds  to  be  paid  by  Cash  Cole  to  obtain  full 
control  and  ownership  of  the  corporation  would  be 
paid  solely  out  of  income  derived  by  Fairview  De- 
velopment, Inc. 

That  the  matters  raised  in  the  said  Affidavits  of 
Cash  Cole  and  Tom  Cole  were  all  the  subject  of  liti- 
gation pending  at  the  time  the  stipulation  filed 
herein  was  executed;  that  said  stipulation  specifi- 
cally recognized  the  existence  of  this  pending  litiga- 
tion and  was  intended  by  all  parties  to  finally  dis- 
pose of  it ;  that  said  stipulation  is  in  all  respects  fair 
and  equitable  and  was  executed  in  good  faith  after 
prolonged  negotiation  and  careful  consideration  by 
all  parties  and  attorneys. 

Dated  at  Seattle,  Washington,  this  5th  day  of 
March,  1954. 

/s/  NELSE  MORTENSEN, 

/s/  FRANK  V.  HENDERSON. 
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Subscribed  and  sworn  to  before  me  this  5th  day 
of  March,  1954. 

[Seal]        /s/  J.  E.  SWANSON,  JR., 
Notary  Public  for  the  County  of  King,   State  of 
Washington, 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  March  9,  1954. 


[Title  of  District  Court  and  Cause.] 

AMENDED  MOTION, FOR  APPOINTMENT 
OF  RECEIVER 

Now  Come  the  plaintiffs,  in  the  above-entitled 
cause,  jointly  and  severally,  Fairview  Development, 
Inc.,  an  Alaska  corporation ;  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  individually 
and  as  Directors  and  Stockholders  of  Fairview  De- 
velopment, Inc.,  and  for  and  on  behalf  of  all  other 
stockholders  of  Fairview  Development,  Inc.,  by  their 
attorneys,  and  pursuant  to  leave  of  court  first  duly 
jiad  and  obtained,  file  this  amended  motion  for  ap- 
^ointment  of  receiver  and  do  hereby  state  as  fol- 
lows: 

i  a.  That  the  principal  defendants,  Cash  Cole  and 
3ayview  Realty,  Inc.,  a  corporation,  or  either  of 
|hem,  are  collecting  the  rents  and  profits  from  the 
fairview  Manor  apartments ;  that  there  are  272  such 
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apartments;  that  the  gross  collections  from  said 
apartments  will  approximate  from  $31,000.00  to 
$33,000.00  a  month;  that  if  a  receiver  is  not  ap- 
pointed to  make  said  collections,  and  damages  result 
from  loss  of  said  rents  and  profits  or  any  part 
thereof  to  the  plaintiffs  herein,  said  defendants  will 
not  be  able  to  respond  in  damages. 

b.  That  the  property  or  the  rents  or  profits  there- 
from and  involved  in  this  cause  are  in  danger  of 
being  lost  or  materially  injured  or  impaired,  and 
said  property  and  said  rents  and  profits  which  are 
the  subject  of  this  action  are  now  claimed  by  the 
plaintiffs  herein  as  heretofore  more  fully  set  out  in 
the  pleadings  and  proceedings  filed  and  taken  in  this 
cause,  and  a  receiver  should  be  appointed  in  accord- 
ance with  the  provisions  of  the  general  laws  of  the 
Territory  of  Alaska  (A.C.L.A.,  1949,  55-6-91). 

c.  That  a  receiver  should  be  appointed  to  dispose 
of  the  property  involved  in  this  cause  according  to 
the  final  judgment  entered  herein  as  provided  under 
the  general  laws  of  the  Territory  of  Alaska  (A.C. 
L.A.,  1949,  55-6-91). 

d.  That  the  acts  and  actions  of  said  defendant, 
Cash  Cole,  and  his  agents  and  representatives  have 
operated  to  the  detriment,  loss  and  damage  of  the 
corporate  and  individual  plaintiffs  resulting  in  ir- 
reparable injury  and  damage  to  the  property  and 
assets  of  said  plaintiff  corporation  and  to  the  secur- 
ity and  property  of  the  individual  plaintiffs. 
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e.  That  the  property  and  assets  of  the  plaintiff 
corporation  are  presently  being  dissipated  and  lost 
by  reason  of  the  unlawful  and  unauthorized  acts  and 
actions  of  the  defendant,  Cash  Cole,  or  the  Bayview 
Realty,  Inc.,  or  their  agents  and  representatives. 

f.  That  a  receiver  should  be  appointed  for  the 
purpose  of  protecting  and  preserving  the  property 
and  assets  of  said  plaintiff  corporation  and  the  in- 
terests thereof,  and  the  interests  of  all  of  the  stock- 
holders of  said  corporation,  including  the  individual 
plaintiffs. 

Now  Therefore,  said  plaintiffs  do  hereby  move  as 
follows : 

1.  That  the  court  appoint  a  disinterested  party 
as  receiver,  or  reinstate  Robert  E.  Sheldon,  formerly 
acting  as  receiver  in  this  case,  to  take  over  the  man- 
agement and  operation  of  Fairview  Manor  Apart- 
ments at  Fairbanks,  Alaska,  involved  in  this  cause, 
until  the  pending  motion  of  said  Cash  Cole  and  Bay- 
view  Realty,  Inc.,  to  set  aside  the  stipulation  filed 
herein  on  October  9,  1953,  and  the  final  decree  based 
thereon,  entered  October  10,  1953,  have  been  heard 
and  disposed,  and  said  defendants  have  complied 
with  the  terms  and  provisions  of  said  final  decree 
and  the  said  stipulation,  to  collect  all  income  there- 
from and  make  all  disbursements  for  current  oper- 
ating expenses,  payments  on  the  mortgage  indebted- 
ness, or  otherwise,  and  account  therefor  to  this 
court. 

2.  That  said  receiver  upon  qualifying  be  author- 
ized and  instructed  to  take  immediate  possession  of 
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Fairview  Manor  Apartments  and  all  other  prop- 
erty of  the  plaintiff  corporation,  Fairview  Develop- 
ment, Inc.;  to  collect  and  preserve  the  rents,  issues 
and  profits  thereof;  and  that  he  have  the  general 
powers  of  receivers  in  such  cases  as  well  as  such 
special  powers  as  this  court  may  grant  to  him  from 
time  to  time ;  and  that  any  party  or  parties  who  are 
or  may  come  into  possession  of  any  portion  or  por- 
tions of  said  Fairview  Manor  Apartments  attorn  to 
said  receiver  and  pay  him  rental  for  the  use  and 
occupancy  of  such  portion  or  portions. 

3.  That  the  defendants  Cash  Cole,  Everett  No- 
well  and  Bay  view  Realty,  Inc.,  and  each  of  them, 
their  heirs,  special  representatives,  successors,  as- 
signs, agents,  attorneys,  employees  and  any  repre- 
sentatives whatsoever  be  forthwith  removed  and  dis- 
associated from  all  management  or  operation,  or  any 
aspects  thereof,  of  Fairview  Manor  Apartments,  or 
any  other  matter  relating  to  said  project,  or  to  the 
affairs  of  said  corporation,  and  that  said  defendants 
and  each  of  them  be  directed  and  enjoined  not  to 
interfere  with  the  management  and  operation  of  said 
Fairview  Manor  Apartments  and  the  property  of 
said  plaintiff  corporation  by  said  receiver  until  fur- 
ther order  of  this  court. 

In  support  of  said  motion  reference  is  hereby 
made  by  said  plaintiffs  to  the  settlement  agreement 
embodied  in  the  stipulation  filed  in  this  cause  on 
October  9,  1953,  the  final  decree  of  this  court  ap- 
proving said  settlement  and  directing  its  execution 
entered  herein  on  October  10, 1953,  affidavits  filed  by 
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plaintiffs  in  opposition  to  motion  of  said  Cash  Cole 
and  Bayview  Realty,  Inc.,  to  set  aside  said  stipula- 
tion and  vacate  said  final  decree,  and  the  pleadings 
heretofore  filed  in  this  cause  and  the  proceedings 
heretofore  had  therein,  including  the  affidavits  filed 
in  support  of  the  motion  and  amended  motion  for 
appointment  of  receiver. 

Dated  at  Fairbanks,  Alaska,  this   19th   day  of 
March,  1954. 

JOE  DIAMOND  and 
EARLE  ZINN, 

COLLINS  AND  CLASBY, 

By  /s/  WALTER  SCZUDLO, 

Of  Counsel  for  Plaintiffs. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  March  19,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  AFFIDAVIT  BY  EVERETT 
NO  WELL  IN  SUPPORT  OF  MOTION  FOR 
APPOINTMENT  OF  RECEIVER 

State  of  Washington, 
County  of  King — ss. 

Everett  Nowell  being  first  placed  under  oath  de- 
poses and  says : 

That  he  was  one  of  the  incorporators  of  Bayview 
Realty,  Inc.,  an  Alaska  corporation,  and  was  a  stock- 
holder and  director  of  this  corporation  and  held  the 
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office  of  President  until  he  released  his  interest  in 
said  corporation  to  Cash  Cole  at  the  time  that  the 
Stipulation  settling  the  above-named  lawsuit  was  en- 
tered into  herein.  That  Bay  view  Realty,  Inc.,  has  no 
physical  assets  of  any  type,  that  the  only  asset  of 
Bayview  Realty,  Inc.,  is  four  hundred  fifty  shares 
(450)  shares  of  common  stock  of  Fairview  Develop- 
ment, Inc.,  an  Alaska  corporation ;  that  shortly  after 
the  organization  of  Bayview  Realty,  Inc.,  your  affi- 
ant, Everett  Nowell,  Cash  Cole  and  Kenneth  Kadow, 
all  of  Alaska,  agreed  that  each  would  make  a 
loan  of  ten  thousand  ($10,000)  dollars  to  Bayview 
Realty,  Inc.,  so  that  it  could  carry  out  its  functions 
as  a  corporation.  Kenneth  Kadow  and  your  affiant 
advanced  twenty  thousand  ($20,000)  dollars  to  Bay- 
view  Realty,  Inc.,  in  other  words,  ten  thousand 
($10,000)  dollars  each.  Your  affiant  and  Kenneth 
Kadow  then  asked  Cash  Cole  to  advance  ten  thou- 
sand ($10,000)  dollars  as  he  had  previously  agreed. 
Cash  Cole  replied  that  he  was  without  funds  and  was 
unable  to  supply  the  money  that  he  had  heretofore 
agreed  to  loan  the  corporation. 

That  your  affiant,  Everett  Nowell  and  Cash  Cole 
were  both  directors  and  officers  of  Fairview  Devel- 
opment, Inc.,  one  of  the  plaintiffs  herein,  that  for  a 
period  of  time  each  were  receiving  the  sum  of  one 
thousand  ($1,000)  dollars  per  month  as  salary  for 
services  performed,  paid  by  Fairview  Development, 
Inc.  The  affairs  of  Fairview  Development,  Inc., 
developed  to  such  an  extent  that  it  was  necessary  to 
make  all  possible  savings  and  expenditures,  there- 
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fore,  as  of  December  1,  1952,  your  affiant,  Everett 
Nowell,  took  himself  off  of  the  payroll  and  from 
that  time  on  did  not  receive  one  thousand  ($1,000) 
dollars  per  month.  At  this  time,  your  affiant  dis- 
cussed this  matter  with  Cash  Cole  as  to  whether  he 
would  take  himself  off  of  the  payroll  and  not  receive 
one  thousand  ($1,000.00)  dollars  per  month  hence- 
forth. Cash  Cole  told  your  affiant  that  he  had  no 
other  income,  he  had  no  assets,  except  his  interest  in 
Fairview  Development,  Inc.,  and  Bayview  Realty, 
Inc.,  and  West  Juneau,  Inc.,  and  Gastineau  Utilities, 
Inc.,  all  of  which  are  Alaska  corporations,  and  that 
if  he  did  not  receive  this  one  thousand  ($1,000)  dol- 
lars per  month,  he  would  have  nothing  to  live  on 
and  he  could  not  support  himself  and  his  wife  as  he 
had  no  other  income  and  no  other  assets,  and  that  it 
was  essential  for  his  existence  to  receive  the  said 
one  thousand  ($1,000)  dollars  per  month. 

Further  your  affiant  sayeth  not! 

/s/  EVERETT  NOWELL. 

Subscribed  and  Sworn  to  before  me  this  16th  day 
of  March,  1954. 

[Seal]        /s/  JOHN  E.  HEDRICK, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

My  commission  expires  December  1, 1955. 

Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  March  19,  1954. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL    AFFIDAVIT     OF     CLIFF 
MORTENSEN  IN  SUPPORT  OF  AMENDED 
MOTION    FOR    APPOINTMENT    OF    RE- 
CEIVER 

State  of  Washington, 
County  of  King — ss. 

Cliff  Mortensen,  being  first  duly  sworn  on  oath, 
deposes  and  says : 

That  he  is  one  of  the  plantiffs  above  named  and 
prior  to  the  Stipulation  and  Decree  based  thereon 
made  and  entered  herein  in  October  of  1953,  was 
a  Director  of  Fairview  Development,  Inc.  That  at 
said  time  he  was  a  stockholder  of  Fairview  De- 
velopment, Inc.,  and  still  is  a  stockholder  in  said 
corporation  subject  only  to  the  agreement  relating 
to  the  sale  of  his  stock  contained  in  the  said  Stipu- 
lation entered  into  as  a  part  of  the  settlement  con- 
summated in  the  above-entitled  action  in  October, 
1953,  as  aforesaid. 

That  he  makes  this  affidavit  in  support  of  the 
amended  motion  of  the  plaintiffs  above  named  for 
the  appointment  of  a  receiver  of  Fairview  Develop- 
ment, Inc.,  a  corporation. 

That  affiant  hereby  refers  to  affiant's  prior  affi- 
davit filed  herein  on  February  13,  1954,  in  opposi- 
tion to  motion  to  set  aside  and  vacate  the  Stipulation 
and  Judgment  based  thereon,  to  the  affidavit  of 
Frank  V.  Henderson  filed  herein  on  February  13, 
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1954,  in  opposition  to  motion  to  set  aside  and  vacate 
the  Stipulation  and  Judgment  based  thereon,  to 
the  affidavit  of  Joe  Diamond  and  Earle  Zinn  filed 
herein  on  February  13,  1954,  in  opposition  to  motion 
to  set  aside  and  vacate  the  Stipulation  and  Judg- 
ment based  thereon,  to  the  affidavit  of  Everett 
Nowell  filed  herein  on  the  13th  day  of  February, 
1954,  and  the  3rd  day  of  March,  1954,  likewise  in 
opposition  to  the  said  motion  to  set  aside  the  Stipu- 
lation and  Judgment  based  thereon,  to  the  affidavit 
of  W.  A.  Rushlight  filed  herein  on  February  26, 
1954,  and  to  the  supplemental  affidavits  of  Cliff 
Mortensen  and  Frank  V.  Henderson  filed  herein  on 
March  9,  1954,  and  by  this  reference  makes  said 
affidavits  and  each  and  every  one  of  them  a  part 
of  this  affidavit,  and  having  read  the  same  and  being 
fully  familiar  with  their  contents,  reaffirms  the 
facts  therein  stated  as  fully  as  if  set  forth  at  length 
herein. 

That  the  defendants  Cash  Cole  and  Bayview 
Realty,  Inc.,  are  presently  in  possession  of  Fairview 
Manor,  an  apartment  house  situated  in  Fairbanks, 
Alaska,  owned  by  Fairview  Development,  Inc.,  and 
are  collecting  the  rents  and  profits  thereof  without 
accounting  to  the  plaintiffs,  and  that  said  plaintiffs 
and  affiant  have  no  access  to  the  premises  or  to  the 
rents  and  profits  nor  to  the  books  and  records  of 
the  said  Fairview  Manor. 

That  substantial  amounts  of  moneys  are  going- 
through  the  hands  of  the  defendants  Cash  Cole  and 
Bayview   Realty,    Inc.,    each    month,    through    the 
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collection  of  rentals  of  the  apartments  in  said  proj- 
ect, the  collection  of  rentals  from  the  garages  in 
connection  therewith  and  from  the  collection  of  the 
miscellaneous  income  from  said  project  such  as 
fees  collected  from  the  tenants  for  use  of  the 
laundry  facilities,  vacuum,  cleaners,  etc. 

That  when  said  project  first  became  occupied, 
the  rental  schedules  for  the  units  therein  were  as 
follows:  56  units  at  $115.00  per  month;  168  units 
at  $140.00  per  month  and  48  units  at  $155.00  per 
month.  That  the  total  income  from  the  rental  of 
the  apartments  alone  in  said  project,  assuming  full 
occupancy,  would  thus  be  $37,400.00  per  month  or 
$448,800.00  per  year  if  the  rentals  being  charged 
in  said  project  are  still  the  same  as  those  rentals 
originally  established.  That  affiant  is  informed  and 
believes  and  therefore  alleges  that  since  the  incep- 
tion of  said  project  the  monthly  rentals  from  said 
project  have  been  increased  and  that  accordingly 
the  monthly  income  received  from  the  rental  of  the 
apartments  in  said  buildings  would  be  in  excess 
of  the  amounts  stated  if  said  project  is  fully  oc- 
cupied. 

That  in  addition  to  the  rental  income  from  rental 
of  the  apartments  in  said  project,  there  are  132 
garages  which,  if  all  rented,  produce  an  income  of 
$5  per  month  for  4  months  of  the  year  and  $20  per 
month  each  for  8  months  of  the  year,  making  total 
rental  income  from  garages  being  handled  by  the 
defendants  in  the  amount  of  $23,760.00. 
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That  according  to  financial  statement  of  Fairview 
Development,  Inc.,  for  the  12  months  ended  Decem- 
ber 31,  1952,  the  corporation  had  income  as  follows : 

Apartments $432,186.39 

Garages    19,853.70 

Miscellaneous  income  6,694.55 

making  a  total  income  from  said  sources  for  the 
12-month  period  of  $458,734.64.  That  despite  such 
fact,  due  to  the  mismanagement  of  the  defendants, 
the  corporation  sustained  a  net  loss  during  that 
period  of  $56,340.73. 

That  affiant  does  not  have  access  to  current  finan- 
cial statements  for  the  said  project,  but  has  every 
reason  to  believe  that  the  income  being  collected 
from  said  project  by  the  defendants  Cash  Cole  and 
Bayview  Realty,  Inc.,  and  for  which  said  defend- 
ants are  failing  to  account,  is  substantially  the  same 
as  that  indicated  by  the  operations  for  the  year 
1952,  to  wit  approximately  $458,734.64  per  annum 
or  $38,227.88  per  month. 

That  the  defendants  Cash  Cole  and  Bayview 
Realty,  Inc.,  are  not  financially  able  to  respond  in 
damages  for  any  such  sums  belonging  to  the  cor- 
poration which  they  are  collecting  and  for  which 
they  are  failing  to  account  to  the  plaintiffs  herein. 
That  affiant  is  informed  and  believes  and  therefore 
alleges  that  the  defendant  Cash  Cole  has  no  other 
income  than  moneys  he  receives  from  Fairview  De- 
velopment, Inc.  That  as  of  October,  1953,  the  said 
defendant  Cash  Cole  was  drawing  $1,000  per  month 
as  a  manager's  salary  from  Fairview  Development, 
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Inc.,  and  was  providing  himself  with  an  apartment 
rent-free.  That  from  the  time  that  affiant  first  be- 
came interested  in  Fairview  Development,  Inc., 
which  was  in  1950,  the  defendant  Cash  Cole  has 
always  professed  to  be  in  need  of  funds  and  re- 
peatedly insisted  upon  being  reimbursed  immedi- 
ately for  all  traveling  expenses  or  expenses  in- 
curred on  behalf  of  the  corporation  assigning  as  his 
reason  for  such  urgency  that  "he  needed  the 
money." 

That  unless  a  temporary  receiver  is  appointed  for 
the  project  known  as  Fairview  Manor  owned  by 
Fairview  Development,  Inc.,  pending  a  hearing  on 
the  merits  on  the  motion  to  set  aside  the  Stipula- 
tion and  Judgment  entered  into  in  October  of  1953, 
an  irreparable  injury  will  result  to  the  corporation 
and  to  affiant  and  that  the  defendant  Cash  Cole 
and  defendant  Bayview  Realty,  Inc.,  are  not  able 
to  respond  in  damages  to  the  extent  of  such  injury 
or  any  substantial  part  thereof. 

Further  affiant  sayeth  not. 

/s/  CLIFF  MORTENSEN. 

Subscribed  and  Sworn  to  before  me  this  19th  day 
of  March,  1954. 

[Seal]        /s/  MARIAN  M.  PARKS, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  March  20,  1954. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
FOR  APPOINTMENT  OF  RECEIVER, 
AND  IN  SUPPORT  OF  MOTION  TO 
VACATE  STIPULATION  AND  JUDG- 
MENT 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says : 

That  he  makes  this  affidavit  in  opposition  to  the 
original  and  supplemental  affidavits  of  Cliff  Morten- 
sen,  Frank  V.  Henderson,  Everett  Nowell,  A.  W. 
Rushlight,  Diamond  and  Zim,  in  opposition  to  the 
Motion  to  Vacate  Stipulation  and  Judgment  based 
thereon,  and  in  support  of  plaintiffs'  Motion  for 
Appointment  of  Receiver  of  Fairview  Manor. 

That  in  opposition  to  the  original  and  supple- 
mental affidavit  of  Everett  Nowell,  affiant  states 
that  in  September,  1949,  Bayview  Realty,  Inc.,  was 
incorporated  under  the  laws  of  Alaska,  by  Everett 
Nowell,  Ruth  M.  Cole  and  affiant.  That  Everett 
Nowell  was  elected  President;  affiant,  Secretary- 
Treasurer  and  Ruth  M.  Cole,  Vice-President. 
Affiant  was,  by  resolution,  given  full  authority  to 
act  in  all  business  matters  concerning  the  corpora- 
tion. That  affiant  also  owned  25%  of  the  stock  of 
West  Juneau,  Inc.  That  affiant  and  Nowell,  and 
the  other  owners  of  West  Juneau,  Inc.,  transferred 
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100  lots  of  West  Juneau,  Inc.,  to  Bayview  Realty, 
Inc.  The  purpose  of  this  transfer  of  lots  was  to 
carry  out  a  building  project  which  had  been  pro- 
moted by  Kenneth  Kadow,  who  was  then  a  Special 
Agent  of  the  Department  of  the  Interior  for  the 
promotion  of  housing  in  Alaska. 

A  contractor  had  been  secured  and  four  houses, 
known  as  the  "lock-wall"  type,  were  prefabricated 
for  immediate  erection. 

Everett  Nowell  placed  $10,000.00  in  Bayview 
Realty,  Inc.,  and  Kadow  placed  the  same  amount  to 
the  credit  of  Bayview  Realty,  Inc.,  and  received  a 
note  for  the  same,  with  the  understanding  that  the 
amount  would  be  credited  on  the  purchase  price 
of  one  of  the  houses  to  be  built  by  Bayview.  Two 
of  the  houses  Kadow  took  to  Fairbanks  and  erected 
on  Alaska  Railroad  land.  The  other  two  houses 
were  erected  on  lots  furnished  by  Bayview. 

Affiant  installed  a  water  system  at  West  Juneau, 
furnishing  all  labor  for  the  installation  of  mains 
from  the  reservoir  to  the  project. 

In  the  meantime,  affiant  had  been  negotiating  with 
the  City  of  Fairbanks  for  a  lease  on  city  ground 
for  a  large  housing  project,  and  after  considerable 
time  and  expense,  secured  a  75-year  lease  on  the 
ground.  Then  affiant  began  negotiations  for  a  com- 
mitment from  the  FHA  in  Juneau,  which  was 
finally  granted. 

Affiant  then  incorporated  Fairview  Development, 
Inc.,  with  Everett  Nowell  as  President,  affiant  as 
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Secretary-Treasurer  and  Cliff  Mortensen  as  Vice- 
President.  Upon  the  incorporation  of  Fairview 
Development,  Inc.,  the  lease  of  the  City  of  Fair- 
banks land  was  put  in  the  name  of  that  corporation. 

Upon  the  completion  of  that  phase  of  the  project, 
affiant  went  to  Seattle  to  complete  arrangements 
with  the  contractors,  Nelse  Mortensen- Alaska  Com- 
pany. 

In  taking  care  of  the  above-mentioned  business 
up  to  and  including  the  closing  of  Fairview  De- 
velopment, Inc.,  affiant  has  spent  over  $10,000.00 
and  devoted  15  months  of  his  time  without  any  com- 
pensation. 

The  statement  contained  in  Nowell's  affidavit  that 
Kadow  had  loaned  Bayview  Realty,  Inc.,  $10,000.00 
is  not  true.  Although  Kadow  did  want  to  become  a 
stockholder  in  Bayview,  affiant  objected,  as  Kadow 
was  an  agent  of  the  United  States  and  affiant  did 
not  believe  that  he  could  legally  be  connected  with 
anyone  in  the  housing  business. 

Upon  affiant's  departure  in  1950,  Nowell  made 
some  arrangements  without  my  knowledge  or  con- 
sent, which  gave  Kadow  full  authority  to  act  in  any 
manner  he  saw  fit  in  transacting  business  of  West 
Juneau,  Inc.,  Gastineau  Utility,  Inc.,  and  Bayview 
Realty,  Inc.  The  100  lots  which  had  been  conveyed 
were  apparently  reconveyed  to  West  Juneau,  Inc. 

The  four  houses  purchased  were  sold,  and  a  num- 
ber of  lots  were  sold  to  the  Alaska  Housing  Author- 
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ity  for  $16,000.00.  Money  was  secured  from  the 
Territory  for  road  building  and  all  of  this  business 
was  transacted  by  Kadow,  who  styled  himself  as 
"General  Manager"  of  West  Juneau,  Inc. 

At  this  time,  affiant  was  Secretary-Treasurer  of 
West  Juneau,  Inc.,  and  remained  such  officer  until 
October,  1953,  but  during  all  that  time  had  never 
seen  an  accounting,  and  when  affiant  attempted  to 
draw  a  check  on  the  company  bank  account  in  the 
sum  of  $400.00  to  pay  the  company's  taxes  for  1952, 
the  said  check  was  dishonored  at  the  bank,  as  the 
signature  was  not  authorized  by  the  corporation. 
To  my  knowledge,  Kadow  did  own  one  share  of 
stock,  and  affiant  could  get  nothing  but  evasive 
explanations  from  Nowell  that  he  had  not  agreed 
to  it. 

The  two  houses  erected  in  Juneau  were  sold  and 
the  money  placed  in  escrow  with  Mike  Monagle,  who 
represented  Kadow  and  Nowell.  When  inquiry  was 
made  by  affiant  of  Kadow,  in  the  presence  of  Nowell, 
as  to  the  financial  condition  of  the  company,  and 
what  had  become  of  the  funds  from  the  sale  of  West 
Juneau  lots  to  the  Alaska  Housing  Authority,  and 
the  sale  of  the  four  prefabricated  houses,  Kadow 
stated  that  after  the  payment  of  commissions  in 
the  sum  of  $4,200.00  on  the  sale  of  the  West  Juneau 
lots,  and  for  which  a  check  had  been  drawn  on  West 
Juneau,  Inc.,  in  that  sum,  the  account  balanced  off. 

The  Bayview  transactions  were  about  the  same, 
there  being  a  slight  loss,  although  the  houses  sold 
for  $27,000.00  each.  Kadow  had  his  house  and  Bay- 
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view  still  owed  him  $4,600.00,  or  thereabouts,  on  his 
note. 

Affiant  had  been  given  to  understand  by  Nowell 
and  Kadow  that  Sealand  Construction  Company,  as 
an  experiment  in  erecting  "Lockwall"  houses,  would 
pay  one-half  of  the  labor,  but,  in  the  settlement, 
Kadow  said  the  contractors  demanded  and  were 
paid  for  all  their  labor  expenses. 

Mike  Monagle  wrote  affiant  on  March  5, 1954,  that 
he  had  no  recollection  of  handling  any  money  trans- 
actions for  Bayview  Realty,  Inc.  Affiant  received 
a  letter  from  Kadow  stating  that  the  settlement 
with  the  contractors  was  on  a  fifty-fifty  basis,  so 
evidently  Kadow  got  the  other  half  of  the  labor 
costs. 

To  this  date,  affiant  has  been  unable  to  secure 
from  Kadow,  Nowell  or  their  attorneys,  the  papers 
or  documents  covering  the  transactions  indulged  in 
by  Kadow  or  Nowell.  Mr.  Nowell  states  in  his  affi- 
davit that  Bayview  Realty  had  no  assets,  other  than 
450  shares  of  Fairview  Development,  Inc.,  stock. 
That  is  true,  as  Kadow  and  Nowell  had  removed  all 
assets  of  the  corporation,  leaving  only  the  450 
shares  of  Fairview  Development,  Inc.,  which  had 
been  placed  there  by  an  expenditure  of  $10,000.00 
and  fifteen  months  of  affiant's  time.  Nowell  con- 
tributed nothing  to  Fairview  Development,  Inc.,  nor 
did  he  devote  any  of  his  time  to  the  initial  work  on 
Fairview.  All  this  time  he  was  employed  by  Alaska 
Freight  Lines. 
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His  statement  that  affiant  furnished  no  funds  to 
Bayview  is  false.  Nowell  contributed  nothing  to  the 
original  organization  of  Fairview  Development, 
Inc.,  but  did,  until  December,  1952,  receive  $1,000.00 
per  month,  which  was  one-half  of  the  $2,000.00  man- 
agement fee,  and  drew  from  the  Fairview  Develop- 
ment, Inc.,  approximately  $20,000.00,  although  he 
put  in  no  time  at  the  apartment  house,  Fairview 
Manor,  and  worked  all  the  time  at  Seattle,  Wash- 
ington for  Alaska  Freight  Lines.  During  all  the 
time  Nowell  was  receiving  $1,000.00  per  month, 
affiant  received  the  same  amount  monthly  and  had 
the  active  management  to  the  date  hereof,  and  has 
devoted  his  full  time  to  the  project  and  the  man- 
agment  thereof. 

That,  due  to  the  contractor's,  Nelse  Mortensen- 
Alaska  Company,  failure  to  complete  the  buildings 
and  install  the  mechanical  part  of  the  project  in  its 
entirety,  the  sum  of  $142,228.15  or  more  was  ex- 
pended out  of  rentals  to  make  good  the  contractor's 
shortcomings.  But  in  spite  of  this  heavy  drain  out 
of  rentals,  affiant  has  been  able  to  make  all  payments 
on  the  mortgage,  to  wit:  Approximately  $21,600.00 
monthly  and  keep  all  current  bills  paid  and  im- 
provements made  which  has  resulted  in  savings  in 
operation  of  more  than  $15,000.00  per  year. 

That  the  expenditures  for  costs  of  construction 
chargeable  to  Nelse  Mortensen- Alaska  Company  and 
other  items  payable  by  said  contractor  is  attached 
hereto,  marked  Exhibit  "A"  and  made  a  part 
hereof. 
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That  by  reason  of  doing  the  things  the  contractor 
had  failed  to  do  under  the  contract,  the  following 
savings  have  been  effected  in  operational  costs: 

Savings  in  labor $1,484.00  per  month 

Saving  on  coal  (1953) 3,500.00  per  year 

Saving  in  electricity  (1953)    3,600.00  per  year 
Saving  in  water  treatment 

since  September,  1953  . .  .      250.00  per  month 

That  affiant  has  familiarized  himself  with  all 
mechanical  operations  of  the  project  and  has,  from 
the  beginning,  made  improvements  in  the  water 
distribution  system  and  heating  system,  which  have 
materially  reduced  the  cost  of  operation  and  re- 
duced the  number  of  employees  necessary  to  oper- 
ate the  project  as  hereinbefore  shown. 

That  the  appointment  of  a  receiver  could  cause 
great  damage  to  the  project,  as  the  heating  system 
is  controlled  by  a  very  complicated  automatic  elec- 
tronic board,  which,  if  it  gets  out  of  balance,  can 
immediately  shut  off  the  entire  system  unless  some 
one  familiar  with  the  operation  of  the  board  is 
available.  Even  the  contractor  who  installed  the 
electronic  board  did  not  understand  the  operation 
of  the  board,  and  it  was  only  through  a  period  of 
study  and  numerous  communications  with  the  fac- 
tory that  affiant  has  become  familiar  with  the  sys- 
tem. The  only  other  person  in  Fairbanks  or  vicinity 
who  understands  the  electronic  board  is  Tom  Cole, 
who   has   been   connected   with   the   operation   and 
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maintenance  of  Fairview  Manor  for  more  than  one 
year  last  past. 

To  entrust  the  operation  of  Fairview  Manor  to 
inexperienced  persons  would  be  to  jeopardize  the 
entire  project. 

The  Mortensens  and  Henderson  clamor  about  the 
dissipation  of  funds,  but  their  intense  desire  is  to 
secure  control  of  the  project  in  order  to  cover  up 
the  swindle  which  was  perpetrated  upon  the  owners 
and  upon  the  Federal  Housing  Administration,  as 
more  fully  shown  by  the  Cross-Complaint  lodged 
with  this  Court  which  clearly  shows  that  the  Mort- 
ensens and  Henderson,  as  contractors,  defrauded  the 
owners  and  the  FHA  in  excess  of  One  Million 
($1,000,000,000)  Dollars  and  did  fraudulently  with- 
draw, by  false  affidavits,  a  sum  in  excess  of  $320,- 
000.00  from  the  Seattle  National  Bank  of  Com- 
merce, which  funds  were  the  property  of  Fairview 
Development,  Inc.,  as  more  fully  shown  by  letter 
from  Pritchard  &  Lofquist,  C.P.A.,  dated  June  3, 
1952,  and  marked  Exhibit  "B"  and  made  a  part 
hereof. 

It  is  evident  that  the  plaintiffs  herein  desire  to 
secure  control  of  Fairview  Development,  Inc.,  to 
head  off  an  investigation  that  has  been  launched 
by  the  Senate  Investigating  Committee,  as  by  hav- 
ing control  of  the  books  and  property,  they  can  con- 
ceal their  obvious  successful  attempts  to  defraud 
the  defendants  herein,  as  hereafter  shown. 

That  affiant  and  his  wife  secured  a  lease  from  the 
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City  of  Fairbanks  to  the  land  upon  which  Fairview 
Manor  is  situated.  They,  in  turn,  assigned  the  lease 
to  Fairview  Development,  Inc.,  which  secured  a 
commitment  from  FHA  for  272  rental  units  to  be 
built  upon  the  land. 

An  agreement  was  entered  into  with  Nelse  Mort- 
ensen-Alaska,  Inc.,  to  build  the  apartment  build- 
ings, with  Fairview  Development,  Inc.,  furnishing 
the  land  and  commitment,  and  Mortensen  Co.,  to 
receive  the  total  commitment  of  $3,080,000.00  and 
was  to  pay  to  Bayview  Realty,  Inc.,  or  Cash  Cole 
and  Everett  Nowell  one-third  of  the  profit  on  the 
contract. 

The  Fairview  Development,  Inc.,  agreed  to  assign 
to  the  contractor,  Nelse  Mortensen- Alaska,  Inc.,  one- 
half  ownership  in  the  Fairview  Manor  when  the 
project  was  completed,  as  specified  in  Construction 
Contract-Lump  Sum,  FHA  Form  No.  2442. 

The  original  owners  of  Fairview  Development, 
Inc.,  to  show  their  good  faith,  permitted  Cliff  Mort- 
ensen to  become  a  director  of  Fairview,  and  as 
further  evidence  of  good  faith,  900  shares  of  stock 
in  the  corporation  was  issued — 450  to  Bayview 
Realty— 150  to  Cliff  Mortensen— 150  to  Nelse  Mort- 
ensen and  150  to  Frank  V.  Henderson,  all  of  said 
stock  to  be  held  in  escrow  until  the  successful  com- 
pletion of  the  buildings. 

Bayview  stock  had  all  been  earned  and  paid  for, 
as  hereinbefore  set  out,  and  should  have  been  re- 
tained by  Bayview,  but  to  maintain  harmony,  affiant 
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agreed  to  leave  the  Bayview  stock  with  the  450 
shares  of  Fair  view  stock  issued  to  the  Mortensens 
and  Henderson  in  escrow  until  the  completion  of 
the  contract. 

Continuous  discord  had  existed  between  the  con- 
tractors and  the  other  parties  from  the  very  first 
meeting  of  the  Board  of  Directors  and  their  attor- 
ney was  continuously  and  persistently  trying  to  up- 
set the  authority  of  the  majority  vote  of  the  Board 
of  Directors.  As  work  progressed,  it  developed  that 
the  National  Bank  of  Commerce  was  deeply  in- 
volved financially  with  the  Mortensen  group,  and  in 
place  of  being  a  fair  and  impartial  mortgagee,  they 
were  continuously  doing  things  that  were  unfair  to 
Fairview  Development,  Inc. 

The  regular  procedure  for  draws  by  the  con- 
tractor should  have  been  as  outlined  in  the  FHA 
contract  signed  by  both  parties,  with  money  released 
for  the  draws  to  the  corporation  which,  in  turn, 
would  make  the  money  available  to  the  contractor. 
This  procedure  was  completely  by-passed  by  Cliff 
Mortensen,  who  presented  to  the  National  Bank  of 
Commerce  what  purported  to  be  a  resolution  author- 
izing the  acceptance  of  the  draws  and  Cliff  Morten- 
sen 's  signature  on  the  released  checks  from  the  bank 
made  payable  to  Fairview  Development,  Inc.,  as 
sufficient  to  release  the  money  to  him,  thus  by-pass- 
ing the  corporation  completely.  A  letter  of  protest 
was  sent  the  bank  signed  by  Everett  Nowell.  as 
President,  and  Cash  Cole,  as  Secretary-Treasurer 
of  Fairview  Development,  Inc.,  but  the  bank  paid 
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no  heed  to  the  letter  and  continued  to  release  the 
money  until  all  that  remained  of  the  total  commit- 
ment was  the  10%  withheld  according  to  FHA 
provisions  to  insure  the  completion  of  the  job,  which 
amount  was  $311,687.68.  The  contractor,  contrary 
to  his  agreement,  permitted  liens  to  be  placed  upon 
the  buildings,  some  of  which  still  remain. 

The  National  Bank  of  Commerce  could  carry  the 
loan   during   the    term    of   interim   financing,    but 
immediately   the   work   was   completed,   it   had   to 
transfer  the  loan  to  the  long-time  lender,  as  their 
lending  capacity  was  in  the  neighborhood  of  a  mil- 
lion dollars.    The  title  company  would  not   guar- 
antee the  title  with  the  liens  upon  the  property  and 
the    Mortensens    could    not    furnish    the    funds    to 
guarantee  the  liens  which  amounted  to  some  $470,- 
000.00.    So  affiant  and  Nowell  were  asked  to  aid 
again  by  permitting  the  money  to  be  placed  in  an 
escrow  account  to  insure  the  payment  of  the  liens. 
Nowell  and  affiant  agreed  to  this  procedure  with 
Mortensen  and  the  Bank,  who  were  in  grave  trouble 
if  the  loan  could  not  be  transferred,   but  it  was 
understood,  and  we  were  given  assurance  by  the 
Bank,  that  the  money  would  be  retained  by  the 
Bank  and  not  released  until  all  bills  were  paid  and 
liens   removed.     Immediately   this    was    done,    the 
Bank  made  up  a  request  on  FHA  form  asking  for 
release  of  the  final  payment  to  the  contractor.   This 
form  was  not  presented  to  the  corporation,  but  was 
signed  by  Clin2  Mortensen,  as  President  of  Fairview 
Development,  Inc.,  and  it  stated  that  all  bills  were 
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paid  and  that  there  were  no  liens  against  the  prop- 
erty. Thus  the  corporation  was  deprived  of  its 
right  to  withhold  from  the  final  distribution  of 
moneys,  payments  that  were  due  to  Fairview  De- 
velopment, Inc.,  in  the  sum  of  over  $100,000.00, 
and  other  amounts  due  sub-contractors.  Thus  Mort- 
ensen,  in  the  gratis  seat  on  the  Board  of  Directors, 
having  paid  no  money  and  having  failed  to  com- 
plete the  contract,  exercised  an  unfair  and  un- 
scrupulous method  in  depriving  Fairview  Develop- 
ment, Inc.,  of  the  full  completion  of  plans  and 
specifications  outlined  in  the  contract,  in  addition 
to  forcing  the  corporation  to  expend  from  surplus 
rents  over  $142,288. 15  for  bills  due  to  be  paid  by 
the  contractor  and  the  cost  of  unfinished  work  on 
the  buildings  as  provided  in  the  plans  and  specifica- 
tions that  had  to  be  done  in  order  to  keep  the  proj- 
ect operating.  The  Mortensens  then  come  forward 
with  the  claim  that  the  project  has  been  misman- 
aged and  the  funds  earned  dissipated  and  want  the 
management  removed  for  one  reason  and  one  reason 
alone,  and  that  is  to  cover  up  the  shortcomings  in 
the  performance  of  their  contract  and  the  forced 
expenditure  of  funds  from  earned  rents  that  should 
have  been  paid  by  them. 

In  answer  to  their  charge  of  mismangement  and 
dissipation  of  funds  affiant  submits  a  recent  report 
of  a  survey  conducted  by  J.  F.  Campbell,  Vice- 
president  and  Manager  Mortgage  and  Loan  De- 
partment of  the  Seattle  Trust  and  Savings  Bank, 
which  is  the  representative  of  the  long-time  mort- 
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gagee,  the  Institutional  Securities  Corporation  of 
New  York,  and  the  only  agencies  directly  interested 
in  the  financial  and  physical  welfare  of  the  prop- 
erty; the  second  paragraph  of  which  has  the  fol- 
lowing to  say:  "First,  I  want  to  compliment  you 
on  the  work  that  has  been  done  to  keep  the  prop- 
erty operating  in  an  efficient  manner.  Upon  receipt 
of  the  figures  indicating  the  amounts  of  money  that 
have  been  spent,  they  appeared  staggering  at  first 
glance,  but  after  my  examination  of  the  premises 
and  familiarizing  myself  with  the  problems  which 
you  have  had  to  face,  one  cannot  help  but  admire 
the  management's  approach  to  its  problems  and  its 
will  and  determination  to  correct  the  deficiencies 
that  have  developed,  for  the  preservation  and  con- 
tinued operation  of  the  project."  This  letter, 
marked  Exhibit  "C"  is  attached  hereto  and  made  a 
part  hereof. 

In  summarizing,  it  should  be  borne  in  mind  that 
the  Mortensens  brought  their  original  charge  in  the 
name  of  Fairview  Development,  Inc.,  as  an  in- 
dividual director;  that  there  was  no  resolution  of 
the  Board  of  Directors  authorizing  such  action; 
that  the  Mortensens  are  not  in  possession  of  their 
450  shares  of  stock  which  could  only  be  earned  by 
their  fulfillment  of  the  contract,  and  this  we  submit 
in  our  Cross-Complaint  with  plenty  of  evidence  to 
show  that  they  have  never  completed  the  contract, 
according  to  Article  2,  "Time  of  Completion,"  in 
the   construction   contract   between   the   contractor 
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and  Fairview  Development,  Inc.,  which  specifically 
provided  that  in  no  event  shall  the  owner  be  liable 
to  deliver  any  such  shares  to  the  contractor,  nor 
shall  the  contractor  be  entitled  to  exercise  any  rights 
as  the  holder  of  said  shares  until  final  payment  is 
due  and  payable  as  herein  set  forth. 

In  reference  to  the  statement  of  Cliff  Mortensen 
on  Page  3  of  his  Supplemental  Affidavit  in  support 
of  Amended  Motion  for  Receiver  in  which  he  alleges 
that  the  Fairview  Manor  showed  a  loss  of  $56,340.73, 
this  is  not  true,  as  during  the  prior  year  expendi- 
tures of  Fairview  Development,  Inc.,  made  to  com- 
plete work  which  the  Mortensens  and  Henderson 
failed  to  do  under  their  contract,  amounting  to 
$14,766.68,  were  transferred  to  1952  expense  ac- 
count. That  the  sum  of  $14,850.26  expended  in 
prior  years  was  transferred  to  1951  expense  ac- 
count. It  was  during  the  years  of  1951  and  1952 
that  the  sum  of  $142,288.15  was  paid  out  of  rental 
income  to  perform  necessary  work  which  the  plain- 
tiffs failed  to  do  under  the  contract.  This  should 
have  been  carried  as  capital  gains,  but  was  carried 
as  current  expenses. 

Vacancies  are  carried  as  an  expense.  In  1953,  in 
spite  of  vacancies,  shown  as  $52,318.75,  the  book  loss 
was  only  $30,718.07.  This  is  illustrated  by  the 
breakdown  for  1953  and  the  first  three  months  of 
1954,  prepared  by  Allene  Hendricks,  accountant, 
which  is  marked  Exhibit  "D"  and  made  a  part  of 
this  affidavit.  Although  the  three  months  of  1954 
are    the    cold    months,    with    a    larger    volume    of 
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vacancies,    the    actual    operating    loss,    including 
vacancies  has  been  only  $10,411.77. 

Vacancies  for  the  year  1953  amounted  to  $52,- 
318.75,  and  the  operating  loss  for  the  year  was  $30,- 
718.07.  The  same  thing  took  place  this  past  winter 
as  happened  during  the  year  of  1952.  The  Military 
opens  their  housing  in  the  middle  of  the  Winter,  in- 
stead of  the  Summer,  and,  of  course,  in  the  Winter 
there  is  no  surplus  of  tenants  or  demand  for  hous- 
ing and  the  loss  simply  has  to  be  absorbed.  Our  loss 
in  1952  was  slightly  over  $52,000.00.  This  year  was 
$20,000.00  less.  Most  of  the  saving  was  made  in 
cutting  the  cost  of  operating.  The  average  monthly 
expense  for  1953  was  $28,578.58.  As  compared  to 
the  first  three  months  of  this  year — January,  Feb- 
ruary and  March — the  saving  each  month  was  well 
over  a  thousand  dollars.  Thus,  last  year,  in  March, 
when  we  had  current  accounts  payable  for  coal  and 
light,  the  total  was  approximately  $22,000.00,  but 
as  of  January,  our  loss  added  up  to  a  little  over 
$10,000.00,  which  at  the  present  rate  of  occupancy, 
we  will  have  paid  off  by  the  first  of  June.  So  the 
year  1954  will  find  the  project  in  much  better  finan- 
cial condition  when  Winter  arrives.  This  has  been 
due  solely  to  savings  that  have  been  made  by  im- 
provements in  the  boiler  rooms,  amounting  to  a  sav- 
ing of  approximately  $3,000.00  a  month.  The  only 
large  item  of  expense  we  have  this  Summer  is  the 
exterior  painting  which  has  to  be  done  over,  on  ac- 
count of  the  water  leakage  behind  the  plywood 
covering  on  the  building  due  to  lack  of  proper  in- 
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stallation  by  the  contractor.  Otherwise,  the  project, 
notwithstanding  all  the  handicaps  that  have  been 
placed  upon  it  by  the  plaintiffs,  as  contractors,  can 
survive  and  fill  a  much-needed  housing  requirement 
in  the  city  of  Fairbanks. 

Now,  for  comparison  of  management  efficiency, 
affiant  calls  the  Court's  attention  to  a  housing  proj- 
ect owned  by  the  plaintiffs,  Mortensens  and  Hen- 
derson, at  Fairbanks,  Alaska,  known  as  Island 
Homes.  This  project  consists  of  approximately  200 
dwellings  which  were  completed  in  1952.  From  the 
time  of  completion  to  the  Fall  of  1953,  the  said 
project  was  90%  vacant,  and  at  the  date  hereof, 
according  to  available  information,  40%  or  more 
vacant.  Will  the  plaintiffs  be  as  successful  man- 
aging Fairview  Manor  as  they  are  managing  Island 
Homes  % 

Cliff  Mortensen  complains  of  affiant's  drawing 
$1,000.00  per  month,  with  apartment.  Is  that  an  ex- 
orbitant salary  for  managing  a  three-million-dollar 
project?  Cliff  Mortensen,  with  a  few  strokes  of  a 
pen  to  fraudulent  affidavits,  drew  in  excess  of 
$330,000.00,  the  money  of  Fairview  Development, 
Inc. 

Affiant  has  put  all  of  his  money  and  four  years' 
work  into  Fairview  Development,  Inc.  The  Morten- 
sens  and  Henderson  have  contributed  nothing  to 
the  project,  and  now  want  to  deprive  affiant  of  all 
his  interest  in  the  same  without  any  consideration 
whatsoever. 
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The  contract  for  management  was  made  by  affiant 
with  Fairview  Development,  Inc.,  when  Everett  No- 
well  and  Cliff  Mortensen  were  the  other  two  di- 
rectors. 

No  injury  can  result  from  affiant's  operation  of 
the  project.  The  lending  agency,  Institutional  Secu- 
rities Corporation  of  New  York,  is  very  well  pleased 
with  affiant's  management.  As  the  mortgagee  of  the 
project,  with  a  loan  of  $3,080,000  at  stake,  they  have 
implicit  confidence  in  affiant's  ability  to  properly 
manage  the  project,  as  shown  by  the  letter  of  J.  F. 
Campbell,  of  the  Seattle  Trust  and  Savings  Bank  of 
Seattle,  the  representative  of  the  mortgagee. 

No  showing  has  been  made  that  affiant  could  not 
respond  in  damages,  if  damage  did  result  from  his 
management  of  the  project.  Mere  conclusion  and  un- 
founded statements  are  no  evidence  of  affiant's  in- 
ability to  respond  in  damages.  Bayview  Realty,  Inc., 
owns  450  shares  of  stock  in  Fairview  Manor,  which 
is  one-half  of  all  the  stock  outstanding  and  repre- 
sents an  ownership  by  affiant  of  one-half  interest  in 
Fairview  Development,  Inc.  Such  a  one-half  interest 
in  a  three-million-dollar  housing  project  should  be 
ample  security  against  damage  from  mismanage- 
ment. 

Exhibit  "D,"  showing  the  income,  operating  ex- 
penses and  fixed  charges  for  the  years  1953  and 
1954,  up  to  and  including  March  31st,  taken  in  con- 
junction with  Exhibit  "A,"  attached  hereto,  which 
shows  in  excess  of  $140,000.00  expended  out  of 
rentals  for  the  contractor's  shortcomings,  the  finan- 
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cial  position  is  very  good.  If  the  contractors  had 
performed  the  contract  according  to  plans  and  speci- 
fications, the  project  would  have  now  a  healthy  bank 
balance. 

One  item  of  the  contractor's  failure  to  follow 
plans  was  the  construction  of  all  the  buildings  below 
the  grade  established  by  the  architect,  which  re- 
quires snow  removal  to  prevent  melting  snow  or 
heavy  rains  from  flooding  the  basements.  The  aver- 
age yearly  expense  for  this  one  item  is  $10,000.00. 

In  summarizing,  affiant  believes  that  the  facts,  as 
presented  herein  by  the  defendants,  clearly  indicate 
that  affiant  has  been  the  victim  of  a  fraudulent 
scheme  concocted  by  Clin2  Mortensen,  Nelse  Mort- 
ensen  and  Frank  V.  Henderson,  individually,  and 
through  their  alter  egos,  Nelse  Mortensen-Alaska, 
Inc.,  and  Nelse  Mortensen  Construction  Company, 
and  aided  and  abetted  by  Everett  Nowell  and  W.  A. 
Rushlight. 

Exhibit  "B,"  attached  hereto,  is  a  copy  of  a  letter 
written  by  the  accountant  of  the  Mortensens  and 
Frank  V.  Henderson.  This  Exhibit  shows  beyond 
doubt  that  Cliff  Mortensen  withdrew  from  the 
Seattle  National  Bank  of  Commerce,  a  sum  in  ex- 
cess of  $320,000.00,  which  were  funds  of  Fairview 
Development,  Inc.,  and  deposited  said  funds  in  the 
account  of  Nelse  Mortensen-Alaska,  Inc 

Exhibit  "A,"  clearly  indicates  the  funds  ex- 
pended by  affiant  in  doing  work  that  should  have 
been  done  by  plaintiffs  and  meeting  other  obliga- 
tions of  the  contractor. 
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Defendants'  Cross-Complaint,  lodged  in  this  case, 
to  which  reference  is  hereby  made,  sets  out  in  detail 
all  matters  in  which  the  plaintiffs  were  derelict  in 
their  duty  in  the  construction  of  the  apartments. 
Dereliction  of  duty  is  a  term  much  too  mild;  in 
fact,  the  actions  of  the  defendants  have  resulted  in 
investigators  for  the  Senate  Investigating  Com- 
mittee to  make  lengthy  study  of  the  plaintiffs'  non- 
performance of  the  contract  for  the  building  of 
Fairview  Manor,  and  the  recovery  of  funds  from 
the  lending  agency,  which  loan  was  guaranteed  by 
FHA,  an  instrumentality  of  the  United  States. 

Furthermore,  affiant  believes  that  he  should  be 
relieved  of  the  obligation  of  the  stipulation  entered 
into  by  all  the  parties  hereto,  and  the  judgment 
based  thereon,  for  the  reasons  set  forth  in  affiant's 
Motion  to  wit:  Mistake,  excusable  neglect,  surprise 
and  fraud  practiced  by  plaintiffs  and  by  conspiracy 
between  the  plaintiffs  and  W.  A.  Rushlight  and 
Everett  Nowell. 

Denial  of  defendants'  Motion  to  set  aside  and 
vacate  the  stipulation  hereunto  entered  into  by  the 
parties  and  the  judgment  based  thereon  would  de- 
prive the  defendant  of  his  day  in  Court,  and  would 
enable  the  plaintiffs  to  perpetrate  the  greatest 
swindle  in  the  history  of  Alaska. 

Affiant  makes  a  part  of  his  Motion  to  vacate  and 
set  aside  the  stipulation  and  judgment  based  thereon 
and  in  opposition  to  plaintiffs'  Motion  for  appoint- 
ment of  receiver  all  the  affidavits  heretofore  filed 
herein  by  this  affiant,  Tom  Cole,  Ruth  Cole,  Dr. 
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Ribar,  Allene  Hendricks,  and  defendants'  Amended 
Answer  and  Cross-Complaint  lodged  herein. 

/s/  CASH  COLE. 

Subscribed  and  Sworn  to  before  me  this  2nd  day 
of  April,  1954. 

[Seal]  /s/  WARREN  A.  TAYLOR, 

Notary  Public  in  and  for 
Alaska. 
My  commission  expires  8-11-55. 


EXHIBIT  A 

(Copy) 

Fairview  Development,  Inc.,  Charged  to  Nelse  Mortensen-Alaska 
Company  for  Expenditures  by  Fairview  Development  for 
Costs  of  Construction  and  Other  Items  Payable  by  the  Con- 
tractor 

Item 

No.  Description  Amount 

1.  4 — iy2  h.p.  water  pumps  installed,  substituting 

for  2—15  h.p.  water  pumps $  3,146.26 

2.  Fire  Extinguishers  (in  plans)  1,461.24 

3.  Fire  hose  racks  (in  plans)  1,565.49 

4.  Fire  hose  (in  plans)  571.40 

5.  Fire  rope  (in  plans)  108.67 

6.  Silent  check  valves  (in  plans)  300.00 

7.  Hot  water  controls  (in  plans)  243.64 

8.  32  meters  for  laundry  (in  plans)  1,032.05 

9.  Laundry    room    changes    in    specifications     (in 

plans)  1,048.10 

10.  Storm  windows  and  ventilating  water  pipes  in 
garages  furnish  heat  from  halls  to  keep  from 
freezing  3,500.00 

11.  Louvres  installed  to  keep  ice  from  forming  on 

roof  (in  plans)  5,000.00 
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12.  Apartment  door  numerals  (in  plans)  137.03 

13.  Interest   on   mortgage:   Payable   by   contractor 

Due  1-1-52 $9,075.26 

30  days  delinquent  interest  30.25 

Due  2-1-52 9,194.76 


18,300.27 

14.  Real  estate  taxes,  levied  8-1-51 — payable  by  con- 
tractor     31,612.00 

15.  Removal  of  ice  caused  by  failure  of  contractor  to 
install  ventilators  in  attics — 4  men  for  5  months 

@  $500.00  per  month  per  man 10,000.00 

16.  Services  of  firemen  on  unfinished  building 560.00 

17.  Rent  of  apartment  for  Frank  Henderson  for  11 
months  (up  to  and  including  August,  1952)  2,226.00 

18.  Rent  of  garage  for   Frank  Henderson  for  11 
months  200.00 

19.  Cost  of  installation  of  second  well,  based  on  bid 

(in  plans)  15,000.00 

20.  Cost  of  connection  hook-up  on  fire  hose,  hanging 

fire  extinguishers  and  installing  fire  ropes 3,600.00 


Total $101,612.15 

21.  Covering  exposed  heating  pipes  in  hallways  (in 

plans)  2,000.00 

22.  Extending  smokestacks,  material  and  labor 5,000.00 

23.  Other   labor   and  expenses  connected   with  in- 
stallations and  improvements 35,616.00 


Orand  total  $142,228.15 
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EXHIBIT  B 

(Copy) 

Pritchard  &  Lof quist 

Certified  Public  Accountants 

1711  Exchange  Building 

Seattle  4,  Washington 

June  3,  1952. 
Mr.  Cash  Cole, 

c/o  Fairview  Development,  Inc., 
Box  647, 
Fairbanks,  Alaska. 

Dear  Cash: 

In  checking  the  records  of  Nelse  Mortensen 
Alaska  Co.,  for  the  current  year  to  date,  we  noted 
that  the  funds  of  Fairview  Development  Co.,  which 
had  been  retained  by  the  National  Bank  of  Com- 
merce, being  the  retained  percentage  of  the  con- 
struction funds  and  the  unused  balance  of  the 
mortgage  interest  funds,  which  funds  totaled  $311,- 
687.68,  appear  on  the  books  of  Nelse  Mortensen 
Alaska  Co.,  as  having  been  paid  to  them  on  April 
29,  1952.  Their  books  further  show  that  on  May 
7,  1952,  they  received  from  the  National  Bank  of 
Commerce,  the  balance  of  funds  in  escrow  for  work- 
ing capital  in  the  amount  of  $10,125.49. 

In  attempting  to  get  a  verification  of  these 
amounts  paid,  such  as  to  whom  the  checks  were 
issued,  we  were  advised  that  the  payment  of  $311,- 
687.68  was  released  on  May  1,  by  cashier's  check 
and  that  the  sum  of  $10,125.49  was  released  on  May 
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7,  1952,  on  a  mortgage  loan  check  No.  6030  payable 
to  Fairview  Development,  Inc. 


Yours  very  truly, 

PRITCHARD  &  LOFQUIST, 
By  /s/  H.  F.  LOFQUIST. 


(Copy) 


EXHIBIT  C 

Seattle  Trust  and  Savings  Bank 

Second  Avenue  at  Columbia  Street 

Seattle  4,  Washington 

30  June,  1953. 
Fairview  Development,  Inc., 
Fairview  Manor, 
Building  #2,  Office, 
Fairbanks,  Alaska. 

Attn:    Mr.  Cash  Cole. 

Re:     ISC  Trust  T241-1— Fairview  Manor, 
Fairbanks,  Alaska, 
FHA  Project  #130-42013. 

Dear  Sirs: 

After  my  inspection  of  this  apartment  property, 
I  communicated  with  the  Institutional  Securities 
Corporation  of  New  York,  for  whom  we  service  the 
underlying  mortgage   and  we  now  have   their  in- 
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struction  to  report  to  you  in  detail  of  our  findings 
on  the  condition  of  the  buildings,  and  to  request  that 
you  prepare  for  us  a  schedule  for  repairs  so  that 
some  assurance  can  be  given  to  the  Institutional 
Securities  Corporation  that  the  necessary  work  is 
to  be  done  before  the  arrival  of  cold  weather. 

First,  I  want  to  compliment  you  on  the  work  that 
has  been  done  to  keep  the  property  operating  in  an 
efficient  manner.  Upon  receipt  of  the  figures  indi- 
cating the  amounts  of  money  that  have  been  spent, 
they  appeared  staggering  at  first  glance,  but  after 
my  examination  of  the  premises  and  familiarizing 
myself  with  the  problems  which  you  have  had  to 
face,  one  can  not  help  but  admire  the  management's 
approach  to  its  problems  and  its  will  and  determina- 
tion to  correct  the  deficiencies  that  have  developed, 
for  the  preservation  and  continued  operation  of  the 
project. 

You  must  realize  that  the  various  claims  and  in- 
terests of  the  individual  owners  of  the  stock  of  Fair- 
view  and  their  individual  problems,  are  of  no  con- 
cern to  the  mortgagee  or  to  us  as  servicing  agent  for 
them;  our  interest  at  this  point  is  purely  one  of 
preservation  of  the  security  of  the  mortgage. 

The  requirements  for  the  project,  as  a  whole,  are: 

1.  Correction  of  grade  of  sidewalks  to  bring 
them  above  the  level  of  the  moisture.  We  recommend 
that  all  sidewalks  be  covered  with  an  additional 
5%  to  6  inches,  up  to  the  level  of  the  present  first 
steps. 
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2.  A  program  for  interior  decoration  should  be 
begun,  and  until  some  better  yardstick  is  offered, 
we  think  the  figure  in  the  FHA  Project  Analysis 
estimated  at  $19,168.00  per  annum  would  be  an 
acceptable  figure.  If  interior  decorating  is  done  on 
a  program  basis,  repainting  the  interiors  and  trim 
as  necessary,  you  will  not  face  heavy  expenditures 
with  available  funds  lacking  at  some  future  date, 
and  your  occupancy  should  continue  to  be  main- 
tained at  a  high  level. 

3.  Landscaping  and  planting  has  not  been  satis- 
factorily complete,  and  this  must  be  done  in  order 
to  comply  with  the  building  program.  Unless  this 
is  done  to  implement  the  attractiveness  of  the  proj- 
ect, we  feel  that  competition  with  other  attractive 
rental  units  will  seriously  impair  the  occupancy  of 
your  apartments. 

We  call  to  your  attention  that  the  National  Bank 
of  Commerce,  here  in  Seattle,  holds  a  deposit  in 
escrow  of  $8,800.00  to  assure  the  completion  of 
landscaping  and  planting;  and  that  it  also  holds  in 
addition  the  sum  of  $1,080.00  for  completion  of 
curbs  and  driveways.  We  are  informed  that  the 
FHA  has  accepted  the  curbs  and  driveways  and 
therefore  assume  that  you  may  now  seek  the  re- 
lease of  those  funds;  however,  we  find  no  record  of 
their  acceptance  of  the  landscaping  and  planting  and 
so  we  assume  that  the  work  must  be  completed  in 
a  manner  satisfactory  to  the  FHA  and  that  you  may 
thereafter  seek  the  release  of  the  funds  held  for 
that  purpose  in  the  aforementioned  escrow. 
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Our  review  of  the  individual  buildings  indicates 
the  following  repairs  to  be  necessary,  in  addition  to 
the  above  specific  requirements  for  the  over-all 
project: 

Building  No.  1 

Exterior  paint  is  needed  on  the  west  end  of  Sec- 
tion "E";  on  the  west  end  of  Section  "B";  and  on 
the  south  side  of  Section  "H."  We  concluded  that 
these  items  are  urgent  for  the  preservation  of  the 
security. 

Building  No.  2 

Exterior  paint  is  needed  on  the  west  side  of  Sec- 
tion "H";  on  the  east  side  of  Section  "H";  and  the 
south  sides  of  Sections  A,  B,  D  &  E,  also  G  &  H; 
and  on  the  west  side  of  Section  "A." 

The  ridge  cover  has  apparently  been  damaged 
either  in  the  process  of  installing  vents  on  the 
building  or  in  ice  removeal,  and  this  should  be  im- 
mediately checked  and  straightened  or  replaced. 

Also  the  grade  of  the  driveway  should  be  changed 
from  the  rear  of  the  building  to  carry  the  water 
away  from  the  building  at  Section  "D,"  to  elimi- 
nate the  possibility  of  water  draining  into  the 
boiler  room. 

Building  No.  3 

Exterior  paint  is  badly  needed  on  the  west  end  of 
Section  "H";  on  the  south  side  of  Section  "H,"  and 
on  the  east  side  of  Section  "H."  Also  there  is  evi- 
dence of  some  necessary  roof  repair  on  this  building 
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and  it  is  recommended  that  aluminum  patches  be 
put  over  the  holes  created  by  ice  chopping.  It  is 
also  noted  that  the  change-over  on  the  3-way  valve 
was  to  have  been  completed  during  the  early  part 
of  June,  and  we  should  appreciate  your  confirma- 
tion that  this  work  has  been  satisfactorily  com- 
pleted. 

Building  No.  4 

Exterior  painting  is  urgently  needed  on  the  south 
and  west  sides  of  Section  "A" — on  the  south  side 
of  Section  "B,"  and  on  the  east  side  of  Section 
"H."  Also,  some  of  the  driveway  adjacent  to  this 
building  has  been  damaged  and  should  be  replaced. 
During  the  early  part  of  June  you  were  in  the 
process  of  completing  the  change-over  onto  the  3-way 
valve  in  this  building  also  and  we  shall  appreciate 
your  advice  whether  that  work  has  been  satisfac- 
torily completed. 

In  connection  with  the  roof  repairs  mentioned  as 
necessary  regarding  Building  #3,  it  may  be  found 
that  there  are  additional  holes  in  the  roof  structures 
on  parts  of  the  other  buildings,  although  we  were 
unable  to  find  them  without  the  proper  equipment, 
and  it  is  suggested  therefore  that  a  careful  survey 
of  all  the  roofs  be  made  by  a  competent  workman 
who  would  make  all  of  such  repairs  as  are  found 
necessary. 

We  shall  appreciate  your  immediate  acknowledg- 
ment of  this  letter,  and  a  detailed  report  in  the  very 
near  future  of  your  plan  for  the  maintenance  of 
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the  property  which  we  deem  so  necessary  in  order 
to  protect  the  security  of  the  mortgage  and  to  elim- 
inate waste  to  the  property. 

Yours  very  truly, 

/s/  J.  F.  CAMPBELL, 

Vice  President  and  Manager 
Mortgage  Loan  Department. 
JF  Campbell  :awe 

Via  airmail 

cc:  Mr.  C.  A.  Carroll, 
FHA  Terr.  Director, 
Juneau,  Alaska. 
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EXHIBIT  D 

Average 

Monthly 

1953  Income         Expenses         Expense 

otal  estimated  income  from  all  avail- 
able sources  $506,413.44 

acancies $  52,318.75 

;>tal  operating  expenses  including  in- 
terest ($10,023.00)  342,943.02    $  28,578.58 

ayment  on  mortgage 141,869.75 


$506,413.44  $537,131.51 

Loss    $  30,718.07 

1954                                             Jan.  Feb.  Mar. 

)tal  estimated  income  from  all  avail- 
able sources  $  43,077.40  $  43,119.92  $  42,973.87 

icancies 8,575.81  8,630.47  6,874.15 

)tal  operating  expenses  including  in- 
terest ($10,023.00)  27,030.02  27,437.79  26,135.00 

lyment  on  mortgage 11,653.24  11,653.24  11,653.24 

Total  $  47,259.07  $  47,721.50  $  44,653.24 

Loss $    4,121.67  $    4,601.58  $     1,688.52 

Total  loss $  10,411.77 

iken  from  the  books  of  Fairview  Development,  Inc.,  as  of  March  31,  1954. 

/s/  ALLENE  HENDRICKS. 
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EXHIBIT  E 


(Copy) 


Kenneth  D.  Gillanders 
Certified  Public  Accountant 


March  22,  1954 
Telephone  3033, 
516  Second  Avenue, 
P.  O.  Box  1210, 
Fairbanks,  Alaska. 

Mr.  Cash  Cole,  President, 
Fairview  Development,  Inc., 
Bldg.  2,  Apt  A-2,  Fairview  Manor, 
Fairbanks,  Alaska. 

Dear  Mr.  Cole: 

In  accordance  with  your  request  to  assist  your 
bookkeeper  with  the  closing  of  your  accounts  and 
records  for  the  year  ended  December  31,  1953,  the 
following  report  is  herewith"  presented. 

Scope  of  Work  Done 

Upon  inspection  of  the  records  it  was  immediately 
recognized  that  more  than  the  normal  assistance 
with  closing  work  would  be  necessary  in  order  for 
the  accounts  and  records  to  in  any  way  reflect  the 
actual  status  of  the  project  at  December  31,  1953. 
At  this  time  a  further  conference  was  held  with 
you  pointing  out  the  following  major  discrepancies, 
and  incomplete  factors: 

1.  There  were  no  prior  year  Certified  Audit  ReT 
ports  on  file. 
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2.  Prior  auditors'  adjustments  in  1952  affecting 

1951,  and  1953  adjustments  affecting  both  1951  and 

1952,  had  not  been  adjusted  retroactively  that  is, 
there  was  no  evidence  that  1951  and  1952  Federal 
and  Territorial  Income  Tax  Returns  had  been 
amended  to  show  these  major  adjustments. 

3.  Depreciation  on  apartment  buildings  had  been 
taken  on  the  1951  returns  at  the  rate  of  5%  on  de- 
clining balance,  and  on  the  1952  returns  at  the 
straightline  rate  of  3%.  There  was  no  evidence  that 
an  application  had  been  made  to  the  Director  of 
Internal  Revenue  for  permission  to  change  deprecia- 
tion methods. 

4.  A   prior   auditors'   report   dated   October   2, 

1953,  listed  a  detailed  schedule  of  "  Reclassification 
of  Janitors'  and  Cleaning  payrolls"  covering  the 
period  August  1,  1951,  to  August  31,  1953,  showing 
that  substantial  amounts  should  have  been  capital- 
ized. Also  was  included  a  schedule  analyzing  the 
account  " Repairs,  Material"  which  indicated  that 
the  "greater  portion  of  this  material  went  into  new 
assets  that  should  have  been  capitalized  or  been 
charged  back  to  the  general  contractor."  Neither  of 
these  adjustments  had  been  entered  in  the  books. 

5.  Test  checking  into  support  for  some  of  the 
above-listed  items  disclosed  many  invoices  could 
not  be  found,  and  hence  it  would  be  impossible  to 
make  a  detailed  Certified  Audit  Report. 

6.  The  only  capital  stock  recorded  in  the  general 
ledger  is  $100.00  preferred  stock.  I  am  informed 
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there  were  also  initially  issued  3  shares  of  common 
stock,  and  later  on  an  additional  900  shares. 

After  discussion  of  the  above  factors  you  author- 
ized me  to  make  major  adjustments  as  between 
years,  to  record  prior  auditors'  findings  not  previ- 
ously entered  in  the  records,  and  to  prepare  amended 
Federal  and  Territorial  Income  Tax  Returns  for 
1951  and  1952  as  well  as  prepare  1953  returns. 

Accordingly,  I  have  made,  in  addition  to  many 
small  adjustments,  the  following  major  adjust- 
ments : 

A.  Adjusted  from  1952  to  1951  a  prior  auditor's 
adjustment  No.  1  made  April  30,  1952,  "effective  in 
1951,"  recorded  by  Journal  Entry  "  J21A,"  charg- 
ing $75,305.00  to  "Payable  Nelse  Mortensen  Alaska, 
Inc.,"  and  crediting  building  costs  to  reduce  re- 
corded costs  down  to  contract  price  of  $3,080,000.00. 

B.  Adjusted  from  1953  to  1951  a  prior  auditor's 
adjustment  made  as  of  August  31,  1953,  charging 
$31,612.00  to  "Payable  Nelse  Mortensen  Alaska, 
Inc.,"  and  crediting  "Surplus"  for  "property 
taxes  for  1951  during  Construction."  Also  entered 
from  same  auditor's  adjustments  of  August  31, 
1953,  the  following,  all  of  which  were  charged  by 
the  auditor  to  Nelse  Mortensen  Alaska,  Inc. : 

Transferred  to  1951: 

Interest  on  mortgage $9,075.26 

Insurance  on  mortgage 5,775.00 
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Transferred  to  1952: 

Interest  on  mortgage $9,225.01 

Insurance  on  mortgage 1,925.00 

Real  and  personal  property  taxes 3,616.67 

All  of  these  adjustments  had  been  credited  to 
1953  expense  accounts,  although  applicable  to  years 
shown  above. 

C.  Recorded  prior  auditor's  adjustments  con- 
tained in  schedules  mentioned  under  Item  4  above. 

D.  Segregated  "Power  Plant"  and  " Mainte- 
nance Shop"  from  other  asset  and  expense  accounts 
to  more  clearly  show  the  nature  of  the  assets. 

E.  Adjusted  Depreciation  for  1952  and  1953 
back  to  5%  same  as  1951. 

F.  Assisted  your  bookkeeper  make  other  ad- 
justing and  closing  entries  for  1953.  She  is  now  in 
a  position  to  proceed  with  entering  1954  business, 
and  it  is  felt  she  is  qualified  to  enter  it  correctly  so 
there  will  be  no  need  for  such  major  adjustments  in 
the  future  as  have  been  necessary  this  time. 

It  will  be  noted  that  no  new  adjustments  have 
been  made  to  the  Nelse  Mortensen- Alaska,  Inc., 
account,  nor  has  any  common  stock  been  set  up,  as 
it  is  understood  these,  among  other  things,  are  sub- 
ject to  a  current  lawsuit.  Hence  these  items  will  be 
adjusted  as  required  after  sucH  suit  is  settled. 

In  view  of  the  above  situation,  no  statements  are 
being  submitted  at  this  time  and  an  extension  has 
been  obtained  for  filing  your  Federal  and  Territorial 
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Income  Tax  Returns,  as  it  is  deemed  advisable  to 
defer  such  items  rather  than  to  issue  them  when 
known  to  have  such  major  items  in  dispute.  Also, 
to  issue  a  Corporation  Balance  Sheet  without  show- 
ing any  ownership,  that  is,  common  stock,  certainly 
would  seem  incomplete. 

Your  attention  is  again  called  to  the  fact  that  no 
certified  audit  of  your  records  has  been  made,  and, 
in  fact,  it  would  probably  be  impossible  to  do  so. 
However,  after  your  lawsuit  is  settled,  and  the 
items  in  dispute  are  determined,  it  will  be  possible 
to  make  the  necessary  adjustments  and  resulting 
statements  that  will  then  have  some  value. 

Very  truly  yours, 

/s/  KENNETH  D.  GILLANDERS. 
KDG  :mc 
cc:  mlk 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  April  3,  1954. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  Matter  having  come  on  duly  and  regularly 
for  hearing  on  the  motion  of  the  defendants,  Cash 
Cole  and  Bayview  Realty,  Inc.,  filed  in  the  above- 
entitled  cause  on  or  about  January  8,  1954,  pursu- 
ant to  Rule  60  of  the  Federal  Rules  of  Civil  Pro- 
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cedure,  to  set  aside  the  stipulation  of  the  parties 
filed  in  said  cause  on  October  9,  1953,  and  vacate  the 
final  judgment  entered  thereon  on  October  10,  1953, 
and  for  leave  to  file  a  cross-complaint  or  counter- 
claim lodged  with  this  court;  and  further  upon  the 
amended  motion  of  the  plaintiffs,  Fairview  Develop- 
ment, Inc.,  an  Alaska  Corporation,  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson,  individu- 
ally and  as  stockholders  of  Fairview  Development, 
Inc.,  and  for  and  on  behalf  of  all  other  stockholders 
of  Fairview  Development,  Inc.,  for  the  appointment 
of  a  receiver  to  take  over  the  management  and 
operation  of  Fairview  Manor  Apartments  and  all 
other  property  and  assets  and  income  of  said  plain- 
tiff corporation,  Fairview  Development,  Inc.,  which 
motion  was  filed  in  the  above  cause  on  March  19, 
1954;  and  further  upon  the  motion  filed  February 
13,  1954,  by  the  plaintiffs  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  for  the  entry 
of  an  order  directing  the  defendants  Cash  Cole  and 
Bayview  Realty,  Inc.,  to  show  cause  why  they  should 
not  be  held  in  contempt  of  court  for  failure  to 
comply  with  the  terms  of  said  final  judgment  en- 
tered October  10,  1953,  and  the  settlement  agree- 
ment evidenced  by  said  stipulation  filed  October  9, 
1953,  or  in  the  alternative  for  the  entry  of  an  order 
directing  said  Cash  Cole  and  Bayview  Realty,  Inc., 
to  assign  and  deliver  the  certificates  evidencing  the 
capital  stock  of  the  plaintiff  corporation  issued  in 
their  name,  or  names,  to  said  plaintiffs,  Nelse  Mor- 
tensen, Cliff  Mortensen  and  Frank  V.  Henderson; 
and  the  plaintiffs  in  the  above-entitled  cause  being 
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represented,  by  their  attorneys,  Joe  Diamond  and 
Earle  Zinn,  and  Collins  and  Clasby,  by  Walter 
Sczudlo,  and  the  defendants  being  represented  by 
their  attorneys,  Bell  &  Sanders  and  Warren  A. 
Taylor,  by  Warren  A.  Taylor,  at  said  hearing  and 
argument  on  said  motions;  and  the  court  having 
considered  the  settlement  agreement  embodied  in 
said  stipulation  filed  in  this  cause  on  October  9, 
1953,  and  the  final  judgment  and  decree  of  this 
court  approving  said  settlement  and  directing  its 
execution  entered  herein  on  October  10,  1953,  and 
the  various  proceedings  and  the  trial  had  in  this 
cause,  and  the  affidavits  filed  by  said  defendants 
Cash  Cole  and  Bayview  Realty,  Inc.,  in  support  of 
their  said  motion  above  mentioned  and  in  opposition 
to  plaintiffs'  motions,  and  the  various  affidavits  filed 
by  the  plaintiffs  in  opposition  to  said  motion  of  de- 
fendants and  in  support  of  their  motions  for  a  re- 
ceiver or  to  show  cause  hereinbefore  mentioned,  and 
all  the  pleadings  and  proceedings  heretofore  had 
herein,  and  having  heard  statements  of  counsel  and 
their  arguments  and  being  otherwise  fully  advised 
in  the  premises,  makes  the  following : 

Findings  of  Fact 

1.  This  was  in  the  nature  of  a  stockholders'  suit 
filed  by  the  plaintiff  corporation  and  owners  of  50 
per  cent  of  its  common  stock  to  secure  appointment 
of  a  receiver  and  an  accounting  from  the  defend- 
ants Cash  Cole,  Everett  Nowell  and  Bayview  Realty, 
Inc.,  and,  if  necessary,  to  wind  up  said  corporation 
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for  the  following  reasons,  among  others :  Existence  of 
an  impasse  in  the  conduct  of  its  corporate  affiairs  due 
to  deadlock  and  dissension  in  the  Board  of  Directors 
and  among  the  stockholders ;  dissension  and  discord 
as  to  who,  in  fact,  comprise  the  directorate ;  improper 
disposition  of  corporate  funds;  dissipation  of  cor- 
porate assets;  impairment  of  corporate  property; 
and  usurpation  of  control  and  possession  of  cor- 
porate assets,  income  and  profits  by  the  defendants, 
owners  of  the  other  50  per  cent  of  the  common  stock, 
and  exercise  by  them  of  corporate  powers  without 
the  authority  of  the  Board  of  Directors  and  the 
stockholders,  contrary  to  the  provisions  of  the  cor- 
porate charter,  bylaws  and  the  General  Laws  of 
the  Territory  of  Alaska. 

2.  The  principal  defendants,  Cash  Cole  (individ- 
ually and  as  an  officer  and  director  of  Bayview 
Realty,  Inc.,  and  Fairview  Development,  Inc,) ; 
Everett  Nowell  (individually  and  as  an  officer  and 
director  of  Bayview  Realty,  Inc.,  and  Fairview  De- 
velopment, Inc.)  ;  and  Bayview  Realty,  Inc.,  filed 
an  answer  in  the  nature  of  a  general  denial. 

3.  The  trial  commenced  on  October  5,  1953,  and 
continued  during  that  day,  including  the  taking  of 
the  testimony  of  Cash  Cole  on  direct  examination  as 
an  adverse  witness  for  the  plaintiffs.  That  evening 
he  purportedly  suffered  a  heart  attack,  and  the  trial 
was  continued  from  day  to  day  until  the  entry  of 
the  final  judgment,  except  for  the  taking  of  the  testi- 
mony of  Arnoldine   Scott.   Negotiations  were  im- 
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mediately  undertaken  for  the  purpose  of  settling 
the  various  claims  of  the  parties  involved  in  this 
case,  other  pending  litigation  between  them,  and 
the  case  filed  by  A.  G.  Rushlight  &  Co.,  No.  7163,  to 
foreclose  its  mechanic's  lien  against  Fairview 
Manor. 

4.  On  October  8,  1953,  Robert  E.  Sheldon  was 
appointed  as  receiver  in  this  cause  for  the  Fairview 
Manor  and  all  the  assets  of  the  corporate  plaintiff, 
in  view  of  the  lack  of  any  settlement  on  that  date, 
the  probable  indefinite  continuance  of  the  trial,  and 
the  purported  illness  of  Cash  Cole. 

5.  A  written  stipulation  settling  all  claims  of  the 
parties  in  this  case  was  executed  by  them  October 
9,  1953,  providing,  among  other  things:  (a)  For  sale 
of  the  common  stock  owned  by  the  Mortensens  and 
Henderson  to  Cash  Cole;  (b)  release  of  all  claims 
against  Cash  Cole  and  Fairview  Development,  Inc., 
by  the  Mortensen  group  in  consideration  of  the  pay- 
ment of  $89,000.00  by  Fairview  Development,  Inc., 
payable  $6,800.00  at  the  time  of  execution,  $3,- 
200.00  on  December  31,  1953,  and  thereafter  $5,- 
000.00  quarter  annually;  (c)  security  for  perform- 
ance by  said  Fairview  Development,  Inc.,  of  said 
agreement  to  pay  by  deposit  in  escrow  of  all  of  the 
common  stock  then  owned  or  acquired  through  the 
settlement  by  Cash  Cole,  Everett  Nowell,  and  Bay- 
view  Realty,  Inc.,  such  stock  in  the  event  of  default 
to  become  the  property  of  the  Mortensens  and  Hen- 
derson in  satisfaction  of  said  sum  of  $89,000.00; 
(d)  payment  by  the  Mortensen  group  to  Nowell  of 
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a  claim  of  $6,800.00,  and  dismissal  of  litigation  in- 
volving said  claim;  (e)  assumption  by  the  Mortensen 
group  of  responsibility  for  claims  of  mechanic 's  liens 
by  Pilip  &  Butt  Painting  Contractors,  Inc.,  and  C.  H. 
Keaton  involved  in  the  above-mentioned  case  No. 
7163;  (f)  release  to  the  Mortensen  group  of  ap- 
proximately $8,800.00  held  on  deposit  at  the  Na- 
tional Bank  of  Commerce  in  Seattle;  (g)  dismissal 
of  all  pending  litigation  with  prejudice;  (h)  resig- 
nation of  Mortensen  and  Henderson  as  officers  and 
directors;  (i)  agreement  for  no  change  in  the  cor- 
porate articles  of  the  plaintiff  corporation,  or  in- 
currence of  any  unusual  debts  until  payment  of 
said  sum  of  $89,000.00;  (j)  approval  of  the  stipu- 
lation by  court;  (k)  and  execution  of  such  other 
documents  as  might  be  subsequently  required  to  con- 
summate terms  of  said  settlement.  At  the  same  time 
a  separate  settlement  agreement  was  made  with  A. 
G.  Rushlight  &  Co.,  of  its  claim  in  case  No.  7163, 
and  filed  in  the  form  of  a  stipulation  providing 
payment  of  $125,000.00  by  the  Mortensen  group  to 
said  claimant.  A  final  judgment  approving  the  settle- 
ment filed  in  this  cause  was  entered  on  October  10, 
1953,  by  this  court  and  provided  for  discharge  of 
the  receiver  and  the  carrying  out  of  the  terms  and 
provisions  of  the  agreement  contained  in  said 
stipulation. 

6.  On  January  8, 1954,  the  defendants,  Cash  Cole 
and  Bay  view  Realty,  Inc.,  filed  a  motion  to  set 
aside  said  stipulation  and  vacate  said  judgment 
under  Rule  60  (b)   of  the  Federal  Rules  of  Civil 
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Procedure  upon  the  following  grounds:  (a)  Fraud; 
(b)  mental  incapacity  of  Cash  Cole  as  a  result  of 
heart  attack;  (c)  mistake,  inadvertence,  surprise, 
excusable  neglect;  (d)  conspiracy  to  defraud  by  the 
Mortensens,  Henderson,  Nowell,  and  W.  A.  Rush- 
light; (e)  stipulation  and  decree  is  unconscionable, 
impossible  of  performance  and  confiscatory;  (f)  no 
authority  by  boards  of  stockholders  to  execute  stipu- 
lation; (g)  separate  agreements  made  with  Nowell 
and  Rushlight  were  without  consideration;  and  (h) 
no  ratification  of  stipulation  by  Cash  Cole.  In  sup- 
port of  said  motion  various  affidavits  have  been  filed 
by  defendant  Cash  Cole,  and  by  Tom  Cole  and  Mrs. 
Ruth  Cole. 

7.  On  February  13,  1954,  the  Mortensens  moved 
for  the  entry  of  an  order  directing  the  defendants 
Cash  Cole  and  Bay  view  Realty,  Inc.,  to  show  cause 
why  they  should  not  be  held  in  contempt  of  court 
for  failure  to  comply  with  the  terms  of  the  final  de- 
cree entered  October  10,  1953,  and  the  settlement 
agreement  evidenced  by  the  stipulation  filed  October 
9,  1953,  and  for  failure  to  deliver  the  capital  stock 
of  plaintiff  corporation  as  provided  in  said  decree 
and  stipulation,  or  in  the  alternative  that  an  order  be 
entered  directing  them  to  assign  and  deliver  the  certi- 
ficates evidencing  said  stock  to  the  Mortensens  and 
Henderson.  An  amended  motion  was  likewise  filed 
March  19, 1954,  for  reinstatement  of  Robert  E,  Shel- 
don as  receiver  in  this  case  or  for  appointment  of 
some  other  disinterested  person  as  receiver  to  take 
over  the  management  of  Fairview  Manor  Apart- ' 
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ments  and  the  assets  of  the  plaintiff  corporation, 
until  said  defendants  have  complied  with  the  terms 
and  provisions  of  said  final  decree  and  stipulation. 
Affidavits  in  opposition  to  defendants'  motion  to  va- 
cate and  in  support  of  the  motions  to  show  cause  and 
for  appointment  of  receiver  have  been  filed  by  the 
plaintiffs  Cliff  Mortensen  and  Frank  V.  Henderson, 
and  by  Joe  Diamond,  Earle  Zinn,  Everett  Nowell, 
W.  A.  Rushlight,  and  Dr.  Joseph  M.  Ribar. 

8.  A  notice  of  default  and  demand  executed  by 
the  plaintiffs  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson,  dated  February  9,  1954,  and 
filed  herein  on  February  13,  1954,  was  served  on 
defendants,  showing  their  defaults  under  the  settle- 
ment agreement,  and  termination  of  ownership 
thereby  in  stock  pledged  as  security. 

9.  Negotiations  to  compromise  the  conflicting 
claims  of  the  parties  involved  in  this  cause,  as  well 
as  the  claim  of  A.  G.  Rushlight  &  Co.,  were  under- 
taken at  the  suggestion  of  Nicholas  Jaureguy,  at- 
torney for  Cash  Cole,  and  W.  A.  Rushlight,  immedi- 
ately after  the  trial  was  continued  on  October  6, 
1953.  The  negotiations  for  settlement  were  con- 
ducted by  Nicholas  Jaureguy,  as  attorney  for  Cash 
Cole  and  Bay  view  Realty,  Inc.;  John  Hedrick,  At- 
torney for  Everett  Nowell ;  W.  A.  Rushlight,  acting 
as  representative  for  A.  G.  Rushlight  &  Co.;  Joe 
Diamond,  Earle  Zinn  and  Walter  Sczudlo,  attorneys 
for  Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson,  and  Fairview  Development,  Inc.,  and 
other  plaintiffs.  The  following  attorneys  appeared 


236  Cash  Cole,  et  ah,  vs. 

of  record  for  the  defendants  at  the  time  of  the  trial 
and  negotiations :  Cake,  Jaureguy  &  Hardy  of  Port- 
land; Morrissey,  Hedrick,  Roberts  &  Dunham  of 
Seattle;  and  J.  Hellenthal  of  Anchorage.  These 
several  attorneys  represented  independent  of  each 
other  the  respective  conflicting  claims  of  the  parties 
to  this  cause  and  conducted  personally  the  negotia- 
tions. Nowell,  Mortensen  and  Henderson  personally 
participated  in  said  negotiations.  Cash  Cole  par- 
ticipated in  them  through  his  attorney,  Jaureguy, 
and  said  Rushlight,  and  the  various  compromise 
plans  were  submitted  from  time  to  time  to  him  per- 
sonally. 

Several  compromise  plans  were  considered,  con- 
taining the  basic  provisions  embodied  in  the  ulti- 
mate settlement  evidenced  by  the  stipulation,  filed 
in  this  cause  on  October  9,  1953.  Jaureguy,  Cash 
Cole,  and  Rushlight  gave  careful  consideration  to 
the  compromise  plan  for  the  purpose  of:  Purchas- 
ing the  interests  of  the  Mortensens  and  Henderson 
so  as  to  gain  control  of  Fairview  Development,  Inc., 
and  Fairview  Manor ;  settling  the  various  claims  of 
said  parties  against  each  other;  securing  the  dis- 
charge of  Robert  E.  Sheldon,  receiver  then  recently 
appointed  in  this  case;  securing  dismissal  of  other 
litigation  pending  between  these  parties;  avoiding 
further  trial  in  this  case ;  and  securing  payment  of 
the  claims  of  lien  of  A.  Gr.  Rushlight  &  Co.,  Pilip  & 
Butt  Painting  Contractors,  Inc.,  and  C.  H.  Keaton. 
The  interests  of  these  various  groups  in  this  case 
were  adverse  to  each  other,  and  each  group  person- 
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ally  or  through  its  attorneys,  conducted  the  negotia- 
tions independently  for  its  own  benefit,  without  mis- 
representation, or  opportunity  for  fraud,  or  attempt 
to  overreach  Cash  Cole  or  any  other  parties  involved 
for  its  own  advantage,  since  all  phases  of  said  ne- 
gotiation and  proposed  settlement  were  known  to 
each  of  said  groups,  and  to  Cash  Cole,  his  son  (Tom 
Cole),  his  wife,  and  Jaureguy,  his  attorney,  who 
had  full  possession  of  all  the  facts  and  all  of  the 
corporate  books  of  Fairview  Development,  Inc.,  dur- 
ing this  entire  period. 

10.  The  several  compromise  plans  considered 
during  the  negotiations  were  reciprocal  in  nature 
in  that  the  Mortensens  and  Henderson  were  willing 
"to  buy  or  sell"  on  the  same  terms  and  conditions, 
that  is,  to  buy  out  the  interests  of  the  principal  de- 
fendants in  the  plaintiff  corporation  and  settle  all 
conflicting  claims,  or  to  sell  their  interests  in  the 
plaintiff  corporation  to  the  principal  defendants  and 
to  settle  all  conflicting  claims.  The  final  compromise 
evidenced  by  the  stipulation  filed  October  9,  1953,  in 
this  case,  was  a  similar  "to  buy  or  sell"  offer,  which 
Cash  Cole  elected  to  accept  as  a  buyer. 

11.  Cash  Cole  contends  that  his  wife  and  Tom 
Cole  were  uninformed  of  the  matters  discussed  and 
the  final  stipulation.  In  his  later  affidavit  he  points 
out  discussions  between  Tom  Cole  and  W.  A.  Rush- 
light in  which  familiarity  with  the  terms  of  the 
stipulation  are  shown  by  the  former.  Tom  Cole 
denied  participation  in  the  negotiations,  but  ad- 
mitted that  he  talked  to  W.  A.  Rushlight  and  to 
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Jaureguy,  attorney  for  Cole,  about  the  final  settle- 
ment agreement.  He  does  not  deny  in  his  affidavits 
lack  of  knowledge  as  to  the  terms  and  conditions  of 
the  final  settlement  represented  in  the  stipulation. 
Ruth  Cole  denies  participation  in  the  negotiations, 
but  does  not  deny  knowledge  of  the  final  settlement 
terms,  but  rather  indicates  that  she  did  possess  such 
knowledge.  Plaintiffs'  affidavits  do  not  contain  any 
such  conflicting  representations,  but  unequivocally 
state  that  both  Mrs.  Cole  and  Tom  Cole,  as  well 
as  their  attorney  Jaureguy  and  W.  A.  Rushlight, 
had  full  knowledge  of  all  of  the  negotiations  and 
especially  the  terms  and  conditions  of  the  final  com- 
promise plan  embodied  in  the  stipulation,  which 
they  now  seek  to  set  aside. 

12.  Dr.  Joseph  M.  Ribar  attended  Cash  Cole  fol- 
lowing his  purported  heart  attack  at  the  end  of  the 
first  day  of  the  trial.  The  doctor  merely  stated  that 
at  no  time  within  one  week  after  said  attack  was 
Cash  Cole  in  a  proper  physical  or  mental  condition 
to  transact  business  matters,  and  admitted  that  he 
was  unable  to  state  as  to  whether  Cole  was  mentally 
competent  to  transact  any  business  matters  after 
the  expiration  of  72  hours  following  his  attack,  that 
is,  after  October  7,  1954,  since  the  patient  was  not 
examined  to  determine  his  mental  competency. 
Rushlight  states  in  his  affidavit  that  Cash  Cole  was 
fully  aware  of  what  was  going  on  and  understood 
each  and  every  matter  contained  in  the  stipulation 
and  all  ancillary  matters.   He  further  states  that  he 
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was  advised  of  the  progress  of  the  negotiation  and 
terms  of  the  compromise  plan  not  only  by  himself 
but  likewise  by  his  attorney  Jaureguy. 

The  affidavits  submitted  on  behalf  of  defendants 
Cash  Cole  and  Bayview  Realty,  Inc.,  to  vacate  the 
decree  contained  conflicting  statements  with  respect 
to  his  comprehension  and  capacity.  Cash  Cole,  in 
his  affidavit,  states  that  he  did  not  ascertain  the  in- 
tent and  import  of  said  stipulation  until  about  one 
month  after  the  execution  thereof.  Tom  Cole  in  his 
affidavit  states,  on  the  other  hand,  that  it  was  "sev- 
eral   days    after   the   agreements    and    notes   were 
signed"  before  Cash  Cole  ascertained  the  nature 
thereof.  Ruth  Cole  in  her  affidavit  states  that  Rush- 
light discussed  with  Cash  Cole  for  several  days  the 
settlement  negotiations,  but  at  page  2  thereof  states 
that  it  was  "several  weeks"  after  the  stipulation 
was  signed  before  he  knew  what  it  contained.  Cash 
Cole  swears  in  his  affidavit  that  he  was  unable  to 
read  the  stipulation  for  a  period  of  one  month  after 
he  signed  it,  because  of  the  drugs  administered  to 
him.  Dr.  Ribar,  however,  states  that  the  effect  of  said 
drugs  was  limited  to  approximately  72  hours  after 
their  adminstration,  and  that  such  effect  would  not 
continue  for  one  month.  Tom  Cole  in  his  affidavit 
admits  that  Cole  could  read  after  a  week. 

13.  In  support  of  the  motion  seeking  to  vacate 
the  final  judgment  on  the  ground  of  fraud  and 
conspiracy,  the  principal  defendants  could  show  no 
ultimate  facts,  but  only  a  few  scattered  conclusions 
of  fact  and  suppositions  as  follows :  That  plaintiffs 
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"  acting  in  concert  with  one  W.  A.  Kushlight"  in- 
duced him  to  sign  the  stipulation,  when  he  did  not 
know  the  contents  thereof ;  that  Cash  Cole  relied  on 
a  false  and  fraudulent  statement  as  to  the  contents 
of  said  stipulation  made  by  "A.  G.  Rushlight  Co."; 
that  he  "believes"  that  the  Mortensens  and  Hen- 
derson, Rushlight,  and  Nowell  conspired  to  secure 
his  stock  in  the  plaintiff  corporation,  knowing  that 
he  could  not  make  the  payments  provided  in  the 
stipulation,  demand  note  and  agreement  (apparently 
the  demand  note  was  the  one  to  Rushlight  and  the 
agreement  was  the  one  with  Nowell,  neither  of  which 
had  any  place  in  the  stipulation  involved  in  this 
cause) ;  that  Mortensen,  Henderson  and  Nowell,  act- 
ing- in  concert  with  Rushlight  began  negotiations 
with  Cash  Cole  to  sell  their  stock  to  Cole;  that  it 
was  evident  to  Cash  Cole  that  the  "plaintiffs  had 
concocted  a  scheme"  to  secure  not  only  the  profits 
from  contracts  of  construction,  but  also  over  $1,- 
000,000.00  by  failing  to  do  the  work,  etc. ;  and  that 
reading  of  Nowell 's  letter  of  May  24,  1951,  criticiz- 
ing actions  of  Cash  Cole,  made  it  clear  to  Cash  Cole 
that  Nowell's  responsibilities  as  a  director  in  Bay- 
view  Realty,  Inc.,  and  Fairview  Development,  Inc., 
were  secondary  to  his  personal  affairs. 

The  other  parties  to  the  negotiations  deny  any 
such  conspiracy,  fraud  or  other  charges  and  in  their 
affidavits  set  up  the  ultimate  facts  leading  up  to  the 
settlement  and  said  stipulation  as  hereinabove  in- 
dicated. At  all  times  the  Mortensens  and  Hender- 
son were  willing  to  buy  the  interests  of  the  principal 
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defendants  and  settle  all  claims  on  the  same  terms 
and  conditions  as  those  contained  in  the  final  settle- 
ment agreement  contained  in  the  stipulation. 

14.  Cash  Cole  admits  that  the  reason  for  failure 
to  perform  the  settlement  agreement  and  make  the 
payments  required  thereunder  was  due  to  the  55 
or  more  vacancies  since  November,  1953.  Apparently 
this  is  the  only  reason  for  the  statement  in  the 
motion  to  vacate  the  judgment  and  in  the  prior  affi- 
davit of  Cash  Cole  that  said  settlement  agreement 
was  impossible  to  fulfill,  and  so  was  confiscatory  or 
in  the  nature  of  a  forfeiture  of  his  interests.  In 
the  affidavit  filed  by  Tom  Cole  the  alleged  impossi- 
bility of  performance  of  the  stipulation  involved  in 
this  cause  is  tied  in  with  the  separate  agreements 
made  with  Cash  Cole,  Nowell  and  Eushlight  which 
were  not  involved  in  said  stipulation  and  were  not 
a  part  thereof. 

15.  Cash  Cole  accepted  the  benefits  of  the  per- 
formance of  the  terms  and  conditions  of  the  settle- 
ment agreement  by  the  Mortensens  and  Henderson 
resulting  in  the  dismissal  of  various  litigation  here- 
inafter mentioned,  payment  by  them  of  $125,000.00 
to  A.  G.  Rushlight  &  Co.,  in  case  No.  7163,  settle- 
ment and  payment  in  the  same  cause  of  the  claim 
of  Pilip  &  Butt  Contractors,  Inc.,  and  release  and 
settlement  of  other  conflicting  claims.  No  restitu- 
tion has  been  offered  by  Cash  Cole  and  Bayview 
Realty,  Inc.,  or  others  in  their  behalf,  to  place  the 
parties  in  the  same  position  as  they  were  at  the 
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time  of  the  filing  of  said  stipulation  on  October  9, 
1953. 

16.  The  following  claims  of  mechanic's  and  ma- 
terialman's liens  had  been  filed,  and  foreclosure 
thereof  was  sought  in  case  No.  7163,  filed  against 
Fairview  Development,  Inc.,  Nelse  Mortensen- 
Alaska,  Inc.,  and  others,  by  A.  G.  Rushlight  and  Co. 

(a)  A.  G.  Rushlight  and  Co.,  Inc. — Claim,  $344,- 
973.30;  attorneys'  fees,  $35,000.00;  and  costs. 

(b)  Pilip  &  Butt  Painting  Contractors,  Inc. — 
Claim,  $77,681.62,  and  interest  accrued  thereon;  at- 
torneys' fees,  $5,000.00;  and  costs. 

(c)  C.  H.  Keaton,  d/b/a  Keaton  Paint  Co. — 
Claim,  $17,349.44,  and  interest  accrued  thereon; 
attorneys'  fees,  $2,000.00;  and  costs. 

W.  A.  Rushlight  would  enter  into  no  settlement 
of  said  Rushlight  lien  unless  a  settlement  was  like- 
wise made  with  Cash  Cole  on  terms  and  conditions 
acceptable  to  said  Cash  Cole.  The  stipulation  filed 
in  the  subject  case  provided  for  assumption  by  the 
Mortensens  and  Henderson  of  said  liens.  Simul- 
taneously with  the  filing  of  said  stipulation,  a  stipu- 
lation was  likewise  filed  in  case  No.  7163  by  the 
Rushlight  Company  and  Mortensens  and  Henderson 
agreeing  to  the  payment  of  $125,000.00  in  settlement 
of  the  Rushlight  lien.  Payment  was  thereafter  made 
and  an  order  was  entered  on  November  20,  1953, 
dismissing  the  amended  complaint  of  the  Rushlight 
Company.  On  February  16,  1954,  a  stipulation  was 
filed  wherein  Pilip  &  Butt  Painting  Contractors,  Inc., 
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certified  to  the  settlement  and  payment  of  its  claim 
and  an  order  was  entered  on  that  date  dismissing 
the  cross-complaint  of  said  claimant  in  said  case. 

17.  At  the  time  of  the  trial,  settlement  and  final 
decree  in  this  case  the  following  additional  litiga- 
tion was  pending  and  subsequently  settled  by  rea- 
son of  said  stipulation  and  performance  thereof  by 
the  Mortensens  and  Henderson: 

(a)  A.  G-.  Rushlight  and  Co.,  a  corporation,  vs. 
Nelse  Mortensen-Alaska,  Inc.,  a  corporation,  Fair- 
view  Development,  Inc.,  et  al.,  No.  7163,  foreclosure 
proceedings  above  mentioned. 

(b)  Nelse  Mortensen-Alaska,  Inc.,  a  corporation, 
et  al.,  vs.  A.  G.  Rushlight  and  Co.,  a  corporation, 
No.  3105,  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division. 

(c)  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  co-partners,  d/b/a  Nelse  Mortensen- 
Alaska  Co.,  et  al.,  vs.  Pilip  &  Butt,  Inc.,  a  corpora- 
tion, et  al.,  No.  44280,  in  the  Superior  Court  of  the 
State  of  Washington  for  King  County. 

(d)  Fairview  Development,  Inc.,  a  corporation, 
vs.  Nelse  Mortensen-Alaska,  Inc.,  No.  3532,  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  for 
damages  in  the  sum  of  $699,912.27,  sought  against 
the  Mortensen  Construction  Company  based  upon 
exaggerated  and  groundless  claims. 
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18.  The  settlement  agreement  contained  in  the 
stipulation  (par.  2,  9)  provided  that  all  of  the 
capital  stock  of  Fairview  Development,  Inc.  (except 
the  100  shares  of  preferred  stock),  consisting  of 
450  shares  purchased  by  said  Cash  Cole,  Nowell 
and/or  Bayview  Realty,  Inc.,  from  the  Mortensens 
and  Henderson  under  said  agreement,  and  the  450 
shares  of  stock  owned  by  Bayview  Realty,  Inc., 
would  be  placed  in  escrow,  as  security  for  the  pay- 
ment of  the  sum  of  $89,000.00  to  the  Mortensens  and 
Henderson  undertaken  by  Fairview  Development, 
Inc.  It  was  understood  under  said  settlement  agree- 
ment that  all  of  said  voting  stock  would  remain  in 
escrow  so  that  in  the  event  of  any  default  the 
Mortensens  and  Henderson  would  be  entitled  to  all 
of  said  stock  as  their  own  property,  except  said  100 
shares  of  preferred  stock.  Cash  Cole,  Nowell  and 
Bayview  Realty,  Inc.,  failed  to  deliver  said  stock  in 
escrow  for  the  purpose  of  said  security. 

19.  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson  have  fully  performed  all  the  terms 
and  conditions  of  the  settlement  agreement,  includ- 
ing: (a)  Payment  of  $125,000.00  to  A.  G.  Rushlight 
&  Co.,  in  settlement  of  its  claim  in  case  No.  7163; 
(b)  dismissal  on  November  20,  1953,  of  the  Rush- 
light amended  complaint;  (c)  settlement  of  the 
claim  of  Pilip  &  Butt  Painting  Contractors,  Inc., 
and  payment  thereof;  (d)  making  provision  for 
defending  against  the  claim  of  C.  H.  Keaton  with- 
out cost  to  Fairview  Development,  Inc.;  (e)  secur- 
ing dismissal  of  other  suits  pending  in  the  State 


Fairview  Dev eloquent,  Inc.,  et  al.  245 

of  Washington  hereinabove  mentioned ;  and  (f )  pay- 
ment to  Nowell  of  $6,V800.00  under  stipulation 
(par.  3). 

20.  Bayview  Realty,  Inc.,  Cash  Cole  and  Nowell 
have  defaulted  under  the  stipulation  and  settlement 
agreement  in  the  performance  of  the  terms  and 
conditions  thereof,  including:  (a)  failure  to  deposit 
all  the  capital  stock  of  Fairview  Development,  Inc. 
(except  100  shares  of  preferred  stock),  aggregating 
900  shares  theretofore  owned  by  said  defendants  or 
one  or  more  of  them,  or  acquired  under  the  terms 
of  the  settlement  agreement,  as  security  for  the  pay- 
ment of  the  obligation  of  $89,000.00  undertaken  by 
Fairview  Development,  Inc.;  (b)  failure  to  pay 
$6,800.00  at  time  of  execution  of  settlement  agree- 
ment and  stipulation;  (c)  failure  to  pay  $3,200.00 
on  or  before  December  31,  1953;  (d)  refusal  to  per- 
mit Fairview  Development,  Inc.,  to  pay  said  sum 
of  $89,000.00,  the  maturity  of  which  was  accelerated 
by  Notice  of  Default  and  Demand,  dated  February 
9,  1954,  filed  in  the  above  cause  February  13,  1954. 

21.  The  various  affidavits  of  the  parties  contain 
references  or  statements  in  connection  with  the  mo- 
tion of  said  defendants  to  set  aside  said  stipulation 
and  vacate  said  final  judgment  with  respect  to  the 
income  of  Fairview  Manor  Apartments,  the  plain- 
tiffs' knowledge  concerning  the  financial  condition 
of  Fairview  Manor  Apartments,  the  separate  ne- 
gotiations and  settlement  made  between  the  defend- 
ants Cash  Cole  and  Everett  Nowell,  the  execution 
by  Cash  Cole  of  a  note  in  apparently  the  sum  of 
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$25,000.00  to  Rushlight,  and  business  transactions 
between  the  defendants  Cash  Cole  and  Everett 
Nowell.  These  references  are  to  matters  which  are 
not  relevant  to  the  issues  raised  by  said  motions. 

22.  The  defendants  Cash  Cole  and  Bayview 
Realty,  Inc.,  have  reiterated  claims  upon  which  the 
suit  hereinabove  mentioned  bearing  No.  3532  filed 
in  the  District  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  was 
based.  The  suit  was  dismissed  with  prejudice  and 
upon  stipulation  of  parties  thereto.  Said  suit  sought 
damages  for  $699,912.27.  It  was  based  on  excessive 
and  unreasonable  claims  involving  purported  defects 
in  construction  which  actually  resulted  from  defec- 
tive plans  and  specifications  prepared  by  an  archi- 
tect selected  by  Cole,  and  from  changes  connected 
with  the  progress  of  construction,  which  were  re- 
quired and  authorized  by  the  plaintiff  corporation. 
The  total  amount  actually  in  dispute  did  not  exceed 
the  maximum  sum  of  $20,000.00.  The  cross-com- 
plaint lodged  with  this  court  by  said  defendants 
covers  substantially  the  same  claims  which  said 
defendants  contend  were  shortages  under  the  con- 
struction contract  performed  by  the  Mortensen  com- 
pany. All  of  these  claims  and  counter-claims  were 
the  subject  of  the  settlement  involved  in  this  case 
and  were  mutually  released  by  the  parties  hereto. 
They  were  also  all  involved  in  said  case  No.  3532, 
and  by  stipulation  said  case  was  dismissed  October 
28,  1953,  with  prejudice.  (A  certified  copy  of  the 
complaint  in  said  case  and  said  stipulation  and  order ' 
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were  filed  with  this  court  at  the  time  of  the  oral 
argument  on  April  3,  1954.) 

23.     The  purpose  of  this  suit  filed  by  the  plain- 
tiffs was  to  resolve  the  deadlock  in  the  conduct  and 
the  affairs  of  the  plaintiff  corporation,  due  to  the 
failure  of  the  board  of  directors  to  proceed,  to  re- 
solve the  deadlock  among  the  stockholders  and  mem- 
bers of  said  board  resulting  in  paralysis  of  corporate 
functions,  to  end  the  dissension  and  discord  in  said 
board,  to  eliminate  mismanagement  and  improper 
disposition  of  funds  and  dissipation  of  assets  and 
impairment  of  corporate  property  by  the  principal 
defendants.  The  proceedings  at  the  trial  and  the 
deposition  taken  theretofore  of  Cash  Cole,  and  the 
affidavits  filed  herein  showed  many  improper  acts 
in  management  by  Cash  Cole  and  members  of  his 
family  and  No  well:  (a)  Purchase  of  auto  parts  out 
of  funds  of  the  plaintiff  corporation  for  Tom  Cole ; 
(b)     improper    payment     of    monthly    salary    of 
$1,000.00  to  Nowell  while  he  was  employed  full  time 
by  the  Alaska  Freight  Lines  in  Juneau;  (c)  send- 
ing the  daughter-in-law  of  Cash  Cole  on  an  extensive 
trip  to  the  United  States  and  for  her  personal  bene- 
fit at  the  expense  of  the  plaintiff  corporation;  (d) 
expenditure  of  corporate  funds  for  excessive  long 
distance  phone  calls;  (e)  payment  out  of  corpora- 
tion funds  for  vacation  of  Cole  and  members  of  his 
family;  (f)  furnishing  of  a  free  apartment  and  bar 
for  Nowell,  which  he  only  occasionally  used,  but 
was  always  available;   (g)  apartments  made  avail- 
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able  to  members  of  Cole's  family  free  of  rent;  (h) 
exorbitant  and  unauthorized  salaries  paid  to  Cole 
and  No  well;  (i)  inefficient  management  generally 
and  numerous  family  members  of  Cash  Cole  on  the 
payroll;  and  (j)  unauthorized  control,  failure  to 
account,  lack  of  stockholders'  annual  meetings  and 
meetings  of  board  of  directors,  and  usurpation  of 
the  operation  and  management  of  Fairview  Manor 
by  the  defendants,  and  dissipation  of  the  assets  and 
funds  of  the  plaintiff  corporation. 

From  the  foregoing  findings  of  fact  the  court 
makes  the  following: 

Conclusions  of  Law 

I.  The  defendants,  Cash  Cole  and  Bay  view 
Realty,  Inc.,  have  failed  to  sustain  any  ground 
under  Rule  60  (b)  of  the  Federal  Rules  of  Civil 
Procedure  on  which  this  court  can  set  aside  or 
rescind  the  stipulation  filed  October  9,  1953,  and 
executed  by  the  parties  hereto,  containing  their 
settlement  agreement,  or  vacate  the  final  judgment 
and  decree  entered  herein. 

II.  The  burden  of  proving  fraud,  mental  inca- 
pacity or  any  of  the  other  grounds  set  up  in  de- 
fendants' motion  is  on  them.  Fraud,  conspiracy, 
mental  incapacity  or  other  grounds  alleged  cannot 
be  presumed,  but  must  be  proved  by  clear  and  con- 
vincing evidence.  The  affidavits  and  the  statement 
of  facts  contained  therein  filed  by  the  defendants 
in  support  of  their  motion  are  legally  insufficient  to 
sustain  said  burden  of  proof.  Said  affidavits  are  fre- 
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quently  argumentative,  contain  conclusions  of  fact 
and  not  statement  of  ultimate  facts,  are  conflicting 
as  to  matters  stated  by  members  of  the  Cole  family, 
contain  considerable  duplicity,  frequently  make  as- 
sumptions without  factual  basis  or  contain  legal  con- 
clusions, and  contain  many  immaterial  matters  not 
pertinent  to  the  issues  before  this  court  under  said 
motion  of  defendants  and  the  motions  of  the  plain- 
tiffs. 

III.  There  is  no  clear,  unambiguous,  and  con- 
vincing proof  of  fraud,  conspiracy,  or  any  of  the 
other  acts  charged  in  the  motion  to  rescind  the 
stipulation  of  the  parties  filed  on  October  9,  1953, 
and  to  vacate  the  final  judgment. 

IV.  There  is  no  clear,  cogent  and  convincing 
proof  that  at  the  time  of  the  execution  of  said 
stipulation  and  settlement  agreement  embodied 
therein  sought  to  be  rescinded  by  said  defendants, 
that  said  Cash  Cole  was  mentally  incompetent.  He 
knew  the  nature,  character,  and  effect  of  his  execu- 
tion of  the  stipulation  and  understood  the  subject 
matter  thereof  and  the  transactions  covered  by  said 
stipulation. 

V.  The  plaintiffs,  Nelse  Mortensen,  Cliff  Mort- 
ensen  and  Frank  V.  Henderson,  have  completed 
performance  of  the  terms  and  conditions  of  the  set- 
tlement agreement  contained  in  said  stipulation  and 
the  final  judgment  entered  thereon  but  the  defend- 
ants have  not.  It  is  inequitable  to  rescind  said  stipu- 
lation   and    the    settlement    agreement    contained 
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therein  and  to  vacate  said,  final  judgment  and  decree 
entered  thereon  without  restoring  the  plaintiffs  to 
their  status  quo  at  the  time  of  the  execution  of  said 
stipulation  which  said  defendants  have  not  offered 
to  do. 

VI.  The  defendants  Cash  Cole  and  Bayview 
Realty,  Inc.,  have  affirmed  or  ratified  the  settlement 
agreement  contained  in  said  stipulation  by  failing 
to  disaffirm  it  without  delay  from  October  9,  1953, 
and  by  accepting  benefits  thereunder  until  January 
8,  1954,  when  their  said  motion  was  filed  in  this 
case. 

VII.  The  cross-complaint  lodged  with  this  court 
and  which  said  defendants  request  leave  to  file 
herein  and  which  attempts  do  include  Fairview  De- 
velopment, Inc.,  as  a  claimant,  covers  various  pur- 
ported defects  in  construction  which  were  substan- 
tially the  subject  matter  of  case  No.  3532  filed  by 
Fairview  Development,  Inc.,  against  Nelse  Morten- 
sen,  Cliff  Mortensen,  and  Frank  V.  Henderson,  in 
the  District  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division.  All  of 
said  claims  raised  in  said  complaint  are  res  ad  judi- 
cata by  reason  of  a  final  decree  entered  in  said  case 
No.  3532  dismissing  said  case  with  prejudice. 

VIII.  A  receiver  should  be  appointed  to  preserve 
the  assets  of  Fairview  Development,  Inc.,  to  collect 
its  income  and  to  protect  the  interests  of  the  stock- 
holders thereof,  until  such  time  as  the  plaintiffs, 
Nelse   Mortensen,   Cliff  Mortensen  and  Frank   V. 
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Henderson  have  obtained  possession  of  the  capital 
stock  of  the  plaintiff  corporation,  have  elected  a 
board  of  directors  and  officers  of  said  corporation, 
and  have  succeeded  in  bringing  up  to  date  all  of  the 
corporate  records  of  said  corporation  so  that  the 
interests  of  all  stockholders  and  creditors  of  said 
corporation  have  been  protected. 

IX.  That  under  the  terms  and  provisions  of  the 
settlement  agreement  contained  in  said  stipulation 
filed  October  9,  1953,  herein,  and  by  reason  of  the 
defaults  in  the  performance  of  the  terms  and  agree- 
ments undertaken  by  the  principal  defendants,  said 
Cash  Cole,  Everett  Nowell,  and  Bayview  Realty, 
Inc.,  the  plaintiffs,  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  V.  Henderson,  are  now  the  owners  of 
and  entitled  to  the  450  shares  of  stock  now  appear- 
ing in  the  name  of  Cash  Cole,  Bayview  Realty,  Inc., 
and  Everett  Nowell,  or  one  or  more  of  them,  as  well 
as  the  additional  450  shares  of  stock  heretofore  or 
now  appearing  in  the  name  or  names  of  said  indi- 
vidual plaintiffs,  and  said  defendants  Cash  Cole, 
Bayview  Realty,  Inc.,  a  corporation,  and  Everett 
Nowell,  or  one  or  more  of  them,  and  Roy  Sumpter, 
their  employees,  agents,  attorneys  and  representa- 
tives, should  be  directed  to  endorse  and/or  deliver 
to  said  individual  plaintiffs  the  certificate  or  cer- 
tificates of  stock  of  Fairview  Development,  Inc., 
evidencing  900  shares  appearing  in  whole  or  in  part 
in  their  name,  or  one  or  more  of  them,  or  in  the 
name  or  names  of  said  individual  plaintiffs. 
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Done  and  Entered  this  7th  day  of  May,  1954. 

/s/  HARRY  E.  PRATT, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  May  7,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  DEFENDANTS'  MOTION 
TO  VACATE  FINAL  JUDGMENT;  AP- 
POINTING RECEIVER;  AND  DIRECTING 
DELIVERY  OF  CERTIFICATES  OF 
STOCK 

This  Matter  having  come  on  duly  and  regularly 
for  hearing  on  the  motion  of  the  defendants,  Cash 
Cole  and  Bayview  Realty,  Inc.,  filed  in  the  above- 
entitled  cause  on  or  about  January  8,  1954,  pursuant 
to  Rule  60  of  the  Federal  Rules  of  Civil  Procedure, 
to  set  aside  the  stipulation  of  the  parties  filed  in 
said  cause  on  October  9,  1953,  and  vacate  the  final 
judgment  entered  thereon  on  October  10,  1953,  and 
for  leave  to  file  a  cross-complaint  or  counter-claim 
lodged  with  this  court;  and  further  upon  the 
amended  motion  of  the  plaintiffs,  Fairview  Develop- 
ment, Inc.,  an  Alaska  Corporation,  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson,  individu- 
ally and  as  stockholders  of  Fairview  Development, 
Inc.,  and  for  and  on  behalf  of  all  other  stockholders 
of  Fairview  Development,  Inc.,  for  the  appointment 
of  a  receiver  to  take  over  the  management  and  op- 
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eration   of   Fairview   Manor   Apartments   and   all 
other  property  and  assets  and  income  of  said  plain- 
tiff corporation,  Fairview  Development,  Inc.,  which 
motion  was  filed  in  the  above  cause  on  March  19, 
1954;  and  further  upon  the  motion  filed  February 
13,  1954,  by  the  plaintiffs  Nelse  Mortensen,  Cliff 
Mortensen,  and  Frank  V.  Henderson  for  the  entry 
of  an  order  directing  the  defendants  Cash  Cole  and 
Bayview  Realty,  Inc.,  to  show  cause  why  they  should 
not  be  held  in  contempt  of  court  for  failure  to  com- 
ply with  the  terms  of  said  final  judgment  entered 
October  10,  1953,  and  the  settlement  agreement  evi- 
denced by  said  stipulation  filed  October  9,  1953,  or 
in  the  alternative  for  the  entry  of  an  order  directing 
said  Cash  Cole  and  Bayview  Realty,  Inc.,  to  assign 
and  deliver  the  certificates  evidencing  the  capital 
stock  of  the  plaintiff  corporation  issued  in  their 
name,  or  names,  to  said  plaintiffs,  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson;  and  the 
plaintiffs   in   the   above-entitled    cause    being   rep- 
resented by  their  attorneys,  Joe  Diamond  and  Earle 
Zinn,  and  Collins  and  Clasby,  by  Walter  Sczudlo, 
and  the  defendants  being  represented  by  their  at- 
torneys, Bell  &  Sanders  and  Warren  A.  Taylor,  by 
Warren  A.  Taylor,  at  said  hearing  and  argument  on 
said  motions;  and  the  court  having  considered  the 
settlement  agreement  embodied  in  said  stipulation 
filed  in  this  cause  on  October  9,  1953,  and  the  final 
judgment  and  decree  of  this  court  approving  said 
settlement  and  directing  its  execution  entered  herein 
on  October  10,  1953,  and  the  various  proceedings 
and  the  trial  had  in  this  cause,  and  the  affidavits 
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filed  by  said  defendants  Cash  Cole  and  Bay  view 
Realty,  Inc.,  in  support  of  their  said  motion  above 
mentioned  and  in  opposition  to  plaintiffs'  motions, 
and  the  various  affidavits  filed  by  the  plaintiffs  in 
opposition  to  said  motion  of  defendants  and  in  sup- 
port of  their  motions  for  a  receiver  and  to  show 
cause  hereinbefore  mentioned,  and  all  the  pleadings 
and  proceedings  heretofore  had  herein,  and  having 
heard  statements  of  counsel  and  their  arguments 
and  being  otherwise  fully  advised  in  the  premises; 
and  the  Court  having  entered  heretofore  its  findings 
of  fact  and  conclusions  of  law. 

It  Is  Now,  Therefore,  Ordered,  Adjudged  and 
Decreed  as  follows: 

1.  That  the  motion  of  said  defendants,  Cash 
Cole  and  Bayview  Realty,  Inc.,  a  corporation,  filed 
in  the  above-entitled  cause  on  or  about  January 

8,  1954,  pursuant  to  Rule  60  of  the  Federal  Rules 
of  Civil  Procedure,  to  set  aside  or  rescind  the  stipu- 
lation of  the  parties  filed  in  this  cause  on  October 

9,  1953,  and  vacate  the  final  judgment  and  decree 
entered  herein  on  October  10,  1953,  be  and  it  is 
hereby  denied. 

2.  That  the  motion  of  said  defendants  included 
within  the  above  and  foregoing  motion  to  set  aside 
said  stipulation  and  vacate  said  final  judgment  and 
decree,  for  leave  to  file  an  amended  answer  and 
cross-complaint  to  plaintiffs'  complaint,  be  and  it 
is  hereby  denied. 

3.  That  the  amended  motion  of  the  plaintiffs,' 
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Fairview  Development,  Inc.,  an  Alaska  corporation, 
Nelse  Mortensen,  Cliff  Mortensen,  and  Frank  V. 
Henderson,  individually  and  as  stockholders  of  Fair- 
view  Development,  Inc.,  and  for  and  on  behalf  of 
all  other  stockholders  of  Fairview  Development, 
Inc.,  filed  herein  on  March  19,  1954,  for  the  appoint- 
ment of  a  receiver  to  take  over  the  management 
and  operation  of  Fairview  Manor  Apartments  and 
all  other  property  and  assets  of  the  plaintiff  cor- 
poration, Fairview  Development,  Inc.,  and  to  collect 
all  its  income  and  receipts,  be  and  it  is  hereby 
granted. 

4.  That  the  motion  filed  February  13,  1954,  by 
the  plaintiffs  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson,  for  the  entry  of  an  order 
directing  the  defendants  Cash  Cole  and  Bayview 
Realty,  Inc.,  to  show  cause  why  they  should  not  be 
held  in  contempt  of  court  for  failure  to  comply 
with  the  terms  of  said  final  judgment  entered  Oc- 
tober 10,  1953,  and  the  settlement  agreement  evi- 
denced by  said  stipulation  filed  October  9,  1953,  or 
in  the  alternative  for  the  entry  of  an  order  directing 
said  Cash  Cole  and  Bayview  Bealty,  Inc.,  to  assign 
and  deliver  the  certificates  evidencing  the  capital 
stock  of  the  plaintiff  corporation  issued  in  their 
names,  or  name,  to  said  plaintiffs,  Nelse  Mortensen, 
Cliff  Mortensen  and  Frank  V.  Henderson,  be  and 
it  is  hereby  granted  as  hereinafter  more  fully  pro- 
vided. 

5.  That  Robert  E.  Sheldon  of  the  City  of  Fair- 
banks, Alaska,  be  and  he  is  hereby  appointed  re- 


256  Cash  Cole,  et  al.,  vs. 

ceiver  for  the  property  involved  in  the  above-entitled 
cause,  and  all  assets  and  corporate  records  of  the 
plaintiff  corporation,  Fairview  Development,  Inc., 
and  its  business,  together  with  all  improvements 
located  thereon,  and  the  fixtures,  equipment,  mer- 
chandise, stock  and  personal  property  located 
therein,  and  Fairview  Manor  Apartments,  and  the 
rents,  issues  and  profits  thereof  with  all  the  usual 
rights,  powers  and  duties  of  receivers  in  equity  in 
like  cases,  until  further  order  of  this  court;  that 
said  receiver  shall  enter  into  possession  immediately 
of  the  property  hereinbefore  mentioned  and  collect 
and  preserve  the  rents,  issues  and  profits  thereof; 
that  upon  entering  upon  his  duties  said  receiver 
shall  file  with  this  court  a  bond  in  the  penal  sum  of 
$50,000.00  as  security,  to  be  approved  by  this  court, 
and  conditioned  upon  the  faithful  performance  of 
his  duties  as  such  receiver. 

6.  That  any  party  or  parties  now  in  possession 
of  said  premises,  or  any  portion  or  portions  thereof, 
or  that  may  come  into  possession  of  said  premises 
and  the  improvements  thereon,  or  any  portion  or 
portions  thereof,  attorn  to  said  receiver. 

7.  That  the  defendants  Cash  Cole,  Everett  No- 
well  and  Bay  view  Realty,  Inc.,  and  each  of  them, 
their  heirs,  special  representatives,  successors,  as- 
signs, agents,  attorneys,  employees  and  any  rep- 
resentatives whatsoever,  be  and  they  are  hereby 
removed  and  disassociated  from  all  management  or 
operation,    or    any    aspects    thereof,    of    Fairview 
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Manor  Apartments,  or  any  other  matter  relating  to 
said  project,  or  to  the  affairs  of  the  plaintiff  cor- 
poration, Fairview  Development,  Inc.,  and  said  de- 
fendants, and  each  of  them  be  and  they  are  hereby 
directed  and  enjoined  not  to  interfere  with  the  man- 
agement and  operation  of  said  Fairview  Manor 
Apartments  and  the  property  of  said  plaintiff  cor- 
poration or  with  said  corporation  itself;  that  the 
present  directors  and  officers  of  said  Fairview  De- 
velopment, Inc.,  except  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  and  each  of 
said  directors  and  officers  be  and  they  are  hereby 
directed  and  enjoined  not  to  interfere  with  the  man- 
agement and  operation  of  said  Fairview  Manor 
Apartments  and  the  property  of  said  plaintiff  cor- 
poration by  said  receiver  but  are  directed  and  en- 
joined to  forthwith  surrender  all  said  property  and 
all  the  corporate  books  and  records  to  said  receiver 
without  delay,  including  all  bank  deposits  and  other 
assets  of  said  plaintiff  corporation,  Fairview  De- 
velopment, Inc. 

8.  That  the  defendants  Cash  Cole,  Everett 
Nowell  and  Bayview  Realty,  Inc.,  a  corporation, 
and  each  of  them,  Roy  Sumpter  of  Seattle,  Wash- 
ington, their  heirs,  special  representatives,  succes- 
sors, assigns,  agents,  attorneys,  employees,  and  any 
representative  whatsoever,  be  and  they  are  hereby 
directed  and  enjoined  to  deliver  within  20  days  from 
the  date  hereof  the  certificate  or  certificates  of  stock 
issued  by  said  plaintiff  corporation,  Fairview  De- 
velopment, Inc.,  to  said  Cash  Cole,  Everett  Nowell, 
and  Bayview  Realty,  Inc.,  or  one  or  more  of  them, 
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evidencing  450  shares  of  capital  stock  of  said  cor- 
poration, and  any  other  certificate  or  certificates  for 
an  additional  450  shares  of  stock  of  said  corpora- 
tion heretofore  or  now  appearing  in  the  name  of 
one  or  more  of  said  individual  plaintiffs,  to  said 
plaintiffs,  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson  without  delay,  conveying 
thereb}^  all  their  right,  title  and  interest  in  and  to 
said  capital  stock  in  payment  and  satisfaction  of 
the  obligation,  which  said  defendants  Cash  Cole, 
Everett  Nowell,  and  Bay  view  Realty,  Inc.,  agreed 
to  secure  in  said  stipulation;  and  said  Fairview  De- 
velopment, Inc.,  be  and  it  is  hereby  directed  to  can- 
cel said  certificate  or  certificates  of  stock  and  to 
issue  in  lieu  thereof  for  said  shares  of  capital  stock 
a  new  certificate  to  said  Nelse  Mortensen,  Cliff 
Mortensen,  and  Frank  V.  Henderson.  Said  Roy 
Sumpter  is  hereby  further  directed  and  enjoined 
to  deliver  any  other  certificate  or  certificates  of 
stock  held  by  him  evidencing  shares  of  capital  stock 
issued  to  any  one  or  more  of  the  plaintiffs  including 
said  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  without  delay. 

Entered  and  Done  this  7th  day  of  May,  1954. 

/s/  HARRY  E.  PRATT, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  and  entered  May  7,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  NAME  OF  FAIRVIEW 
DEVELOPMENT,  INC.,  AS  PARTY  PLAIN- 
TIFF 

Comes  Now  Cash  Cole,  individually  and  as  a 
stockholder  of  Fairview  Development,  Inc.,  and 
stockholder  and  President  of  Bayview  Realty,  Inc., 
and  moves  this  Honorable  Court  for  an  Order  strik- 
ing from  the  title  the  name  of  Fairview  Develop- 
ment, Inc.,  as  party  plaintiff,  in  the  above-entitled 
action,  upon  the  following  grounds: 

1.  That  the  said  corporation,  Fairview  Develop- 
ment, Inc.,  did  not  at  any  time  by  its  Board  of  Di- 
rectors, authorize  or  empower  Cliff  Mortensen, 
Frank  A.  Henderson  or  Nelse  Mortensen  to  employ 
counsel  to  act  for  and  on  behalf  of  the  said  corpora- 
tion in  cause  No.  7298  on  file  herein. 

2.  That  at  no  meetings  of  the  Board  of  Directors 
mentioned  in  plaintiffs'  Complaint  did  plaintiffs 
utilize  the  services  of  Kenneth  Kadow  or  Roy 
Sumpter,  the  arbitrators  provided  by  the  parties 
hereto. 

3.  That  in  the  Complaint  on  file  herein  there  is 
an  allegation  that  in  case  of  a  deadlock  in  the  Board 
of  Directors  that  the  final  decision  in  the  matters 
over  which  the  Directors  are  deadlocked  shall  be 
determined  by  Kenneth  Kadow,  or  in  his  inability 
to  act,  by  Roy  Sumpter,  of  Seattle,  Washington,  but 
there  are  no  allegations  that  the  plaintiff  members 
of  the  Board  of  Directors  called  upon  the  said  Ken- 
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neth  Kadow  or  Roy  Sumpter  to  exercise  their  right 
as  arbitrators  in  any  matter  whatsoever. 

4.  That  the  said  corporation,  Fairview  Develop- 
ment, Inc.,  did  not  adopt  any  resolution  or  motion 
or  take  any  action  in  regard  to  employment  of  the 
law  firm  of  Collins  and  Clasby,  Fairbanks,  Alaska, 
to  institute  an  action  for  and  on  behalf  of  Fairview 
Development,  Inc.,  and  against  the  defendants 
herein  named. 

Dated  at  Fairbanks,  Alaska,  this  9th  day  of  June, 
1954. 

/s/  WARREN  A.  TAYLOR, 

Of  Defendants'  Attorneys. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  June  10,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 
No.  7298 

The  plaintiffs  were  represented  by  Walter 
Sczudlo;  the  defendant,  Cash  Cole,  by  Eugene  V. 
Miller. 

Respective  counsel  had  argument  on  the  above- 
named  defendant's  motion  to  strike  the  name  of 
Fairview  Development,  Inc.,  from  the  title  in  this 
cause. 

It  was  Ordered  that  the  motion  be  denied. 

*     *     * 

Entered  June  17,  1954. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING 

Notice  Is  Hereby  Given  that  on  the  4th  day  of 
June,  1954,  at  the  hour  of  1:00  o'clock  in  the  after- 
noon, or  as  soon  thereafter  as  the  same  may  be 
heard,  the  court  will  be  requested  to  set  a  bond  for 
costs,  or  supersedeas  bond,  or  both  pursuant  to  Rules 
73(c)  and  73(d)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, or  to  strike  or  dismiss  the  notice  of  appeal 
heretofore  filed  on  or  about  May  10,  1954,  by  certain 
defendants,  in  the  courtroom  usually  occupied  by 
the  court  at  the  courthouse,  Fairbanks,  Alaska.  At 
which  time  and  place  you  may  appear  if  you  see  fit. 

COLLINS  AND  CLASBY, 

By  /s/  WALTER  SCZUDLO, 

Of  Counsel  for  Plaintiffs. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  May  28,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Whereas,  heretofore  on  May  7,  1954,  this  court 
entered  an  order,  which,  among  other  things,  ap- 
pointed Robert  E.  Sheldon  of  the  City  of  Fairbanks, 
as  receiver  for  the  property  involved  in  the  above- 
entitled  cause,  and  all  the  assets  and  corporate  rec- 
ords of  the  plaintiff  corporation,  Fairview  Develop- 
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ment,  Inc.,  and  its  business,  together  with  all  im- 
provements located  thereon,  and  the  fixtures, 
equipment,  merchandise,  stock  and  personal  prop- 
erty located  therein,  and  Fairview  Manor  Apart- 
ments, and  the  rents,  issues  and  profits  thereof  with 
all  the  usual  rights,  powers  and  duties  of  receivers 
in  equity  in  like  cases,  until  further  order  of  this 
court;  and  it  appears  and  the  court  finds  that  said 
receiver  on  the  same  day  filed  his  written  oath 
herein  and  accepted  said  appointment,  and  hereto- 
fore filed  herein  a  receiver's  bond  in  the  penal  sum 
of  fifty  thousand  dollars  ($50,000.00)  as  security, 
which  was  heretofore  approved  by  this  court,  and 
was  conditioned  upon  the  faithful  performance  of 
his  duties  as  such  receiver,  all  in  accordance  with 
the  terms  and  provisions  of  said  order,  and  said 
Robert  E.  Sheldon  is  now  the  acting  and  duly  quali- 
fied receiver  in  this  cause ;  and  it  further  appearing 
desirable  and  in  the  interests  of  all  parties  to  this 
proceeding  to  direct  certain  procedures  for  said 
receiver  to  observe;  and  the  court  being  fully  ad- 
vised in  the  premises, 

It  Is  Now,  Therefore,  Ordered,  Adjudged  and 
Decreed  as  follows: 

1.  That  said  Robert  E.  Sheldon,  as  receiver  as 
aforesaid,  make  a  written  monthly  accounting  of  all 
his  receipts  and  disbursements  for  each  calendar 
month  on  or  before  the  10th  day  of  the  month  suc- 
ceeding the  period  covered  by  each  report,  the  first 
report  to  be  made  on  or  before  the  10th  day  of  June, 
1954. 
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2.  That  said  receiver  will  deposit  all  receipts  and 
collections  made  by  him  as  such  receiver  in  a  check- 
ing account  to  be  opened  by  him  in  his  name  as  re- 
ceiver in  this  case  with  the  First  National  Bank  of 
Fairbanks,  Alaska. 

3.  That  said  receiver  will  make  all  expenditures 
for  any  purpose  whatsoever  in  connection  with  said 
receivership  only  by  check  against  said  account 
hereinbefore  mentioned  signed  by  him,  and  counter- 
signed by  Ray  Kohler,  public  accountant,  who  may 
be  employed  by  said  receiver  to  maintain  his  books 
of  account. 

4.  That  said  receiver  will  secure  the  approval  of 
this  court  for  any  unusual  expenditures,  except  the 
usual,  customary  and  routine  payments  required  in 
connection  with  the  operation  and  maintenance  of 
the  property  and  assets  of  Fairview  Development, 
Inc.,  and  the  operation  and  conduct  of  Fairview 
Manor  Apartments. 

5.  That  said  receiver  may  reimburse  himself  or 
pay  the  premium  for  his  receiver's  bond  out  of  the 
income  of  the  receivership  estate. 

Entered  and  Done  this  10th  day  of  May,  1954. 

/s/  HARRY  E.  PRATT, 

United  States  District  Judge. 

[Endorsed]:     Filed  and  entered  May  10,  1954. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Cash  Cole,  indi- 
vidually and  as  an  officer  and  director  of  Bay  view 
Realty,  Inc.,  an  Alaskan  corporation,  and  Fairview 
Development,  Inc.,  an  Alaskan  corporation;  Bay- 
view  Realty,  Inc.,  an  Alaskan  corporation,  and 
Fairview  Development,  Inc.,  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  the  above- 
entitled  cause,  and  from  the  Order  overruling  de- 
fendant's Motion  to  set  aside  and  vacate  said  final 
judgment  and  the  stipulation  upon  which  said  judg- 
ment was  based,  entered  in  this  action  on  the  7th 
day  of  May,  1954. 

BAILEY  E.  BELL, 

WILLIAM  SAUNDERS, 

WARREN  A.  TAYLOR, 

Attorneys  for  Appellant. 

By  /s/  WARREN  A.  TAYLOR, 

Of  Appellant's  Attorneys. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  May  10,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  Matter  Coming  on  to  Be  Heard  upon  motion 
of  Fairview  Development,  Inc.,  an  Alaska  corpora1 
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tion,  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  individually  and  as  directors  and 
stockholders  of  Fairview  Development,  Inc.,  and 
for  and  on  behalf  of  all  other  stockholders  of  Fair- 
view  Development,  Inc.,  plaintiffs,  by  their  at- 
torneys, Collins  and  Clasby,  to  set  a  bond  for  costs, 
or  supersedeas  bond,  or  both,  pursuant  to  Rule 
73(c)  and  73(d)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, or  to  strike  or  dismiss  the  notice  of  appeal 
heretofore  filed  on  or  about  May  10,  1954,  by  the 
defendants,  Cash  Cole,  individually  and  as  an  officer 
and  director  of  Bayview  Realty,  Inc.,  and  Bayview 
Realty,  Inc.,  an  Alaska  corporation;  and  upon  the 
further  motion  of  said  plaintiffs  by  their  said  at- 
torneys to  strike  from  said  notice  of  appeal  the 
name  of  Fairview  Development,  Inc.,  one  of  the 
plaintiffs  in  the  above-entitled  cause  because  said 
plaintiff  has  at  all  times  been  represented  in  this 
cause  by  said  Collins  and  Clasby  and  Josef  Diamond 
and  Earle  Zinn  of  Lycette,  Diamond  &  Sylvester 
and  not  by  Bailey  E.  Bell  and  William  Sanders 
and  Warren  A.  Taylor;  and  the  court  having  ex- 
amined the  pleadings  and  records  in  this  cause,  and 
having  heard  arguments  of  counsel  and  being  other- 
wise fully  advised  in  the  premises, 

It  Is  Now,  Therefore,  Ordered,  Adjudged  and 
Decreed  as  follows: 

1.  That  the  motions  of  said  plaintiffs  be  and 
they  are  hereby  granted  as  hereinafter  more  fully 
provided. 

2.  That  an  appeal  cost  bond  be  and  it  is  hereby 
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set  in  the  sum  of  $1,500.00,  to  be  executed  by  said 
defendants,  Cash  Cole  and  Bayview  Realty,  Inc., 
appearing  in  said  notice  of  appeal,  and  by  a  cor- 
porate surety,  such  surety  to  be  a  bonding  company 
appearing  on  the  approved  list  of  bonding  com- 
panies maintained  by  The  Treasury  Department  of 
the  United  States;  and  that  said  bond  be  filed  at  or 
before  the  filing  of  the  designation  of  the  record  on 
appeal  by  said  defendants. 

3.  That  said  defendants.  Cash  Cole  and  Bayview 
Realty,  Inc.,  may  file  a  supersedeas  bond  in  the 
sum  of  $250,000.00  in  lieu  of  said  appeal  cost  bond, 
such  supersedeas  bond  to  be  executed  by  said  de- 
fendants, Cash  Cole  and  Bayview  Realty,  Inc., 
appearing  in  said  notice  of  appeal,  and  by  a  cor- 
porate surety,  such  surety  to  be  a  bonding  company 
appearing  on  the  approved  list  of  bonding  com- 
panies maintained  by  The  Treasury  Department  of 
the  United  States. 

4.  That  the  name  of  Fairview  Development, 
Inc.,  an  Alaska  corporation,  one  of  the  plaintiffs 
herein,  be  and  it  is  hereby  stricken  from  said  notice 
of  appeal. 

Entered  and  Done  this  4th  day  of  June,  1954. 

/s/  HARRY  E.  PRATT, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  and  entered  June  4,  1954. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  B.  Hall,  Clerk  of  the  above-entitled  Court, 
do  hereby  certify  that  the  proceedings  in  this  cause 
listed  below  comprise  all  proceedings  requested  by 
the  Amended  Designation  of  Contents  of  Record 
on  Appeal  of  defendant  Cash  Cole,  the  appellant, 
and  the  Amended  Designation  of  Additional  Rec- 
ord for  Printing  of  the  Plaintiffs  and  Appellees, 
viz.: 

1.  Complaint. 

2.  Answer. 

3.  Stipulation. 

4.  Final  Decree  and  Order. 

5.  Motion  to  Set  Aside  and  Vacate  the  Stipula- 
tion and  Judgment  based  thereon. 

6.  Affidavits  of  Cash  Cole,  Tom  Cole,  and  Joseph 
M.  Ribar  in  Support  of  Motion  to  Set  Aside  Stipu- 
lation and  Judgment  based  thereon. 

7.  Affidavits  of  Tom  Cole,  Ruth  Cole,  and  Cash 
Cole  in  Support  of  Motion  to  Set  Aside  Judgment 
and  in  Opposition  of  Motion  for  Appointment  of 
Receiver. 

8.  Affidavits  of  Cliff  Mortensen,  Frank  V.  Hen- 
derson, Supplemental  Affidavit  of  Mortensen  and 
Henderson,  Everett  Nowell,  Joe  Diamond  and 
Earle  Zinn,  W.  A.  Rushlight,  and  Joseph  M.  Ribar, 
M.D.,  in  Opposition  to  the  Motion  to  Set  Aside  and 
Vacate  the  Stipulation  and  Judgment  based  thereon. 

9.  Amended  Answer. 
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10.  Cross-Complaint. 

11.  Motion  for  Appointment  of  Receiver. 

12.  Amended  Motion  for  Appointment  of  Re- 
ceiver. 

13.  Supplemental  Affidavit  of  Everett  Nowell  in 
Support  of  Motion  for  Appointment  of  Receiver. 

14.  Supplemental  Affidavit  of  Cliff  Mortensen 
in  Support  of  Amended  Motion  for  Appointment  of 
Receiver. 

15.  Affidavits  of  Cash  Cole  and  Allene  Hend- 
ricks in  Opposition  to  Plaintiffs'  Motions  for  Ap- 
pointment of  Receiver  and  Temporary  Injunction 
and  in  Support  of  Motion  to  Vacate  Stipulation  and 
Judgment. 

16.  Findings  of  Fact  and  Conclusions  of  Law. 

17.  Order  Denying  Defendants'  Motion  to  Va- 
cate Final  Judgment;  Appointing  Receiver;  and 
Directing  Delivery  of  Certificate  of  Stock. 

18.  Motion  to  strike  name  of  Fairview  Develop- 
ment, Inc.,  as  Party  Plaintiff. 

19.  Minute  Order  denying  above  Motion. 

20.  Notice  of  Hearing  of  Plaintiffs  in  re  Bonds. 

21.  Order  in  re  Bonds. 

22.  Order  directing  Procedure  of  Receiver. 

23.  Bond  for  Costs  on  Appeal. 

24.  Amended  Designation  of  Contents  of  Record 
on  Appeal  of  Defendant  and  Appellant. 

The  following  is  the  list  of  Proceedings  requested 
by  the  Plaintiffs  and  Appellees  in  their  Amended 
Designation  of  Additional  Record  for  Printing, 
viz.: 
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1.  Appearance  of  counsel  for  defendants. 

2.  Motion  for  Appointment  of  Receiver. 

3.  Affidavits  of  Cliff  Mortensen  and  Everett 
Nowell  in  Support  of  Plaintiffs'  Motion  for  Ap- 
pointment of  Receiver  and  Temporary  Injunction. 

4.  Affidavit  of  Cash  Cole  regarding  Corporate 
Minutes. 

5.  Affidavit  of  Cole  regarding  Agreement  of  De- 
cember 1,  1951. 

6.  Affidavit  of  Cole  regarding  his  letter  of  March 
8,  1953. 

7.  Affidavit  of  Cliff  Mortensen  in  Opposition  to 
Affidavits  of  Cash  Cole  and  Everett  Nowell,  dated 
August  3,  1953. 

8.  Affidavit  of  Cliff  Mortensen  regarding  letter 
of  Nowell,  dated  May  24,  1951. 

9.  Affidavits  of  Frank  V.  Henderson,  J.  F. 
Campbell,  and  J.  E.  Swanson,  Jr.,  filed  August  14, 
1953. 

10.  Order  Appointing  Receiver. 

11.  Notice  of  Withdrawal  of  Attorneys. 

12.  Notice  of  Default  and  Demand. 

13.  Motion  to  Show  Cause. 

14.  Certified  copy  of  Complaint  in  cause  No. 
3532,  entitled  Fairview  Development,  Inc.,  a  Cor- 
poration, vs.  Nelse  Mortensen  Alaska,  Inc.,  a  Cor- 
poration, and  filed  in  the  District  Court  for  the 
Western  District  of  Washington. 

15.  Motion  to  strike  Notice  of  Appeal. 

16.  Transcript  of  Proceedings  of  June  4,  1954. 

17.  Receiver's  Petition  No.  1. 

18.  Order  on  Receiver's  Petition  No.  1. 
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19.  Receiver's  Monthly  Report  and  Account  for 
May,  1954. 

20.  Amended  Designation  of  Additional  Record 
for  Printing. 

21.  Transcript  of  Proceedings  on  May  5,  6,  and 
8,  1953,  at  Fairbanks,  Alaska.  (Separately  Bound.) 

Witness  my  hand  and  the  seal  of  the  above-en- 
titled Court  this  10th  day  of  July,  1954. 

[Seal]        /s/  JOHN  B.  HALL, 

Clerk  of  Court. 


[Endorsed] :  No.  14424.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Cash  Cole,  et  al., 
Appellants,  vs.  Fairview  Development,  Inc.,  et  al., 
Appellees.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Alaska,  Fourth  Division. 

Filed  July  12,  1954. 

/s/  PAUL  P.  O'BRIEN, 

Ninth  Circuit. 
Clerk  of  the  United  States  Court  of  Appeals  for  the 


Fairview  Development,  Inc.,  et  al.  271 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14424 

CASH  COLE,  et  al., 

Appellants, 
vs. 

FAIRVIEW  DEVELOPMENT,  INC.,  et  al., 

Appellees. 

STATEMENT  OF  POINTS 

The  points  upon  which  appellants  will  rely  on 
appeal  are: 

1.  That  the  Court  erred  in  overruling  defend- 
ants' Motion  to  Set  Aside  and  Vacate  the  Stipula- 
tion and  Judgment  Based  Thereon. 

2.  That  the  Court  erred  in  appointing  a  receiver 
for  Fairview  Manor,  the  property  of  Fairview  De- 
velopment, Inc. 

3.  That  the  Court  erred  in  setting  the  amount  of 
the  Receiver's  Bond  in  the  sum  of  $50,000.00  and 
setting  the  amount  of  the  Supersedeas  Bond  on 
appeal  in  the  sum  of  $250,000.00,  the  same  to  be  a 
bond  written  by  a  surety  company. 

4.  That  the  Court  erred  in  sustaining  plaintiffs' 
Motion  increasing  bond  for  costs  on  appeal  from 
$250.00  to  $1,500.00,  and  requiring  said  surety  to  be 
a  corporate  surety. 
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5.  That  the  Court  erred  in  denying  appellants' 
Motion  for  leave  to  file  amended  Answer  and  Cross- 
Complaint. 

6.  That  the  allegations  of  the  Complaint  do  not 
constitute  a  cause  of  action  against  the  defendants. 

7.  (a)  That  the  Court  erred  in  its  Findings  of 
Facts  No.  1.  That  there  was  dissension  and  discord 
as  to  who  comprised  the  directorate;  disposition  of 
corporate  assets;  impairment  of  corporate  property 
and  income  and  profits  by  the  defendants;  exercise 
of  corporate  powers  without  authority  of  the  Board 
of  Directors. 

(b)  That  the  Court  erred  in  its  Finding  of 
Facts  No.  3  that  Cash  Cole  purportedly  suffered  a 
heart  attack,  when,  in  fact,  the  testimony  was  un- 
contradicted that  he  did,  in  fact,  suffer  such  attack. 

(c)  That  the  Court  erred  in  its  Finding,  of  Facts 
No.  4  in  referring  to  Cash  Cole's  serious  heart  con- 
dition as  "purported  illness." 

(d)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  6  that  Cash  Cole  had  failed  to  deposit  Fairview 
Development,  Inc.,  stock  in  escrow,  because  said 
stock  was  being  held  in  escrow  by  Roy  Sumpter, 
and  said  Cash  Cole  was  prevented  from  securing 
said  stock  to  place  the  same  in  escrow  with  a  bank 
at  Fairbanks,  Alaska,  by  said  plaintiffs  and  their 
attorneys;  and  that  the  Court  erred  in  failing  to 
find  that  the  claim  of  Pilip  &  Butt  Painting  Con- 
tractors and  C.  H.  Keaton  were  not  valid  clan 
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against  Fairview  Development,  Inc.,  but  were,  in 
fact,  obligations  of  the  other  plaintiffs;  that  the 
sum  of  $8,800.00,  as  shown  by  the  evidence,  was 
money  held  on  deposit  with  the  National  Bank  of 
Commerce  in  Seattle  for  the  purpose  of  completing 
the  landscaping  of  Fairview  Manor ;  that  the  Bush- 
light  claim  was  not  a  valid  claim  against  Fairview 
Development,  Inc.,  but  was,  in  fact,  a  valid  claim 
against  the  other  plaintiffs. 

(e)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  9  in  that  the  evidence  conclusively  showed  that 
said  Cash  Cole  was  so  ill  at  the  time  of  the  execu- 
tion of  the  Stipulation  in  question  that  he  could  not 
read  and  did  not  know  the  intent  and  import  of  the 
documents. 

(f )  That  the  Court  erred  in  its  Finding  of  Facts 
No.  9  that  Tom  Cole,  Ruth  Cole  and  Cash  Cole  par- 
ticipated in  the  negotiations  mentioned  in  said  find- 
ing, as  the  uncontradicted  testimony  showed  that 
Mrs.  Cole  and  Tom  Cole  had  no  knowledge  of  the 
state  of  the  negotiations,  and  that  Jaureguy  did 
not  participate  in  the  said  negotiations. 

(g)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  9  in  that  Cash  Cole  was  competent  and  under- 
stood the  nature  of  the  negotiations,  whereas  the 
only  medical  testimony  states  that  Cash  Cole  was 
a  very  sick  man  and  not  able  to  attend  to  business 
affairs  and  that  medicine  given  to  Cole  would  dilate 
his  eyes  for  at  least  three  days  so  that  he  could  not 
read,  which  were  the  days  in  which  the  negotiations 


274  Cash  Cole,  et  al.,  vs. 

were  carried  on.  That  there  are  no  statements  in 
plaintiffs'  affidavits  that  deny  that  Cash  Cole  was 
unable  to  read  during  the  period  of  a  week  follow- 
ing the  heart  attack. 

(h)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  13,  in  that  the  ultimate  facts  indicate  that  the 
plan  or  scheme  was  successful  and  the  plaintiffs  did 
succeed  in  securing  the  property  mentioned  without 
adequate  consideration  for  the  same.  The  evidence 
was  sufficient  to  show  that  the  facts  set  forth  by 
the  defendants  were  of  such  a  nature  as  to  mislead 
and  overreach  Cash  Cole  and  successfully  carry  out 
the  scheme  of  the  plaintiffs. 

(i)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  15,  in  that  the  claims  of  Rushlight  &  Co.,  Pilip 
&  Butt  Contractors  were  obligations  of  the  other 
plaintiffs  and  not  of  Fairview  Development,  Inc., 
or  the  defendants.  Plaintiffs  were  only  paying  an 
obligation  by  reason  of  subcontracts  with  the  said 
concerns. 

(j)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  16,  in  that  the  claims  and  liens  affected  only 
the  plaintiffs,  Mortensens  and  Henderson,  and  not 
Fairview  Development,  Inc.,  or  the  defendants. 

(k)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  17,  in  that  the  pending  causes  mentioned  in 
said  Finding  were  not  actions  involving  Fairview 
Development,  Inc.,  and  the  defendants,  except  Cause 
No.  3532,  Fairview  Development,  Inc.,  versus  Nelse 
Mortensen-Alaska,  Inc. 
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(1)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  19,  in  that  said  Finding  is  contrary  to  the  evi- 
dence. 

(m)  That  the  Court  erred  in  its  Finding  of 
Facts  No.  20,  in  that  said  Finding  is  contrary  to 
the  evidence. 

(n)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  21,  as  said  Finding  of  Fact  is  contrary  to  the 
evidence,  as  the  note  payable  to  Rushlight,  made  at 
the  same  time  and  place  as  the  Stipulation  sought 
to  be  set  aside,  was  without  consideration,  and  that 
the  fact  is  corroborative  of  the  plan  and  scheme 
entered  into  by  plaintiffs  and  Rushlight  to  defraud 
defendants. 

(o)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  22,  in  that  there  was  no  evidence  that  Cause  No. 
3532,  Fairview  Development,  Inc.,  versus  Nelse 
Mortensen-Alaska  Company  was  dismissed,  and 
further  that  Nelse  Mortensen-Alaska  Co.  is  not  a 
party  to  this  suit,  and  any  dismissal  with  prejudice 
in  that  cause  would  not  prejudice  the  defendants  in 
the  present  cause ;  and  for  the  further  reason  that 
the  plaintiffs  instituted  the  present  action,  and  the 
filing  of  a  Cross-Complaint  is  permissible. 

(p)  That  the  Court  erred  in  its  Finding  of  Facts 
No.  23,  in  that  the  Finding  is  contrary  to  the  evi- 
dence. 

(q)  That  the  Court  erred  in  its  Conclusions  of 
Law,  as  they  are  not  based  upon  its  Findings  of 
Facts  predicated  upon  the  evidence. 
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8.  That  the  Court  erred  in  overruling  defend- 
ants' Motion  to  strike  Fairview  Development,  Inc., 
from  the  title  of  plaintiffs'  Complaint. 

BELL  &  SANDERS,  and 
WARREN  A.  TAYLOR, 

By  /s/  WARREN  A.  TAYLOR, 

Of  Appellants'  Attorneys. 

Service  of  copy  acknowledged. 
[Endorsed]  :    Filed  June  29, 1954. 
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In  the  District  Court  for  the  Territory  of 
Alaska,  Fourth  Division 

No.  7298 

FAIRVIEW  DEVELOPMENT,  INC.,  an  Alaska 

Corporation;  NELSE  MORTENSEN,  Cliff 
MORTENSEN  and  FRANK  V.  HENDER- 
SON, Individually  and  as  Directors  and  Stock- 
holders of  Fairview  Development,  Inc.,  and  for 
and  on  Behalf  of  All  Other  Stockholders  of 
Fairview  Development,  Inc., 

Plaintiffs, 
vs. 

CASH  COLE,  Individually  and  as  an  Officer  and 
Director  of  Bayview  Realty,  Inc.,  an  Alaska 
Corporation,  and  Fairview  Development,  Inc. ; 
EVERETT  NOWELL,  Individually  and  as  an 
Officer  and  Director  of  Bayview  Realty,  Inc., 
and  Fairview  Development,  Inc.;  BAYVIEW 
REALTY,  INC.,  an  Alaska  Corporation; 
FIRST  NATIONAL  BANK  OF  FAIR- 
BANKS, a  Corporation,  and  BANK  OF 
FAIRBANKS,  a  Corporation, 

Defendants. 

APPEARANCE 

Come  Now  the  following  defendants:  Cash  Cole, 
individually  and  as  an  Officer  and  Director  of  Bay- 
view  Realty,  Inc.,  an  Alaska  corporation,  and  Fair- 
view  Development,  Inc.;  Everett  Nowell,  individu- 
ally  and   as   an   officer   and   director   of   Bayview 
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tiff  corporation  by  said  receiver  until  further  order 
of  this  court. 

In  support  of  said  motion  said  plaintiffs  have 
filed  herewith  an  affidavit  of  Cliff  Mortensen. 

Dated  at  Fairbanks,  Alaska  this  25th  day  of  June, 
1953. 

COLLINS  &  CLASBY, 

By  /s/  WALTER  SCZUDLO. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  June  25,  1953. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  PLAINTIFFS ' 
MOTIONS  FOR  APPOINTMENT  OF  RE- 
CEIVER AND  TEMPORARY  INJUNC- 
TION 

State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Cliff  Mortensen.  being  first  duly 
sworn  upon  oath  deposes  and  says  as  follows : 

1.  That  he  is  a  citizen  of  the  United  States  and 
the  State  of  Washington ;  that  he  is  over  the  age  of 
tweny-one  years  and  sui  juris. 

2.  That  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  cause,  and  that  said  cause  was  filed  by  Fair- 
view  Development,  Inc.,  an  Alaska  corporation  ;- 
Nelse  Mortensen,  the  undersigned,  and  Frank  V. 
Henderson,  individually  and  as  Directors  and 
StofMinldera   of  Fairview  Develonment.  Inc..   and 
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for  and  on  behalf  of  all  other  stockholders  of  Fair- 
view  Development,  Inc.,  because  of  the  deadlock  in 
the  conduct  or  management  of  the  affairs  of  the 
plaintiff  corporation,  Fairview  Development,  Inc., 
due  to  failure  of  the  board  of  directors  to  proceed; 
deadlock  among  the  stockholders  and  members  of 
the  board  of  directors  resulting  in  deadlock  and 
paralysis  of  corporate  functions;  dissention  and 
discord  as  to  who  in  fact  comprise  the  board  of 
directors ;  mismanagement  and  improper  disposition 
of  funds  and  dissipation  of  assets,  and  impairment 
of  said  corporation  property  by  one  or  more  of  the 
principal  defendants  in  the  above-entitled  cause. 

3.  That  the  plaintiff,  Fairview  Development, 
Inc.,  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory  of 
Alaska. 

4.  That  the  plaintiff,  Fairview  Development, 
Inc.,  was  organized  for  the  purpose  of  obtaining 
a  Federal  Housing  Administration  insured  loan  to 
provide  funds  for  the  construction  of  a  large  apart- 
ment housing  project  in  Fairbanks,  Alaska.  Said 
plaintiff  corporation  obtained  an  insured  mortgage 
loan  for  the  construction  of  such  apartment  housing 
project  now  known  as  Fairview  Manor,  situated 
in  Fairbanks,  Alaska,  upon  lands  leased  by  the 
plaintiff  corporation  from  the  City  of  Fairbanks 
for  a  term  of  75  years,  and  did  construct  said 
housing  project. 

5.  That  the  plaintiffs,  Cliff  Mortensen,  Nelse 
Mortensen  and  Frank  V.  Henderson  are  stockhold- 
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the  plaintiff  corporation,  Fairview  Development, 
Inc.,  the  funds  received  by  them  from  rentals  and 
other  income  from  said  project;  and  have  failed 
to  account  for  such  funds  belonging  to  the  plaintiff 
corporation  to  its  board  of  directors,  or  to  obtain 
the  approval  of  said  board  of  directors  for  with- 
drawal of  said  funds  for  their  own  benefit  or  for 
the  payment  of  salaries  and  expenses  to  themselves. 

f .  Have  failed  to  secure  authority  and  approval 
of  the  board  of  directors  of  said  plaintiff  corpora- 
tion, as  to  any  salaries  taken  by  them  or  the  free 
rental  of  their  apartments,  or  the  approval  of  ex- 
traordinary disbursements  or  expenses  or  costs,  or 
determination  of  corporate  policies  or  exercise  of 
corporate  powers. 

g.  Have  taken  to  themselves  the  operation,  man- 
agement and  direction  of  the  property  of  the  plain- 
tiff corporation,  Fairview  Development,  Inc.,  or  the 
determination  of  corporate  policies,  or  the  exercise 
of  corporate  powers. 

h.  Have  failed,  or  neglected,  or  refused  to  call 
or  hold  any  annual  meeting  of  the  stockholders  as 
required  by  the  bylaws  of  the  corporation. 

i.  Have  refused  to  permit  any  record  or  minutes 
of  meetings  of  board  of  directors  to  be  kept  or 
proper  action  to  be  taken  therein. 

j.  Have  done  other  acts  and  taken  other  actions 
without  authority  of  the  board  of  directors  of  said 
plaintiff  corporation  which  are  detrimental  to  the 
interests  of  said  corporation,  its  stockholders  in 
general  and  the  plaintiffs  in  particular. 
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8.  That  the  acts  and  actions  of  said  defendants 
hereinabove  mentioned  have  operated  to  the  detri- 
ment, loss  and  damage  of  the  plaintiff  corporation, 
Fairview  Development,  Inc.,  and  the  individual 
plaintiffs  as  stockholders  of  said  corporation;  that 
such  acts  and  actions  are  contrary  to  the  general 
laws  of  the  Territory  of  Alaska,  or  the  articles  of 
incorporation,  or  the  bylaws  of  said  plaintiff  cor- 
poration; and  that  such  acts  and  actions  are  con- 
trary to  the  provisions,  terms  and  conditions  of  a 
certain  agreement  dated  June  16,  1950,  as  more 
fully  alleged  in  paragraphs  XI  and  XII  of  the 
complaint  filed  herein. 

9.  That  the  defendants,  First  National  Bank  of 
Fairbanks,  and  Bank  of  Fairbanks,  have  on  de- 
posit funds  of  Fairview  Development,  Inc.,  which 
will  be  dissipated  and  expended  without  authority, 
or  for  the  personal  use  and  benefit  of  the  defend- 
ants, Cash  Cole  and  Everett  Nowell,  or  either  of 
them,  without  the  authority  of  the  board  of  di- 
rectors, or  the  stockholders  of  Fairview  Develop- 
ment, Inc.,  and  said  money  will  be  used  for  other 
than  corporate  purposes,  all  to  the  damage  of  the 
plaintiff  corporation,  Fairview  Development,  Inc., 
and  the  stockholders  of  said  plaintiff  corporation, 
unless  said  defendant  banks  are  restrained  and  en- 
joined from  disbursing  said  funds  upon  the  orders 
or  direction  of  the  defendants,  Cash  Cole,  or  Ever- 
ett Nowell,  or  Bayview  Realty,  Inc.,  or  any  of 
them  acting  alone  or  in  concert. 


286  Cash  Cole,  et  al.,  vs. 

10.  That  although  the  plaintiff  Fairview  De- 
velopment, Inc.,  is  fully  solvent,  a  deadlock  exists 
on  the  board  of  directors  of  said  corporation  and 
among  the  stockholders  of  said  corporation  on  mat- 
ters vitally  affecting  the  welfare  and  best  inter- 
ests of  said  corporation;  that  the  officers  and  di- 
rectors of  said  plaintiff  corporation  are  unable  to 
agree  upon  matters  affecting  the  life  or  affairs 
of  said  corporation;  that  the  common  stock  owner- 
ship is  evenly  divided  between  opposing  factions 
and  an  impasse  exists  between  such  factions  both 
on  the  board  of  directors  thereof  and  among  the 
stockholders  thereof.  No  decision  or  action  can  be 
taken  or  had  by  the  plaintiff  Fairview  Develop- 
ment, Inc.,  for  the  protection  of  its  assets  and  prop- 
erty for  the  benefit  of  all  stockholders  by  reason  of 
said  deadlock. 

11.  That  the  property  and  assets  of  the  plain- 
tiff corporation  are  presently  being  dissipated  and 
lost  by  reason  of  said  deadlock  on  said  board  of 
directors  and  among  the  stockholders;  that  irrep- 
arable injury  and  damage  will  be  done  to  the 
plaintiff,  Fairview  Development,  Inc.,  and  the 
plaintiffs  Cliff  Mortensen,  Nelse  Mortensen  and 
Frank  V.  Henderson,  and  all  stockholders  of  the 
plaintiff  corporation  unless  this  court  intervenes 
for  their  protection. 

12.  Pursuant  to  the  prayer  contained  in  the  com- 
plaint filed  in  the  above-entitled  cause,  and  under 
the  general  laws  of  the  Territory  of  Alaska,  the 
plaintiffs,  jointly  and  severally  are  entitled  to  the 
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appointment  of  a  receiver  for  the  property  of  said 
corporation,  Fairview  Development,  Inc.,  to  collect 
the  rents,  issues,  income  and  profit  thereof  during 
the  pendency  of  this  action  and  until  final  decree 
of  this  court,  and  to  protect  and  preserve  said 
property  and  the  interests  of  said  corporation  and 
the  interests  of  all  of  the  stockholders  of  said  cor- 
poration; and  to  the  entry  of  a  temporary  injunc- 
tion restraining  and  enjoining  said  defendants,  Cash 
Cole  and  Everett  Nowell  and  Bayview  Realty,  Inc., 
as  prayed  for  in  the  complaint  filed  herein. 

Dated  at  Seattle,  Washington,  this  22nd  day  of 
June,  1953. 

/s/  CLIFF  MORTENSEN. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  June,  1953. 

[Seal]        /s/  JOSEPH  DIAMOND, 

Notary  Public  in  and  for  the 
State  of  Washington. 

My  commission  expires:  Jan.  25,  1954. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  June  25,  1953. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  PLAIN- 
TIFFS' MOTION  FOR  APPOINTMENT 
OF  RECEIVER  AND  TEMPORARY  IN- 
JUNCTION 

State  of  Washington, 
County  of  King — ss. 

The  undersigned,  Everett  Nowell,  being  first  duly 
sworn  of  oath,  deposes  and  says: 

1.  That  he  is  a  citizen  of  the  United  States  and 
of  the  Territory  of  Alaska;  that  he  is  over  the  age 
of  twenty-one  years  and  sui  juris. 

2.  That  he  is  one  of  the  defendants  in  the  above- 
entitled  cause. 

3.  That  he  has  read  the  Affidavit  of  Cash  Cole, 
one  of  the  defendants  in  the  above-entitled  cause, 
is  familiar  with  the  contents  thereof  and  knows  the 
same  to  be  true. 

4.  That  he  hereby  incorporates  and  adopts  the 
affidavit  of  Cash  Cole,  above  referred  to  as  his  own 
and  by  this  reference  makes  it  a  part  hereof  as  if 
the  same  were  set  out  in  full  herein. 

5.  That  the  individual  plaintiffs  herein,  namely: 
Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson,  as  builders  and  contractors  contrary  to 
their  agreements  and  responsibilities,  allowed  the 
following  liens  to  be  placed  against  the  said  housing 
project: 

a.  Lien  claim  of  A.  G.  Rushlight  &  Co.,  a  corpo- 
ration, in  the  sum  of  Three  hundred  fifty-six  thou- 
sand   four  hundred   three   &  85/100    ($356,403.85) 
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Dollars  plus  interest  and  costs,  filed  December  19, 
1951. 

b.  Lien  claim  of  Clem  Pilip,  d/b/a  Pilip  Com- 
pany, in  the  sum  of  Seventy-seven  thousand  six 
hundred  eighty-one  &  62/100  ($77,681.62)  Dollars 
plus  interest  and  costs,  filed  January  21,  1952. 

c.  Lien  claim  of  C.  H.  Keaton,  d/b/a  Keaton 
Paint  Company  in  the  sum  of  Seventeen  thousand 
three  hundred  thirty-nine  &  44/100  ($17,339.44) 
Dollars  plus  interest  and  costs,  filed  February  16, 
1952. 

d.  Lien  claim  of  Pilip  &  Butt  Painting  Con- 
tractors, Inc.,  in  the  sum  of  Seventy-seven  thousand 
six  hundred  eighty-one  &  62/100  ($77,681.62)  Dol- 
lars plus  interest  and  costs,  filed  March  3,  1952. 

That  the  allowance  of  said  liens  being  filed  has 
placed  the  ownership  of  said  project  in  jeopardy, 
has  endangered  the  good  relationship  with  the  loan- 
ing institutions  and  has  in  general  endangered  the 
success  of  the  entire  corporation. 

Dated  at  Seattle,  Washington,  this  3rd  day  of 
August,  1953. 

/s/  EVEEETT  NOWELL. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  August,  1953. 

[Seal]        /s/  JOHN  E.  HEDRICK, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  August  4,  1953. 


290  Cash  Cole,  et  ah,  vs. 

[Title  of  District  Court  and  Cause.] 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  deposes  and 
says  that  the  attached  document  is  a  true  cop3^  of 
the  minutes  of  a  special  meeting  of  the  Board  of 
Directors  of  Fairview  Development,  Inc.,  held  on 
the  3rd  day  of  August,  1951. 

/s/  CASH  COLE. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  August,  1953. 

[Seal]        /s/  ARNOLDINE  R.  SCOTT, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 

My  commission  expires  March  31,  1956. 


Minutes  of  Special  Meeting  of  Board  of  Directors 
of  Fairview  Development,  Inc. 

A  special  meeting  of  the  Board  of  Directors  of 
Fairview  Development,  Inc.,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  Territory  of  Alaska,  was  duly  and  regularly 
held  pursuant  to  notice  at  Fairbanks,  Alaska,  on 
the  3rd  day  of  August,  1951,  at  the  hour  of  10:00 
a.m.  in  the  forenoon  of  the  said  day,  at  which  meet- 
ing the  following  named,  being  all  the  directors  of 
said  corporation,  were  personally  present,  to  wit  a 
Everett  Nowell,  Cash  Cole  and  Cliff  Mortensen. 
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Everett  Nowell  presided  and  Cash  Cole  acted  as 
Secretary  of  the  meeting.  Mr.  Everett  Nowell  stated 
that  the  primary  purpose  of  the  special  meeting 
of  the  Board  of  Directors  of  Fairview  Develop- 
ment, Inc.,  was  making  and  settling  the  arrange- 
ment for  the  management  of  the  property  of  Pair- 
view  Development,  Inc.  He  explained  that  the  apart- 
ment units  owned  by  Fairview  Development,  Inc., 
were  being  completed  and  several  of  them  had  been 
completed,  that  tenants  were  being  contacted  for 
the  purpose  of  leasing  and  moving  in  said  apart- 
ment units,  that  thus  far  several  apartment  units 
had  been  leased  and  occupied  by  tenants,  that  it 
has  been  since  the  beginning  of  the  organizing  of 
Fairview  Development,  Inc.,  the  intent  of  all  the 
stockholders  that  the  management  of  the  property 
should  be  given  to  Bayview  Realty,  Inc.,  an  Alaska 
corporation,  of  which  Cash  Cole  and  Everett  Now- 
ell are  the  owners  and  that  it  has  been  the  intent 
of  all  interested  parties  that  Cash  Cole  and  Everett 
Nowell  could  dissolve  Bayview  Realty,  Inc.,  as  a 
corporation  and  operate  personally,  but  that  either 
Bayview  Realty,  Inc.,  or  Cash  Cole  and  Everett 
Nowell  as  individuals,  should  have  the  management 
of  the  properties  of  Fairview  Development,  Inc., 
that  it  has  been  the  intent  of  all  interested  parties 
that  the  managing  agent  should  completely  manage 
the  property  and  receive  therefor  a  5%  fee  of  the 
total  income  with  a  guarantee  of  not  less  than  Two 
Thousand  Dollars  per  month;  that  the  purpose  of 
this  moeting  wTas  to  effectuate  the  past   contracts 
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and  adopt  a  proper  resolution  to  place  said  under- 
standing and  contracts  in  effect.  That  thereupon 
Mr.  Cash  Cole  as  Secretary-Treasurer  of  the  corpo- 
ration, read  the  following  resolution: 

Resolution : 

"Whereas,  this  corporation  has  heretofore  had 
certain  contractual  relations  and  understandings 
with  Bayview  Realty,  Inc.,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
Territory  of  Alaska,  and 

"Whereas,  Bayview  Realty,  Inc.,  an  Alaska  Cor- 
poration, is  owned  solely  by  Cash  Cole  and  Everett 
No  well,  and 

"Whereas,  Bayview  Realty,  Inc.,  and  Cash  Cole 
and  Everett  Nowell  are  in  the  business  of  managing 
real  property,  and 

"Whereas,  it  is  to  the  best  interests  of  this  cor- 
poration, Fairview  Development,  Inc.,  to  have  its 
properties  properly  managed,  and 

"Whereas,  it  is  the  desire  of  the  directors  of  this 
corporation  to  utilize  the  abilities,  capacities,  ener- 
gies and  skills  of  Bayview  Realty,  Inc.,  and  Cash 
Cole  and  Everett  Nowell ;  now,  therefore, 

"Be  It  Resolved  that  this  Company  execute  with 
Bayview  Realty,  Inc.,  a  contract  containing,  among 
other  things,  the  following  provisions: 

"1.  That  Bayview  Realty,  Inc.,  shall  use  its  best 
efforts  and  energies  in  assuming  and  carrying  on 
the  complete  property  management  of  the  property 
of  Fairview  Development,  Inc.,  that  among  the 
duties  assumed  by  Bayview  Realty,  Inc.,  will  be  the 
following,  but  not  limited  to  the  following:  Collect 
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all  monies,  incur  all  bills,  pay  all  bills  by  check, 
without  counter  signature,  carry  on  generally  the 
management  of  the  properties  of  Fairview  Develop- 
ment, Inc.,  in  the  manner  now  being  conducted  by 
it  in  said  management,  deposit  all  monies  collected 
under  the  name  of  Fairview  Development,  Inc.,  fol- 
low and  keep  current  the  bookkeeping  system  in- 
stalled and  devised  by  Mr.  Lofquist,  an  account  of 
Pritchard  &  Lofquist,  Exchange  Building,  Seattle, 
Washington. 

"2.  That  Fairview  Development,  Inc.,  pay  to 
Bayview  Realty,  Inc.,  a  fee  of  5%  of  the  total  in- 
come of  Fairview  Development,  Inc.,  with  a  mini- 
mum guarantee  of  not  less  than  $2,000.00  per  month 
and  that  all  expenses  incurred  by  Bayview  Realty, 
Inc.,  including  such  fee,  be  paid  from  the  general 
receipts  of  Fairview  Development,  Inc. 

"3.  That  the  sole  owners  of  Bayview  Realty, 
Inc.,  that  is,  Cash  Cole  and  Everett  Nowell,  may 
dissolve  Bayview  Realty,  Inc.,  and  operate  Bayview 
Realty,  Inc.,  as  individuals,  that  in  such  case  the 
provisions  herein  provided  for  shall  run  to  the  two 
named  individuals." 

Following  the  reading  of  the  above  resolution, 
Mr.  Cliff  Mortensen  moved  that  the  said  resolution 
be  adopted,  whereupon  a  vote  was  taken  of  all  direc- 
tors present  and  it  was  unanimously  decided  to 
adopt  the  said  resolution. 

Then  Mr.  Cash  Cole  stated  that  it  was  the  under- 
standing of  all  the  directors  of  Fairview  Develop- 
ment, Inc.,  that  all  profits  of  Fairview  Develop- 
ment, Inc.,  should  be  made  available  to  the  stock- 
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holders  of  Fairview  Development,  Inc.,  as  dividends 
at  the  end  of  each  year.  That  the  stockholders  could 
draw  their  dividends  or  leave  them  with  the  cor- 
poration as  they  saw  fit. 

Thereupon  Mr.  Cash  Cole  offered  the  following 
resolution : 

Resolution : 

"Whereas,  it  is  the  intent  of  all  stockholders  to 
realize  a  profit  from  their  investment  in  this  cor- 
poration, and 

"Whereas,  it  is  the  desire  of  the  stockholders  to 
realize  cash  income  yearly  from  said  investment, 
now,  therefore, 

"Be  It  Resolved  that  all  profits  of  Fairview  De- 
velopment, Inc.,  shall  be  used  as  dividends  of  the 
capital  stock  of  such  corporation  and  be  made  avail- 
able to  the  stockholders  at  the  end  of  each  fiscal 
year." 

The  said  resolution  was,  upon  a  vote  taken, 
unanimously  adopted. 

There  being  nothing  further  to  come  before  the 
meeting,  the  motion  for  adjournment  was  made  and 
adopted. 

/s/  EVERETT  NOWELL, 
President. 
Attest : 

/s/  CASH  COLE, 
Secretary. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  August  7,  1953. 
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[Title  of  District  Court  and  Cause.] 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  deposes  and 
says  that  the  attached  document  is  a  true  copy  of 
an  agreement  entered  into  December  1,  1951,  be- 
tween Fairview  Development,  Inc.,  an  Alaska  cor- 
poration, and  Bayview  Realty,  Inc.,  an  Alaska 
corporation. 

/s/  CASH  COLE. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  August,  1953. 

[Seal]        /s/  ARNOLDINE  R.  SCOTT, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 

My  commission  expires  March  31,  1956. 


Agreement 

This  Agreement,  made  and  entered  into  this  1st 
day  of  December,  1951,  by  and  between  Fairview 
Development,  Inc.,  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  Terri- 
tory of  Alaska,  hereinafter  termed  and  designated 
"The  Owner,"  and  Bayview  Realty,  Inc.,  a  cor- 
poration organized  under  the  laws  of  the  Territory 
of  Alaska,  hereinafter  termed  and  designated  "The 
Agent." 
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Witnesseth : 

Whereas,  the  Owner  is  the  Owner  of  that  certain 
property  known  as  Fairview  Manor,  situate  in  the 
Town  of  Fairbanks,  Alaska,  and  has  agreed  to  en- 
gage the  services  of  the  Agent  as  sole  agent  in  the 
manner  and  upon  the  terms  hereinafter  set  forth, 
now,  therefore, 

In  Consideration  of  the  Premises  and  of  the  Sum 
of  One  Dollar  and  of  Other  Good  and  Valuable 
Considerations,  the  Receipt  of  Which  Is  Hereby 
Acknowledged,  the  Parties  Hereto  Have  Agreed  as 
Follows,  to  wit: 

First:  The  Owner  does  hereby  employ  and  re- 
tain the  Agent  as  sole  agent  for  and  in  connection 
with  the  management  and  operation  of  that  certain 
project,  in  said  Town  of  Fairbanks,  Alaska,  com- 
monly known  as  the  " Fairview  Manor  Project"  for 
the  term  commencing  the  first  day  of  December, 
1951,  and  ending  the  first  day  of  December,  1984. 

Second:  The  Agent  shall  and  will  collect  any  and 
all  rents  or  other  monies  due  or  to  become  due  in 
connection  with  said  premises  or  any  part  thereof; 
it  shall  lease  all  or  any  part  thereof  at  the  best 
price  obtainable  under  existing  conditions  and  it 
shall  maintain  and  cause  to  be  maintained,  said 
premises  in  good  order  and  repair  and  make  such 
expenditures  or  cause  the  same  to  be  made  as  may 
be  or  become  necessary  from  monies  collected,  so  as 
to  assure  proper  maintenance  and  operation  thereof. 

Third :  It  is  understood  and  agreed  that  the  Agent! 
shall  employ  all  necessary  help,  make  all  necessary 
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purchases  as  may  be  necessary  in  the  premises,  con- 
tract for  and  cause  to  be  made  all  repairs  and  pay 
all  expenses  incurred  in  connection  with  the  opera- 
tion and  maintenance  of  said  premises  and  build- 
ings. 

Such  expenses  shall  be  deducted  monthly  and 
vouchers  therefor  shall  accompany  each  monthly 
statement. 

Fourth:  The  Agent  shall  render  monthly  to  the 
Owner  a  statement  which  shall  show  all  income  and 
disbursements. 

Fifth :  It  is  expressly  understood  and  agreed  that 
all  applications  for  space  in  said  project,  or  any 
part  thereof,  are  to  be  referred  to  the  Agent,  it 
being  understood  that  all  leases  and  other  arrange- 
ments for  the  occupancy  of  any  space  in  said  proj- 
ect or  buildings,  or  portions  thereof,  shall  be 
referred  to  and  closed  by  said  Agent  and  by  no  one 
else. 

Sixth:  The  Agent  is  hereby  authorized  and  shall 
have  power  and  authority  to  take  any  action  at  law 
or  in  equity,  which  it  shall  deem  necessary  or  ap- 
propriate for  the  purpose  of  enforcing  collection  of 
moneys  due  from  tenants  or  to  repossess  any  por- 
tion of  the  premises,  in  the  event  conditions  should 
make  it  necessary  to  repossess  any  portion  of  the 
premises. 

Seventh:  The  Agent  shall  render  to  the  Owner 
bills  for  all  assessments,  taxes  and  water  which  may 
be  levied  by  constituted  authority  against  said  prem- 
ises. 
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Eighth:  The  Owner  agrees  to  pay  to  the  Agent 
five  per  cent  of  the  amount  of  all  monies  collected 
as  rentals.  Said  five  per  cent  to  be  deducted  each 
month  as  part  of  the  expenses  incurred  in  the  man- 
agement and  operation  of  said  premises,  provided 
that  five  per  cent  of  such  rentals  shall  amount  to 
$2,000.00  or  more  per  month,  and  if  such  be  not  the 
case  in  any  one  month,  then  said  Agent  shall  never- 
theless be  paid  the  sum  of  $2,000.00  and  the  differ- 
ence between  five  per  cent  of  said  rental  and 
$2,000.00  shall  be  made  up  out  of  the  total  rents 
collected  during  any  one  month. 

Ninth:  It  is  hereby  understood  by  the  parties 
hereto  that  Bayview  Realty,  Inc.,  an  Alaska  cor- 
poration, is  wholly  owned  by  Cash  Cole  and  Everett 
Nowell.  That  upon  their  decision  and  discretion 
they  may  dissolve  Bayview  Realty,  Inc.,  as  a  cor- 
poration and  take  over  the  assets  and  liabilities  of 
such  corporation  personally.  That  all  rights  and 
conditions  of  this  contract  shall  in  such  event  of 
dissolution  be  binding  on  and  in  favor  of  Cash  Cole 
and  Everett  Nowell  as  individuals. 

Tenth:  And  finally  it  is  agreed  between  the 
Owner  and  the  said  Agent  that  all  moneys  received 
from  rentals  of  said  premises  shall  be  applied  as 
follows : 

(a)  To  the  payment  of  all  expenses  incurred  in 
connection  with  the  management  and  operation  of 
said  project  and  premises,  including,  but  not  limited 
to,  wages,  repairs,  replacements,  taxes,  impositions 
and  compensations  of  said  Agent  as  set  forth  in 
paragraph  Eight. 
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(b)     Payment    of   monthly   sum    of    

to  the  National  Bank  of  Commerce  of  Seattle, 
Washington,  in  accordance  with  provisions  of  a 
certain  indenture  of  mortgage,  dated  the  ....  day 
of  June,  1950,  reference  to  which  is  hereby  made, 
and  any  balance  remaining  shall  be  deposited  to  the 
account  of  Fairview  Development,  Inc.,  to  be  used 
as  profits  according  to  the  agreement  of  the  owners 
of  the  stock  of  such  Fairview  Development,  Inc. 

In  Witness  Whereof,  the  said  parties  have  caused 
these  presents  to  be  executed  by  their  respective 
officers,  pursuant  to  a  resolution  duly  adopted  by 
their  respective  Board  of  Directors,  this  1st  day  of 
December,  1951. 

[Seal]  FAIRVIEW  DEVELOPMENT, 

INC., 

By  /s/  EVERETT  NOWELL, 
President ; 

/s/  CASH  COLE, 

Vice-President ; 


Secretary. 

[Seal]  BAYVIEW  REALTY,  INC., 

By  /s/  EVERETT  NOWELL, 
President; 

/s/  CASH  COLE, 
Secretary. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  August  7,  1953. 
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[Title  of  District  Court  and  Cause.] 

United  States  of  America, 
Territory  of  Alaska — ss. 

Cash  Cole,  being  first  duly  sworn,  deposes  and 
says  that  the  attached  is  a  true  copy  of  a  letter  sent 
to  Institutional  Securities,  c/o  Seattle  Trust  and 
Savings  Bank,  and  Federal  Housing  Administra- 
tion, Juneau,  Alaska,  dated  March  18,  1953. 

Said  Institutional  Securities  has  a  F.H.A.  guar- 
anteed mortgage  in  the  sum  of  $3,080,000  on  the 
property  known  as  Fairview  Manor,  owned  by  Fair- 
view  Development,  Inc.,  located  at  Fairbanks, 
Alaska. 

The  attached  letter  is  the  document  referred  to 
in  a  letter  from  J.  F.  Campbell,  Vice  President  and 
Manager  of  the  Mortgage  Loan  Department  of  the 
Seattle  Trust  and  Savings  Bank,  Seattle,  Wash- 
ington, on  Page  7  in  an  affidavit  of  the  undersigned 
in  opposition  to  Plaintiffs'  motions  for  appointment 
of  receiver  and  temporary  injunction. 

/s/  CASH  COLE. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  August,  1953. 

[Seal]        /s/  ARNOLDINE  R.  SCOTT, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 

My  Commission  expires  March  31,  1956. 
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March  18,  1953. 
Institutional  Securities, 
c/o  Seattle  Trust  &  Savings  Bank, 
Seattle,  Washington,  and 
Federal  Housing  Administration, 
Juneau,  Alaska. 

Re:  Fairview  Manor. 

Gentlemen : 

We  have  now  completed  our  first  year  of  opera- 
tion and  as  a  result  of  the  severe  climatic  conditions 
and  limited  public  utilities  in  the  area,  numerous 
changes  and  improvements  have  had  to  be  made  and 
must  be  made  to  the  project  in  order  to  safeguard 
the  property  and  protect  the  occupants.  Improve- 
ments that  have  already  been  made  and  paid  for 
from  rental  income  are  as  follows: 

1.  To  eliminate  the  continuous  usage  of 
the  four  15  H.P.  water  pumps,  four 
1  and  P/2  water  pumps  were  in- 
stalled  $    3,146.26 

2.  Sixty  fire  extinguishers  1,461.24 

3.  Thirty-two  fire  hose  racks 1,565.49 

4.  Thirty-two  fire  hoses 571.40 

5.  Fire  ropes  108.67 

6.  In  order  to  reduce  noise  in  the  hot 
water  system,   silent-checked  valves 

were  installed 300.00 
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7.  Additional  safety  controls  were 
added  to  all  boilers  at  the  request  of 

the  Fire  Underwriters 243.64 

8.  To  eliminate  misusage  of  laundry 
equipment,  32  coin  meters  were  in- 
stalled on  equipment 1,032.05 

9.  Additional  laundry  trays  were  in- 
stalled in  all  laundry  rooms 1,048.10 

10.  Storm  windows  and  ventilating  and 
heating  water  pipes  in  garage  areas .       3,500.00 

11.  Roof  fences  in  all  buildings  to  pre- 
vent ice  from  forming  on  roofs 5,000.00 

12.  Real  estate  taxes  levied  during  con- 
struction         31,612.00 

13.  Interest  on  mortgage : 

Due  January  1,  1952 $9,075.26 

30  days  delinquent  interest        30.25 

Due  February  1,  1952....   9,194.76       18,300.27 


14.  One  Chevrolet  truck,  one  Ford  truck, 
one  International  dump  truck  and 
one    tractor    purchased    to    provide 

snow  and  ash  removal 8,207.34 

15.  Project  warehouse    9,708.89 

16.  Power   house    and    plant    (Two    50 

K.W.   Diesel   generators) 22,340.44 

17.  Cover  and  insulate  exposed  heating 
pipes  in  front  hallways  to  prevent 
freezing    2,000.00 

18.  Connect  fire  hoses  to  water  system .  .       3,600.00 

Total $113,745.79 
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In  addition  to  the  above  improvements  and  ex- 
penditures we  must  immediately  proceed  with  the 
following  in  order  to  preserve  the  property  and 
maintain  an  efficient  operation: 

1.  Install  additional  insulation  in  all  attic 
areas   to   prevent  heat   loss   and   roof 

icing    $  7,500.00 

2.  Drill  and  install  a  second  well  for  the 

safety  of  the  project 15,000.00 

3.  Correct  surface  drainage  around  all 
entrance  walks  to  prevent  heaving  and 
cracking  and  repair  walks 9,500.00 

4.  Additional  pipe  insulation  to  prevent 
sweating 6,500.00 

5.  Replace  aluminum  roofing  where  dam- 

aged by  ice  removal 25,875.00 

Total $64,375.00 

The  project  has  operated  at  a  high  rate  of  oc- 
cupancy. However,  we  have  not  been  able  to  ac- 
cumulate reserves  adequate  to  meet  the  cost  of  these 
much  needed  improvements.  We  are  requesting  that 
you  permit  the  withdrawal  of  our  reserve  for  re- 
placement fund  and  that  you  waive  the  monthly 
contribution  to  this  account  for  one  year.  We  feel 
that  with  this  assistance  and  with  what  we  are  able 
to  accumulate  out  of  rental  income,  we  shall  have 
sufficient  funds  to  pay  for  all  this  necessary  work. 

Your  early  reply  will  be  greatly  appreciated  as 
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this  type  of  work  must  be  done  before  the  large 
construction  jobs  commence  in  the  area. 

Very  truly  yours, 

FAIRVIEW  DEVELOPMENT, 
INC., 

By  , 

President ; 

By  , 

Secretary. 
CC:as 
cc :  Federal  Housing  Administration. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  August  7,  1953. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  CLIFF  MORTENSEN  IN 
OPPOSITION  TO  AFFIDAVITS  OF  CASH 
COLE  AND  EVERETT  NOWELL,  DATED 
AUGUST  3,  1953 

State  of  Washington, 
County  of  King — ss. 

Cliff  Mortensen,  being  first  duly  sworn  on  oath, 
deposes  and  says :  That  he  is  a  citizen  of  the  United 
States  and  of  the  State  of  Washington,  over  the 
age  of  twenty-one  years,  competent  to  be  a  witness 
in  the  above-entitled  action  and  one  of  the  plaintiffs 
above   named.   That  he   is   further   an   officer   and 
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director  of  Fairview  Development,  Inc.,  That  he 
makes  this  affidavit  in  opposition  to  the  affidavits 
of  Cash  Cole  and  Everett  Nowell,  each  dated 
August  3,  1953,  purporting  to  have  been  subscribed 
and  sworn  to  by  the  said  Everett  Nowell  and  Cash 
Cole  before  John  E.  Hedrick,  Notary  Public  in  and 
for  the  State  of  Washington,  residing  at  Seattle. 
That  he  has  read  the  said  affidavits  of  the  said  Cash 
Cole  and  the  said  Everett  Nowell. 

1.  That  in  the  first  instance  Fairview  Develop- 
ment, Inc.,  was  organized  by  Everett  Nowell  and 
Cash  Cole  for  the  purpose  of  obtaining  a  lease  upon 
a  tract  of  land  situated  in  Fairbanks  Recording 
Precinct  and  erecting  an  apartment  project 
thereon.  That  Nowell  and  Cole  are  not  and  were  not 
builders  or  contractors  and  had  neither  requisite 
skill,  knowledge  or  construction  ability,  nor  the 
capital  and  financial  standing  to  enable  them  either 
by  themselves  or  by  said  corporation  to  obtain  such 
lease  and  construct  the  apartment  project.  That 
Nowell  and  Cole  accordingly  came  to  affiant  and 
Nelse  Mortensen  and  Frank  V.  Henderson  and  pro- 
posed that  the  latter  three  become  financially  in- 
terested in  Fairview  Development,  Inc.,  and  that 
said  corporation  obtained  a  lease  from  the  City  of 
Fairbanks,  an  FHA  insured  mortgage  loan  in  the 
amount  of  $3,080,000,  and  constructed  a  272-unit 
apartment  project  on  these  leased  lands.  That  affiant 
and  Nelse  Mortensen  and  Frank  V.  Henderson  were 
at  first  unwilling  to  become  interested  in  said  cor- 
poration, Fairview  Development,  Inc.,  on  any  basis 
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other  than  having  the  controlling  interest  in  said 
corporation  and  control  on  the  Board  of  Directors 
thereof.  That  when  the  parties  were  first  negotiat- 
ing in  said  project,  it  was  upon  the  basis  of  Cliff 
Mortensen,  Nelse  Mortensen  and  Frank  V.  Hender- 
son owning  %  of  the  stock  of  Fairview  Develop- 
ment, Inc.,  and  Everett  Nowell  and  Cash  Cole 
owning  %  thereof  and  the  Mortensens  having  con- 
trol on  the  Board  of  Directors  of  said  corporation. 
That  the  negotiations  between  the  parties  were 
finally  concluded  upon  the  basis  of  the  common 
stock  of  Fairview  Development,  Inc.,  being  owned 
50%  by  Bayview  Hearty,  Inc.,  and  50%  by  affiant, 
Nelse  Mortensen  and  Frank  V.  Henderson.  It  was 
further  agreed  that  there  would  be  three  members 
on  the  Board  of  Directors  of  said  corporation  and 
that  the  directors  were  to  be  Cash  Cole,  Everett 
Nowell  and  Cliff  Mortensen.  It  was  further  agreed 
between  the  parties  as  evidenced  by  a  certain  agree- 
ment, dated  June  16,  1950,  that  Nowell  and  Cole, 
acting  for  themselves,  and  Bayview  Realty,  Inc., 
would  together  have  one  vote  on  the  Board  of  Direc- 
tors and  that  Cliff  Mortensen  acting  for  himself 
and  Nelse  Mortensen  and  Frank  V.  Henderson 
would  have  one  vote  on  the  Board  of  Directors, 
and  that  in  the  event  of  the  inability  of  the  parties 
to  agree  on  matters  affecting  the  welfare  of  the 
corporation  and  action  to  be  taken  by  the  Board, 
the  matter  would  be  referred  to  Ken  Kadow  of 
Juneau,  Alaska,  for  his  decision  or  in  the  event  he 
was  not  available,  then  to  Roy  Sumpter  for  his 
decision  and  that  the  decision  of  the  said  Kadow 
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of  Juneau,  Alaska,  or  Sumpter  of  Seattle,  Wash- 
ington, on  said  matters  in  which  Nowell  and  Cole, 
on  the  one  hand,  and  the  Mortensens  and  Hender- 
son, on  the  other  hand,  were  in  disagreement  would 
he  binding  upon  all  parties  to  said  voting  agree- 
ment. 

That  almost  from  the  inception  of  the  project, 
there  has  been  disagreement  and  conflict  between 
Cole  and  Nowell  acting  for  themselves  and/or  Bay- 
view  Realty,  Inc.,  on  the  one  hand  and  Cliff  Morten- 
sen,  Frank  V.  Henderson  and  Nelse  Mortensen  on 
the  other  hand  on  matters  pertaining  to  corporate 
affairs.  That  Cole  and  Nowell  conceive  of  Fairview 
Development,  Inc.,  as  their  own  project  to  be  oper- 
ated for  their  sole  benefit,  financially  and  otherwise, 
and  refuse  to  recognize  the  rights  of  Nelse  Morten- 
sen,  Frank  V.  Henderson  and  Nelse  Mortensen  on 
and  to  the  corporate  assets  and  corporate  affairs. 
That  Cole  and  Nowell  have  run  said  project  for 
their  individual  benefits  and  as  they  themselves  see 
fit  without  consulting  the  Mortensen  interests  and 
in  numerous  instances  without  advising  the  Morten- 
sen interests  of  the  action  they  have  taken.  That 
they  have  consistently  held  what  purport  to  be 
meetings  relating  to  the  corporate  affairs,  either 
Directors'  meetings  or  stockholders'  meetings,  with- 
out notice  to  Cliff  Mortensen,  Nelse  Mortensen  and 
Frank  V.  Henderson  or  either  of  them  and  have 
failed  to  keep  accurate  records  and  accounts  of  the 
proceedings  of  said  meetings. 

2.     Referring  to  paragraph  10  of  the  affidavit  of 
Cash   Cole,   the   statement   therein   contained   that 
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there  was  ever  adopted  at  a  duly  and  regularly 
called  meeting  of  the  Board  of  Directors  of  this 
corporation  of  which  affiant  had  notice  or  at  which 
he  was  present  a  resolution  to  the  effect  that  Bay- 
view  Realty,  Inc.,  would  assume  the  management 
of  Fairview  Development,  Inc.,  and  received  5% 
of  the  total  income  of  Fairview  Development,  Inc., 
with  a  minimum  guarantee  of  not  less  than  $2,000 
per  month  plus  all  expenses  incurred  by  Bayview 
Realty,  Inc.,  is  utterly  false.  That  no  such  action 
was  ever  taken  by  any  regularly  constituted  meeting 
of  the  Board  of  Directors  of  said  corporation  nor 
was  any  such  action  ever  taken  at  any  meeting  at 
which  affiant  was  present  or  of  which  he  had  notice. 
Affiant  further  denies  that  the  Board  of  Directors 
of  said  corporation,  Fairview  Development,  Inc., 
ever  authorized  an  agreement  upon  such  basis  or 
ever  authorized  any  written  agreement  between 
Bayview  Realty,  Inc.,  and  Fairview  Development, 
Inc.,  purporting  to  embody  the  terms  referred  to 
as  to  said  agreement  of  December  1,  1951.  That  at 
no  time  has  Cliff  Mortensen  and  Nelse  Mortensen 
or  Frank  V.  Henderson,  or  either  of  them,  either 
in  their  capacity  as  stockholders  or  in  their  rep- 
resentation on  the  Board  of  Directors  ever  agreed 
to  the  payment  of  any  such  management  sum  to 
Bayview  Realty,  Inc.,  and/or  Cash  Cole  or  Everett 
Nowell. 

3.  Referring  to  paragraph  11  of  the  said  affi- 
davit of  Cash  Cole,  affiant  denies  that  the  said  Cash 
Cole  and  Everett  Nowell,  or  either  of  them,  have 
used  their  best  efforts  and  energy  in  managing  the 
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housing  development  known  as  Fairview  Develop- 
ment, Inc.;  that,  on  the  contrary,  they  have  arbi- 
trarily preempted  unto  themselves  the  assets  and 
income  from  said  project,  spent  same  at  will  with- 
out accounting  to  affiant  and  Nelse  Mortensen  and 
Frank  V.  Henderson  therefor,  and  have  wasted  and 
mismanaged  said  project  to  its  detriment  and  to 
the  detriment  of  the  stockholders  of  said  corpora- 
tion. 

4.  That  there  has  never  been  any  official  action 
of  the  Board  of  Directors  of  said  corporation 
authorizing  the  discharge  of  Herbert  Lofquist,  a 
certified  public  accountant,  at  one  time  employed 
to  keep  the  books  and  records  of  said  corporation. 
That  affiant  has  received  no  accountings  of  the  finan- 
cial affairs  of  the  corporation  since  Lofquist  was 
purportedly  discharged  by  Cole  and  Nowell  who 
assumed  unto  themselves  the  authority  to  discharge 
him  without  the  authorization  of  the  Board  of  Di- 
rectors of  the  corporation. 

5.  That  the  Board  of  Directors  of  said  corpora- 
tion has  never,  at  any  meeting  attended  by  affiant 
or  at  any  meeting  of  which  he  had  notice,  author- 
ized the  payment  of  any  salaries  to  Everett  Nowell 
as  President  of  Fairview  Development,  Inc.,  or  to 
Cash  Cole  as  Secretary-Treasurer  of  said  corpora- 
tion. 

6.  That  from  the  time  of  the  organization  of  the 
Fairview  Manor  project,  Everett  Nowell  has  been 
employed  by  Alaska  Freight  Lines  in  a  managerial 
or  semi-executive  capacity  and  has  devoted  a  large 
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portion  of  his  time  to  the  interests  of  Alaska 
Freight  Lines.  That  the  said  Everett  Nowell  has 
maintained  a  residence  in  the  City  of  Seattle,  Wash- 
ington, and  spends  a  large  portion  of  his  time  in 
the  City  of  Seattle,  particularly  during  the  winter 
months,  and  on  matters  wholly  unrelated  to  the 
affairs  of  Fairview  Development,  Inc. 

That  Cash  Cole  has  on  several  occasions  since  the 
inception  of  the  project  spent  several  months  at  a 
time  sojourning  in  California  on  matters  unrelated 
to  the  affairs  of  the  corporation. 

That  Cliff  Mortensen  has  never  received  nor 
drawn  any  salary  from  Fairview  Development,  Inc., 
although  his  efforts  in  the  furtherance  of  its  affairs 
and  welfare  have  consumed  large  amounts  of  his 
time  and  managerial  abilities,  particularly  in  con- 
nection with  matters  pertaining  to  the  financing  and 
matters  pertaining  to  the  construction  of  said 
project.  That  it  was  the  credit  and  financial  stand- 
ing of  affiant,  Cliff  Mortensen,  Nelse  Mortensen  and 
Frank  V.  Henderson,  which  made  this  project  an 
actuality  in  the  first  place  and  that  without  said 
credit  and  financial  standing  and  assistance  and 
construction  ability,  Cole  and  Nowell  would  them- 
selves have  been  unable  to  erect  said  project. 

7.  Referring  to  paragraph  15  of  the  affidavit  of 
Cash  Cole,  the  statement  that  it  is  necessary  that 
Cash  Cole  and  Everett  Nowell  occupy  apartments 
in  said  housing  project  is  false;  that  said  apart- 
ments were  occupied  simply  as  matters  of  personal 
convenience  to  Cole  and  Nowell  and  were  occupied 
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by  them  free,  over  the  protest  of  affiant,  Nelse 
Mortensen  and  Frank  V.  Henderson,  and  that  such 
occupancy  has  never  been  authorized  by  any  duly 
constituted  or  held  Directors'  meeting  of  the  cor- 
poration. That  the  statement  that  proper  minutes 
of  the  meetings  of  the  directors  of  said  corporation 
have  been  kept  by  Cole  and  Nowell  is  not  true ;  that 
such  minutes  as  Cole  and  Nowell  purporting  to 
substantiate  their  position  are  simply  self-serving 
minutes  of  meetings  which  either  never  did  take 
place  or  were  held  by  Cole  and  Nowell  without 
notice  to  affiant  and/or  Nelse  Mortensen  and  Frank 
V.  Henderson. 

8.  Referring  to  paragraph  16  of  the  affidavit  of 
Cash  Cole,  Fairview  Development,  Inc.,  had  com- 
menced occupying  and  renting  the  units  in  the 
project  prior  to  August  1,  1951;  that  the  construc- 
tion required  to  be  done  by  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson  under  the 
terms  of  the  construction  contract  had  been  done 
prior  to  the  date  referred  to  in  said  paragraph  and 
that  consequently  the  obligations  to  pay  the  mort- 
gage interest  due  January  1,  1952,  and  February 
1,  1952,  and  the  taxes  levied  August  1,  1951,  were 
the  obligations  of  Fairview  Development,  Inc.,  and 
not  the  obligations  of  Nelse  Mortensen,  Cliff  Mort- 
ensen and  Frank  V.  Henderson  and/or  Nelse 
Mortensen  Alaska,  Inc.,  or  an}T  of  them. 

9.  Referring  to  paragraph  17  of  Cash  Cole's 
affidavit,  affiant  admits  that  there  has  recently  been 
filed  in  the  United  States  District  Court  for  West- 
ern   District    of    Washington    a    suit    purportedly 
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brought  in  the  name  of  Fairview  Development,  Inc., 
against  affiant  Cliff  Mortensen,  Xelse  Mortensen 
and  Frank  V.  Henderson  wherein  the  prayer  is  for 
damages  in  the  sum  of  $699,912.27;  affiant  states, 
however,  that  said  action  has  not  been  authorized 
by  the  Board  of  Directors  of  said  corporation ;  that 
said  action  is  without  basis  in  law  or  in  fact  and  is 
simply  another  unauthorized  act  on  the  part  of  Cole 
and  Xowell  to  injure  the  credit  and  reputation  of 
affiant,  Xelse  Mortensen,  and  Frank  V.  Henderson. 

10.  That  in  answer  to  paragraph  19  of  the  affi- 
davit of  Cash  Cole,  affiant  states  that  he  has  read 
the  affidavit  of  J.  E.  Swanson,  Jr.,  herein  in  answer 
to  the  affidavit  of  Cash  Cole  and  Everett  Xowell. 
That  the  matters  stated  in  the  affidavit  of  the  said 
J.  E.  Swanson,  Jr.,  and  in  the  transcription  pre- 
pared by  him  as  to  what  took  place  at  the  meeting 
of  October  29,  1952,  are  true  and  correct  and  rep- 
resent a  full,  true  and  correct  and  accurate  account 
of  what  occurred  at  said  meeting  October  29,  1952. 

That  when  the  project  was  completed  and  the 
units  occupied,  Cash  Cole  and  Everett  Xowell,  on 
behalf  of  themselves  and  on  behalf  of  Bayview 
Realty,  Inc.,  agreed  to  provide  a  fidelity  bond  to 
indemnify  the  corporation  in  connection  with  the 
handling  of  the  corporation's  funds.  That  such  a 
bond  was  issued,  but  that  the  said  Cole  and  Xowell 
have  consistently  refused  either  on  behalf  of  them- 
selves or  on  behalf  of  Bayview  Realty,  Inc.,  to  sign 
the  application  for  said  bond,  with  the  result  that 
the  bonding  company  cancelled  the  same  and  that 
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they  have  failed  to  furnish  good  and  proper  bond 
to  the  corporation. 

11.  Referring  to  paragraph  5  of  the  affidavit  of 
Everett  Nowell,  filed  herein,  the  lien  claims  therein 
referred  to  are  all  involved  presently  in  litigation. 
That  affiant,  Nelse  Mortensen,  and  Frank  V.  Hen- 
derson have  presently  on  deposit  in  escrow  with  the 
National  Bank  of  Commerce  of  Seattle  funds  in  the 
amount  of  $478,000  to  cover  such  of  said  lien  claims 
as  may  be  adjudicated  to  be  valid  claims.  That  Cash 
Cole  has  done  nothing  whatsoever  to  protect  the 
interests  of  Fairview  Development,  Inc.,  in  connec- 
tion with  said  lien  claims,  but,  on  the  contrary,  has, 
if  not  actively,  at  least,  passively,  co-operated  with 
A.  G.  Rushlight  &  Co.  in  an  effort  to  help  said  A.  G. 
Rushlight  &  Co.  substantiate  its  claim  simply  for 
the  purpose  of  injuring  affiant,  Nelse  Mortensen, 
and  Frank  V.  Henderson  and  that  instead  of  taking 
an  adversary  position  to  the  positions  of  said  lien 
claimants,  Cash  Cole  has  on  the  contrary  taken  a 
friendly  position  toward  the  said  lien  claimants  and 
has  been  working  and  is  working  contrary  to  the 
interests  of  Fairview  Development,  Inc.,  in  connec- 
tion therewith. 

/s/  CLIFF  MORTENSEN. 

Subscribed  and  Sworn  to  before  me  this  10th  clay 
of  August,  1953. 

[Seal]        /s/  HERMAN  HOWE, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Endorsed]  :    Filed  August  14,  1953. 
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[Title  of  District  Court  and  Cause.] 

ANSWERING  AFFIDAVIT  OF  CLIFF  MORT- 
ENSEN  IN  OPPOSITION  TO  AFFI- 
DAVITS OF  CASH  COLE  AND  EVERETT 
NOWELL 

State  of  Washington, 
County  of  King — ss. 

Cliff  Mortensen,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  he  is  one  of  the  plaintiffs 
above  named  and  makes  this  affidavit  in  opposition 
to  the  affidavits  of  Cash  Cole  and  Everett  Nowell 
on  file  herein. 

That  attached  hereto  is  a  photostatic  copy  of  a 
letter  received  by  affiant,  dated  May  24,  1951,  from 
Everett  Nowell  pertaining  to  Fairview  Develop- 
ment, Inc.,  and  the  operation  of  the  Fairview  Manor 
project.  That  said  letter  is  on  the  letterhead  of 
Alaska  Freight  Lines  and  is  signed  "Ev"  and  was 
received  by  affiant  in  due  course  of  business  per- 
taining to  the  affairs  of  Fairview  Development, 
Inc. 

/s/  CLIFF  MORTENSEN. 

Subscribed  and  Sworn  to  before  me  this  11th  day 
of  August,  1953. 

[Seal]        /s/  J.  E.  SWANSON,  JR., 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
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Inter-Office  Communications 
Alaska   Freight  Lines,   Inc. 

Date:  May  24,  1951. 

To: 

Subject: 

From : 

Dear  Cliff: 

Am  leaving  here  June  7th  for  Juneau  and  after 
spending  a  couple  of  days  there  will  come  on  in  to 
Seattle.  I  feel  it  is  necessary  that  we  call  a  meeting 
of  Fairview  Development  and  discuss  the  manage- 
ment of  the  project.  As  it  is  with  Cash  controlling 
Bayview,  he  will  run  the  place  to  suit  himself  and 
has  control  of  all  the  funds  and  can  pay  himself  an 
exorbitant  salary  and  expenses  and  the  rest  of  us 
will  be  on  the  outside. 

Hope  Ken  will  be  able  to  come  on  down  with  me. 
You  have  probably  gone  over  these  matters  with 
Joe  but  we  have  to  have  a  specific  contract  with 
Bayview  and  have  all  the  money  deposited  in  Fair- 
view  and  controlled  by  the  accountants.  We  should 
also  bond  Cash.  I  don't  trust  the  Bastard  after  what 
he  pulled  on  Ken. 

Met  with  Call  and  Hoopes  today.  They  are  pre- 
paring a  letter  to  us,  with  copies  to  FHA  and 
Health  Dept.  that  the  city  plans  on  installing  water 
mains  at  Weeks  Field  and  when  they  are  in  will  be 
able  to  furnish  water  to  our  project.  This  letter  will 
satisfy  the  health  dept.  to  approve  our  present  sys 
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tern,  if  you  can  call  it  that.  We  are  pumping  up 
more  sand  than  water  at  present  and  Stan  is  plenty 
worried. 

The  City  has  gone  on  record  that  they  have  to 
furnish  us  sewage  disposal  when  we  are  ready  to 
occupy  the  first  building,  so  about  the  only  thing 
that  will  hold  us  up  for  July  first  is  the  painters, 
floor  men  or  that  our  appliances  do  not  arrive. 

We  have  about  200  letters  requesting  apts.  and 
we  haven't  assured  anyone  of  anything.  God  knows 
what  would  happen  if  we  advertised  the  rentals. 
People  are  still  hounding  us  for  a  date  so  they  can 
get  their  furniture,  etc.  I'm  doing  nothing  about 
nothing. 

By  all  means  we  should  have  Frank  Henderson 
at  our  meeting  as  he  will  be  the  only  one  that  will  be 
able  to  half  reason  with  an  insane  man. 

Best  to  all, 

/s/  EV. 

[Endorsed]  :    Filed  August  14,  1953. 
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[Title  of  District  Couit  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  PLAINTIFFS' 
MOTIONS  FOR  APPOINTMENT  OF  RE- 
CEIVER AND  TEMPORARY  INJUNC- 
TION 

United  States  of  America, 
Territory  of  Alaska — ss. 

The  undersigned,  Frank  V.  Henderson,  being  first 
duly  sworn  upon  oath,  deposes  and  says  as  follows : 

1.  That  he  is  a  citizen  of  the  United  States  and 
the  State  of  Washington ;  that  he  is  over  the  age  of 
twenty-one  years  and  sui  juris. 

2.  That  he  is  one  of  the  plaintiffs  in  th?  above- 
entitled  cause,  and  that  said  cause  was  filed  by 
Fairview  Development,  Inc.,  an  Alaska  corporation ; 
Nelse  Mortensen,  the  undersigned  and  Cliff  Mort- 
ensen,  individually  and  as  directors  and  stockhold- 
ers of  Fairview  Development,  Inc.,  and  for  and  on 
behalf  of  all  other  stockholders  of  Fairview  De- 
velopment, Inc.,  because  of  the  deadlock  in  the 
conduct  or  management  of  the  affairs  of  the  plain- 
tiff corporation,  Fairview  Development,  Inc.,  due 
to  failure  of  the  board  of  directors  to  proceed ;  dead- 
lock among  the  stockholders  and  members  of  the 
board  of  directors  resulting  in  deadlock  and  paraly- 
sis of  corporate  functions;  dissention  and  discord 
as  to  who  in  fact  compromise  the  board  of  direc- 
tors; mismanagement  and  improper  disposition  of 
funds  and  dissipation  of  assets,  and  impairment  of 


318  Cask  Cole,  et  al.,  vs. 

said  corporation  property  by  one  or  more  of  the 
principal  defendants  in  the  above-entitled  cause. 

3.  That  the  undersigned  has  read  the  affidavit 
executed  by  Cliff  Mortensen  and  filed  in  the  above- 
entitled  cause  on  June  25,  1953,  in  support  of  plain- 
tiffs' motions  for  appointment  of  receiver  and 
temporary  injunction,  and  is  familiar  with  the  facts 
therein  stated;  and  that  by  reference  to  said  affi- 
davit the  undersigned  does  hereby  adopt  all  of  the 
statements  therein  made  as  if  fully  set  out  herein 
and  confirms  the  same. 

4.  That  the  undersigned  is  informed  and  believes 
and  upon  such  information  and  belief  states  the 
facts  to  be  that  the  defendants  in  the  above-entitled 
cause,  or  one  or  more  of  them,  has  used  or  will  use 
monies  or  other  funds  of  the  plaintiff,  Fairview 
Development,  Inc.,  for  the  purpose  of  various  un- 
authorized additions  or  changes  in  the  structure  and 
appurtenances  of  the  Fairview  Manor  without 
proper  authorization  from  the  stockholders  or  the 
board  of  directors  of  said  corporation,  and  to  the 
irreparable  harm  and  loss  of  the  stockholders;  and 
that  such  funds  and  monies  of  said  plaintiff  cor- 
poration are  used  for  payment  of  unauthorized  and 
excessive  salaries  to  the  defendants,  Cash  Cole  and 
Everett  Nowell,  for  other  persons  best  known  to 
said  defendants,  without  proper  authority  either 
from  said  stockholders  or  board  of  directors  to  the 
irreparable  loss  and  damage  of  the  stockholders. 

5.  That  the  undersigned  is  further  informed  and 
believes  and  upon  such  information  and  belief  states 
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the  facts  to  be  that  the  affairs  of  said  plaintiff  cor- 
poration, Fairview  Development,  Inc.,  have  not  been 
properly  conducted  or  managed  due  to  the  failure 
and  refusal  of  the  defendants  herein  individually 
and  in  their  respective  capacities,  to  hold  stockhold- 
ers' meetings  and  board  of  directors'  meetings,  to 
abide  by  the  bylaws  of  said  plaintiff  corporation,  its 
articles  of  incorporation  and  the  General  Laws  of 
the  Territory  of  Alaska  concerning  the  control  and 
conduct  of  corporate  affairs,  and  have  prevented 
and  continued  to  prevent  each  of  the  plaintiffs,  who 
are  stockholders  or  Cliff  Mortensen  as  director  and 
officer  of  said  plaintiff  corporation,  from  exercising 
their  legal  rights,  title  and  interest  in  said  corpora- 
tion and  in  the  conduct  and  management  of  the 
affairs  of  said  corporation,  to  their  irreparable  in- 
jury, loss  and  damage,  as  well  as  to  the  irreparable 
injury  and  damage  of  said  plaintiff  corporation. 

6.     Efforts  to  settle  the  differences  existing  be- 
tween the  individual  plaintiff  stockholders  and  the 
individual  defendant  stockholders  of  the  Fairview 
Development,  Inc.,  have  been  made  for  some  time, 
but  no  accord  or  compromise  has  been  reached,  and 
the   discord   and  lack  of  agreement  between  said 
stockholders   has   continued   and   continues  to   the 
date  hereof  and  has  resulted  and  continues  to  result 
both  in  a  deadlock  among  the  stockholders  of  said 
plaintiff  corporation  and  its  directors.  Said  dead- 
lock can  only  be  resolved  by  a  final  decree  of  this 
Court  in  the  above-entitled  action.  In  the  meanwhile 
the  interests  of  the  plaintiff  stockholders  and  the 
plaintiff  corporation  can  only  be  protected  by  the 
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appointment  of  a  disinterested  person  as  a  receiver, 
and  such  appointment  is  necessary  at  this  time  to 
prevent  further  dissipation  of  assets  of  the  plaintiff 
corporation  and  to  grant  to  the  plaintiff  stockhold- 
ers equal  protection  with  that  of  the  defendant 
stockholders. 

7.  The  undersigned  has  been  informed  by  the 
Territorial  Health  Department,  Juneau,  Alaska,  and 
believes,  and  upon  such  information  and  belief 
states  the  facts  to  be  that  the  defendant,  Cash  Cole, 
has  violated  health  regulations  pertaining  to  the 
Fairview  Manor  involved  in  this  cause  in  the  fol- 
lowing respects : 

(a)  Said  Cash  Cole  has  refused  to  chlorinate  the 
water  used  in  said  Fairview  Manor  as  required  by 
said  health  regulations. 

(b)  The  Health  Department  has  previously  re- 
fused to  allow  drilling  of  a  well  near  or  adjacent  to 
the  building  constituting  said  Fairview  Manor,  and 
has  required  previous  approval  of  well  sites.  Said 
defendant  Cash  Cole  has  begun  drilling  a  fourth 
well  during  the  past  year  adjoining  one  of  the  build- 
ings, a  distance  of  approximately  6  to  8  feet  con- 
trary to  the  requirements  of  the  Territorial  Health 
Department,  and  without  submitting  for  approval 
the  site  selected  for  said  fourth  well,  and  without 
authority  from  the  board  of  directors  or  the  stock- 
holders. The  undersigned  advised  Mr.  Cole  at  the 
time  said  drilling  was  commenced  regarding  the 
disapproval  of  any  location  near  the  building  for 
such  wdl  pud  their  requirements,  but  said  defend- 
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ant  stated:  "The  hell  with  the  Health  Department! 
What  can  they  do  about  it?"  The  undersigned  ad- 
vised Mr.  Cole  that  such  well  could  be  condemned, 
but  the  latter  stated  they  could  not  do  so  after  it 
was  drilled.  The  undersigned  was  informed  at  the 
Territorial  Health  Department  several  days  ago 
that  no  request  for  approval  of  the  drilling  of  said 
well  had  been  received  by  said  department. 

Such  violation  of  the  regulations  of  the  Health 
Department  not  only  jeopardizes  the  health  of  the 
tenants  at  said  project,  but  also  the  community,  and 
results  in  unauthorized  and  unnecessary  expendi- 
ture of  corporate  funds  of  the  plaintiff  corporation. 

8.  The  undersigned  has  also  been  informed  and 
believes  and,  upon  such  information  and  belief, 
states  the  facts  to  be  that  a  four-inch  line  is  con- 
templated or  has  been  connected  to  the  Fairview 
Manor  water  supply  from  the  Hebb  and  Nordick's 
project,  known  as  Arctic  Park,  located  across  the 
Airport  Road  from  the  Fairview  Manor.  Such  con- 
nection has  not  been  authorized  by  the  stockholders 
of  the  plaintiff  corporation  or  its  board  of  directors, 
and  is  to  the  disadvantage  and  detriment  of  said 
stockholders  and  said  plaintiff  corporation. 

9.  The  discord  and  disagreement  and  conflicting 
claims  of  the  stockholders  of  the  plaintiff  corpora- 
tion are  further  evidenced  by  the  litigation  now 
pending  and  involving  said  stockholders.  Said  liti- 
gation is  as  follows : 

(a)     Certain  disagreements  existed  as  to  the  work 
done  on  the  Fairview  Manor  project  by  two  sub- 
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contractors  of  Nelse  Mortensen-Alaska,  Inc.,  the 
general  contractor.  These  subcontractors  were :  A.  G. 
Rushlight  &  Company,  an  Oregon  corporation,  and 
Pilip  &  Butt,  Inc.,  a  corporation.  Said  subcontrac- 
tors filed  mechanics  liens  on  their  disputed  claims 
against  the  Fairview  Manor  project.  To  resolve 
these  disputes  separate  suits  were  filed  by  said  gen- 
eral contractor  and  its  successors  in  title  against 
said  subcontractors  as  follows:  (1)  Nelse  Morten- 
sen-Alaska,  Inc.,  a  corporation,  et  al.,  vs.  A.  G. 
Rushlight  &  Company,  a  corporation,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  Case 
No.  3105;  and  (2)  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  B.  Henderson,  as  co-partners,  doing 
business  as  Xelse  Mortensen-Alaska  Co.,  et  al.,  vs. 
Pilip  &  Butt,  Inc.,  a  corporation,  and  Clem  Pilip, 
doing  business  as  Clem  Pilip  Co.,  et  al.,  in  the  Su- 
perior Court  of  the  State  of  Washington  for  King 
County,  as  Case  No.  442980.  Suit  was  filed  to  fore- 
close its  lien  in  this  Court  in  which  the  above- 
entitled  proceedings  are  pending  by  A.  G.  Rushlight 
&  Company  as  Case  No.  7163  against  the  Fairview 
Development,  Inc.,  plaintiff  in  this  cause,  and  Nelse 
Mortensen-Alaska,  Inc.,  and  others.  The  under- 
signed has  been  informed  and  believes  and,  upon 
such  information  and  belief,  states  the  facts  to  be 
that  said  Cash  Cole  has  aided  and  abetted  in  the 
filing  and  prosecution  of  said  suit,  and  has  failed  to 
assist  in  the  defense  thereof  on  behalf  of  Fairview 
Development,  Inc.,  all  to  the  detriment  of  said  Fair- 
view  Development,  Inc.,  and  its  stockholders. 
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(b)  Suit  was  filed  on  or  about  July  23,  1953, 
under  instructions  of  said  Cash  Cole  in  the  District 
of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division,  as  Case  No.  3532, 
entitled :  Fairview  Development,  Inc.,  a  corporation, 
vs.  Nelse  Mortensen- Alaska,  Inc.,  the  individual 
plaintiffs  in  this  suit  and  their  respective  wives,  on 
various  purported  claims  arising  under  the  con- 
struction contract  between  said  Nelse  Mortensen- 
Alaska,  Inc.,  and  the  plaintiff  corporation.  Said 
suit  was  filed  without  proper  authority  of  the  stock- 
holders of  said  corporation  or  its  board  of  directors, 
and  for  the  purpose  of  harassing  the  individual 
plaintiffs  in  this  suit,  and  apparently  in  an  effort 
to  compel  said  individual  plaintiffs  to  cease  prose- 
cution of  this  suit.  This  new  litigation  is  referred 
to  in  paragraph  17  of  Mr.  Cole's  affidavit  filed  in 
this  cause. 

(c)  The  above-entitled  suit  in  which  this  affi- 
davit is  filed,  the  new  suit  mentioned  in  the  preced- 
ing subparagraph,  and  the  conduct  of  Mr.  Cole  in 
the  Rushlight  case  show  a  serious  deadlock  among 
the  stockholders  of  the  plaintiff  corporation,  and 
disagreement  as  to  conduct  and  management  of  the 
business  of  the  plaintiff  corporation  and  the  impos- 
sibility of  either  the  plaintiff  stockholders  or  the 
defendant  stockholders  from  imposing  their  will 
upon  each  other  because  of  the  equal  division  of  the 
common  stock,  and  therefore  the  necessity  for  ap- 
pointment of  a  receiver  to  preserve  and  administer 
the  corporation's  property  for  the  equal  benefit  of 
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all  of  the  stockholders  of  the  plaintiff  corporation 
until  the  trial  is  held  in  this  case  and  this  Court, 
by  fmal  decree,  directs  disposition  of  the  plaintiff 
corporation's  assets. 

10.  Contrary  to  the  statements  contained  in  Mr. 
Cole's  affidavit,  Par.  17,  filed  in  this  cause  the  in- 
dividual plaintiffs  have  completed  the  construction 
of  Fairview  Manor  project  according  to  the  terms 
and  provisions  of  the  construction  contract  and 
have  complied  with  all  of  its  requirements,  except 
for  a  few  minor  items,  which  said  individual  plain- 
tiffs have  attempted  to  settle  with  Fairview  De- 
velopment, Inc.,  but  have  been  unable  to  do  so  by 
reason  of  Mr.  Cole's  opposition  and  refusal  to  con- 
sider any  negotiations  but  only  his  own  exaggerated 
and  groundless  claims  alleged  in  the  case  above 
mentioned  bearing  No.  3532  referred  to  in  para- 
graph 9(b)  herein.  The  items  in  dispute  do  not 
exceed  the  maximum  sum  of  $20,000.00,  whereas 
claims  in  the  sum  of  $699,912.27  have  been  made  in 
the  said  suit.  Many*  of  these  excessive  and  unrea- 
sonable claims  are  based  on  defects  resulting  from 
defective  plans  and  specifications  prepared  by  an 
architect  selected  by  Mr.  Cole  in  accordance  with 
the  agreement  between  the  plaintiff  corporation  and 
the  general  contractor,  and  from  changes  occurring 
during  the  progress  of  the  construction,  which 
changes  were  required  and  authorized  by  the  stock- 
holders of  the  plaintiff  corporation. 

11.  The  defendant,  Bayview  Realty,  Inc.,  was 
required   as   property   management   agent   for   the 
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plaintiff  corporation  to  secure  and  deliver  a  bond 
in  the  sum  of  $10,000.00.  The  latter  failed  to  com- 
plete the  usual  application  required  by  the  United 
Pacific  Insurance  Company,  which  issued  such  bond 
for  a  term  of  three  years  from  October  3,  1951. 
Efforts  to  secure  such  application  from  said  Bay- 
view  Realty,  Inc.,  were  without  avail.  The  cost  of 
the  premium  on  said  bond  was  finally  billed  on 
December  20,  1951,  to  Fairview  Development,  Inc., 
plaintiff  in  this  case.  Said  defendant  Bayview 
Realty,  Inc.,  and  its  officers,  said  defendants  Cole 
and  Nowell,  refused  to  sign  said  application  or  to 
furnish  a  financial  statement.  In  view  of  such  fail- 
ure and  lack  of  co-operation  said  United  Pacific 
Insurance  Company  under  its  right  of  cancellation 
cancelled  said  bond  on  April  25,  1953,  and  returned 
the  unearned  premium  under  said  bond. 

12.  Contrary  to  the  statements  contained  in  Mr. 
Cole's  affidavit,  paragraph  11  thereof,  filed  in  this 
cause,  said  individual  defendants,  Messrs.  Cole  and 
Nowell,  were  not  required  to  manage  said  Fairview 
Manor,  since  by  agreement  said  management  was 
to  be  in  Bayview  Realt}^,  Inc. ;  they  have  not  used 
their  best  efforts  and  energy  in  managing  said  proj- 
ect; and  there  was  no  danger  of  said  project  becom- 
ing insolvent,  or  being  unfit  for  occupancy  or  falling 
into  the  control  of  the  mortgage  holder,  under  other 
management.  Mr.  Cole  has  spent  extended  periods 
between  November,  1951,  and  the  date  hereof  in 
Seattle,  Washington;  Washington,  D.  C;  Califor- 
nia,   and    other    places    away    from    the    Fairview 
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Manor  project.  Mr.  Nowell  lias  only  made  token 
visits  to  the  Fairview  Manor  project  during  that 
same  period  and  has  only  spent  limited  time  in  its 
management.  The  undersigned  is  informed  and  be- 
lieves and,  upon  such  information  and  belief,  states 
the  facts  to  be  that  Mr.  Nowell  has  had  full  time 
employment  on  a  position  located  some  distance 
from  the  City  of  Fairbanks. 

13.  Contrary  to  the  statements  contained  in 
paragraph  14  of  said  affidavit  of  Mr.  Cole,  no  sal- 
aries were  authorized  to  Mr.  Cole  or  Mr.  Nowell  by 
the  stockholders  or  by  the  board  of  directors,  and 
were  not  justified  or  authorized  merely  by  reason 
of  the  fact  that  they  were  acting  as  officers  of  said 
corporation. 

11.  The  occupancy  of  apartments  referred  to  in 
paragraph  15  of  Mr.  Cole's  affidavit  by  the  defend- 
ants, Messrs.  Cole  and  Nowell,  were  not  authorized 
by  the  board  of  directors  or  by  the  stockholders  of 
the  plaintiff  corporation.  As  previously  stated  Mr. 
Nowell  made  only  token  visits  to  said  project  and 
had  a  full  time  occupation  located  some  distance 
from  the  City  of  Fairbanks. 

15.  The  undersigned  has  not  received  notice  of 
stockholders'  meetings  or  corporate  reports  or  ac- 
counts' reports  referred  to  in  Mr.  Cole's  affidavit. 

16.  That  contrary  to  the  statements  made  in  the 
affidavit  filed  in  the  above-entitled  cause  by  Everett 
Nowell,  defendant,  concerning  failure  of  the  indi- 
vidual  plaintiffs   herein   as   the   successors   to   the 
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general  contractor  to  discharge  their  responsibilities 
by  permitting  the  liens  hereinafter  mentioned  to 
be  filed,  the  undersigned  declares  that  all  such  re- 
sponsibilities have  been  performed  and  discharged 
as  hereinbefore  stated,  and  that  said  liens  resulted 
from  disagreements  between  the  general  contractor 
and  the  subcontractors,  and  claims  of  the  general 
contractor  against  said  subcontractors.  The  said 
affidavit  of  Everett  Nowell  refers  to  the  following 
liens : 

"a.  Lien  claim  of  A.  G.  Rushlight  &  Co.,  a  cor- 
poration, in  the  sum  of  Three  hundred  fifty-six 
thousand  four  hundred  three  &  85/100  ($356,- 
403.85)  Dollars  plus  interest  and  costs,  filed  De- 
cember 19,  1951. 

"b.  Lien  claim  of  Clem  Pilip,  d/b/a  Pilip  Com- 
pany, in  the  sum  of  Seventy-seven  thousand  six 
hundred  and  eighty-one  &  62/100  ($77,681.62)  Dol- 
lars plus  interest  and  costs,  filed  January  21,  1952. 

"e.  Lien  claim  of  C.  H.  Keaton,  d/b/a  Keaton 
Paint  Company,  in  the  sum  of  Seventeen  thousand 
three  hundred  thirty-nine  and  44/100  ($17,339.44) 
Dollars  plus  interest  and  costs,  filed  February  16, 
1952. 

"d  Lien  claim  of  Pilip  &  Butt  Painting  Con- 
tractors, Inc.,  in  the  sum  of  Seventy-seven  thousand 
six  hundred  eighty-one  &  62/100  ($77,681.62)  Dol- 
lars plus  interest  and  costs,  filed  March  3,  1952." 

The  lien  mentioned  under  subparagraph  (a) 
above  is  involved  in  the  two  suits  heretofore  men- 
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tioned  in  paragraph  9(a).  The  lien  mentioned  under 
subparagraph  (b)  above  was  filed  by  error  and  dis- 
claimed by  Clem  Pilip  in  writing  in  the  Rushlight 
case  pending  before  this  Court.  The  lien  mentioned 
in  subparagraph  (c)  is  that  of  a  subcontractor  of 
Pilip  &  Butt  Painting  Contractors,  Inc.  Both  the 
liens  mentioned  in  subparagraph  (c)  and  (d)  above 
are  involved  in  the  Rushlight  case  pending  before 
this  Court  and  in  the  case  above  mentioned  in  para- 
graph 9  (a)(2). 

Said  liens  have  not  been  allowed  as  stated  in  said 
Everett  Nowell's  affidavit  and  have  not  placed  the 
ownership  of  said  project  in  jeopardy,  since  the 
individual  plaintiffs  have  fully  protected  the  plain- 
tiff corporation  against  said  liens  by  cash  deposit 
of  funds  pending  determination  of  the  litigation 
involving  said  liens,  and  said  liens  have  not  endan- 
gered the  good  relationship  with  loaning  institutions 
or  the  success  of  the  entire  corporation  since  no 
new  loans  are  required  and  since  the  plaintiff  cor- 
poration is  fully  protected  against  said  liens. 

6.  That  a  disinterested  person  should  be  ap- 
pointed by  this  Court  to  conduct  and  control  the 
affairs  of  said  corporation  and  preserve  and  main- 
tain its  assets  and  funds  for  the  equal  protection 
of  all  parties  to  this  cause  of  action  and  until  entry 
of  the  final  decree  of  this  Court ;  and  that  pursuant 
to  the  prayer  contained  in  the  complaint  filed  in  the 
above-entitled  cause,  and  under  the  general  laws  of 
the  Territory  of  Alaska,  the  plaintiffs,  jointly  and 
severally  are  entitled  to  the  appointment  of  a  re- 
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ceiver  for  the  property  of  said  corporation,  Fair- 
view  Development,  Inc.,  to  collect  the  rents,  issues, 
income  and  profit  thereof  during  the  pendency  of 
this  action  and  until  final  decree  of  this  Court,  and 
to  protect  and  preserve  said  property  and  the  in- 
terests of  said  corporation  and  the  interests  of  all 
of  the  stockholders  of  said  corporation ;  and  to  the 
entry  of  a  temporary  injunction  restraining  and 
enjoining  said  defendants,  Cash  Cole  and  Everett 
Nowell  and  Bayview  Realty,  Inc.,  as  prayed  for  in 
the  complaint  filed  herein. 

Dated   at  Anchorage,   Alaska,   this   12th   day   of 
August,  1953. 

/s/  FRANK  V.  HENDERSON. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  August,  1953. 

[Seal]        /s/  RALPH  P.  WOODY, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 
My  commission  expires:  5/4/55. 

[Endorsed]  :    Filed  August  14,  1953. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  J.  F.  CAMPBELL 

State  of  Washington, 
County  of  King — ss. 

J.  F.  Campbell,  being  first  duly  sworn,  on  oath 
deposes  and  says :  I  am  a  Vice  President  of  Seattle 
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Trust  and  Savings  Bank  and  the  author  and 
signator  of  that  certain  letter  dated  June  30,  1953, 
addressed  to  Fairview  Development,  Inc.,  Fairview 
Manor,  Building  #2  Office,  Fairbanks,  Alaska. 

This  affidavit  is  made  for  the  purpose  of  setting 
forth  the  facts  on  which  the  statements  made  in  the 
following  paragraph  of  that  letter  were  predicated, 
to  wit : 

"First,  I  want  to  compliment  you  on  the  work 
that  has  been  done  to  keep  the  property  operating  in 
an  efficient  manner.  Upon  receipt  of  the  figures  in- 
dicating the  amounts  of  money  that  have  been  spent, 
they  appeared  staggering  at  first  glance  but  after 
my  examination  of  the  premises  and  familiarizing 
myself  with  the  problems  which  you  have  had  to 
face,  one  can  not  help  but  admire  the  management's 
approach  to  its  problems  and  its  will  and  determina- 
tion to  correct  the  deficiencies  that  have  developed, 
for  the  preservation  and  continued  operation  of  the 
project." 

On,  to  wit,  June  6  and  7,  1953.  affiant,  at  the  re- 
quest of  the  mortgagee,  Institutional  Securities  Cor- 
poration, which  holds  the  mortgage  on  the  Fairview 
Manor  in  Fairbanks,  Alaska,  inspected  the  mort- 
gaged property  for  the  purpose  of  determining 
whether  or  not  the  mortgaged  property  was  in  actual 
operation,  whether  or  not  it  was  being  maintained 
and  protected,  and  to  ascertain  whether  or  not  waste 
was  being  committed  on  the  premises,  and  there- 
after affiant  reported  in  writing  on  his  findings  and 
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observations  to  Mr.  Paul  C.  Henderson,  Assistant 
Secretary,  Institutional  Securities  Corporation,  60 
East  42nd  Street,  New  York  17,  New  York,  the 
mortgagee,  by  letter  of  June  11,  1953,  a  copy  of 
which  is  attached  to  this  affidavit,  denoted  as  Ex- 
hibit "A"  and  by  this  reference  made  a  part  hereof 
as  fully  as  if  set  forth  at  length  herein. 

In  commenting  on  improvements  and  management 
in  the  letter  of  June  30,  1953,  affiant  intended  only 
to  idicate  that  from  the  standpoint  of  the  mortgagee 
any  improvements  which  enhanced  the  value  of  the 
mortgage  security  were  acceptable  without  giving 
consideration  to  the  reasonableness  of  the  costs  or 
the  necessity  therefor. 

/s/  J.  F.  CAMPBELL. 

Subscribed  and  Sworn  to  before  me  this  11th  day 
of  August,  1953. 

[Seal]        /s/  HARRIET  WATCHIE, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
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(Copy) 

EXHIBIT  "A" 

Seattle  Trust  and  Savings  Bank 

Second  Avenue  at  Columbia  Street 

Seattle  4,  Washington 

11  June,  1953. 

Mr.  Paul  C.  Henderson,  Assistant  Secretary, 
Institutional  Securities  Corporation, 
60  East  42nd  Street, 
New  York  17,  N.  Y. 

Re:  ISC  Trust  No.  T241-1, 
Fairview  Manor, 
Fairbanks,  Alaska, 
FHA  Project  #130-42013. 

Dear  Mr.  Henderson: 

Annual  Inspection — June  6  &  7,  1953 

En  route  to  Fairbanks  for  this  inspection,  I 
stopped  at  Juneau,  for  a  discussion  of  responsibili- 
ties for  current  conditions  at  the  project  and  of 
problems  to  be  encountered  in  gaining  information. 
I  held  a  conference  with  Messrs.  Carroll,  Smith  and 
Magnuson,  Regional  Director,  Chief  Underwriter, 
and  Chief  Appraiser,  respectively,  of  the  FHA  in 
Alaska. 

From  FHA's  viewpoint,  the  construction  was 
completed  satisfactorily  and  in  accordance  with 
specifications.  Sufficient  personnel  has  not  been  avail- 
able, in  the  territory,  to  supervise  with  extreme  care 
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and  attention  the  multitude  of  construction  being 
completed;  however,  reasonable  care  and  attention 
to  details  has  been  given  to  assure  that  substitutions 
when  necessary  have  complied  with  territorial  build- 
ing standards  and  requirements.  FHA  officials  in 
Alaska,  however,  concur  with  the  management's 
actions  for  some  of  the  improvements  and  better- 
ments made  since  construction  was  completed,  and 
they  acknowledge  that  current  information  on  some 
of  the  expense  items  would  now  direct  higher  esti- 
mates in  its  project  analysis. 

It  may  be  proposed  and  proved  that  errors  in 
design  and  mechanical  engineering  have  contributed 
greatly  to  the  problems  encountered  in  this  first 
year's  operation.  It  may  be  shown,  also,  that  con- 
struction and  mechanical  installation  errors  or  in- 
adequacies have  contributed  largely  to  operational 
difficulties  during  the  period  under  review.  Regard- 
less of  the  causes,  however,  it  is  certain  that  a  large 
amount  of  income  has  been  used  to  purchase  addi- 
tional equipment  for  operation  of  the  apartment, 
and  no  small  amount  has  been  expended  to  make 
seemingly  necessary  repairs  or  changes. 

A  very  large  part  of  Fairview's  troubles,  regard- 
less, rests  in  the  management's  attitude  and  ap- 
proach to  its  problems.  I  shall  not  go  into  detail  of 
the  background  or  personalities  involved,  as  such 
is  controversial  and  one  upon  which  I  do  not  feel 
qualified  to  pass  judgment.  You  are  aware  that 
Fairview  Development,  Inc.,  was  organized  by  Mr. 
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Cash  Cole  of  Fairbanks,  Alaska — Mr.  Everett 
Nowell  of  Alaska  and  Seattle — and  Mortensen  Con- 
traction Co.,  of  Seattle.  I  am  advised  that  Morten- 
sen  controls  50%  of  the  common  stock,  and  that  Cole 
and  Nowell  hold  the  remainder.  Stock  records  were 
not  available  for  inspection,  but  there  is  no  common 
stock  outstanding  according  to  the  financial  state- 
ment of  December  31,  1952.  Mr.  Cole,  however,  is  in 
active  control  and  is  responsible  for  the  manage- 
ment of  the  project.  He  still  appears  of  record  as 
the  corporation's  secretary. 

Mortensen  incorporated  a  separate  company  for 
Alaska  operations  and  entered  into  an  agreement 
with  Fairview  for  the  construction  of  the  apartment 
property.  Claims  and  counter-claims  have  been  and 
still  are  being  made  about  every  phase  of  the  de- 
velopment. Troubles  began  at  the  outset  and  have 
continued.  There  are  at  least  three  separate  legal 
actions  pending,  viz :  Fairview  vs.  National  Bank  of 
Commerce,  Seattle,  to  return  to  Fairview  funds 
paid  to  Mortensen ;  Mortensen  vs.  Cole  and  Nowell, 
to  turn  over  to  him  the  management  of  Fairview 
Manor;  and  Rushlite,  the  plumbing  contractor,  vs. 
Mortensen  for  funds  due  on  the  construction.  These 
matters  will,  we  hope,  be  settled  in  court  in  the  near 
future  but  it  is  difficult  to  forecast  the  probable  re- 
sult or  at  what  future  date  peace  and  harmony 
might  prevail. 

In  the  meantime,  Fairview  Manor  has  suffered 
and  will  continue  to  do  so  until  management  de- 
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termines  to  apply  itself  to  the  economic  problems 
that  must  be  faced,  or  until  some  other  compelling 
force  is  brought  into  the  controversy  to  preserve 
existing  equities  and  the  security  of  your  invest- 
ment. 

I  have  advised  the  FHA  officials  in  Juneau,  and 
Mr.  Cash  Cole,  Secretary  of  the  corporation,  in  no 
uncertain  terms  that  your  position  will  be  one  of 
demanding  timely  performance  under  your  note  and 
mortgage,  and  have  presumed  to  inform  them  that 
in  my  opinion  it  will  be  much  to  your  benefit  to  cash 
out  by  assignment  to  the  FHA  at  the  first  opportu- 
nity. 

My  role  has  been  explained  to  them  as  one  of  a  re- 
porter passing  on  to  you  the  information  as  I  saw 
it.  All  of  the  information  I  have  which  is  contained 
in  this  report  is  undenied  by  the  management.  They 
have  seen  my  complete  working  papers,  and  I  have 
told  them  quite  bluntly  my  thought  of  the  situation, 
bearing  in  mind  always  that  we  have  had  no  part 
in  any  way  in  the  problems  which  the  management 
itself  can  not  resolve  so  far  as  their  differences  are 
concerned. 

Before  going  north,  I  compared  the  operating- 
analysis  which  you  prepared,  with  the  project  anal- 
ysis, reducing  it  to  a  per  room  per  annum  cost, 
and  was  successful  in  obtaining  comparable  figures 
on  another  project  in  Fairbanks  for  comparison.  I 
must  say  that  the  comparing  unit  is  not  as  large, 
neither  is  it  in  as  good  physical  condition  as  Fair- 
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view  Manor;  however,  I  quote  the  following  com- 
parisons for  whatever  value  they  may  be  to  you  in 
analyzing  my  findings: 

Re:  Fairview  Manor 

Per  Room — Per  Annum,  1952 

Project  Fairview 

Analysis  Manor  Comparable 

Renting  Expense  $      1.00  $        .04        $     2.10 

Administrative  Expense  31.26  72.19              26.89 

Operating  Expense  76.56  158.04           102.13 

Maintenance  Expense  61.40  58.34             50.60 

Total  Operating  Expense $  170.22        $  288.61        $  181.72 

Real  Estate  Taxes  $    72.40        $    53.71        $    21.25 

Reserve  for  Replacements $    25.28        $    25.28        $    19.65 

Below  is  a  detail  of  my  examinations  of  the  rec- 
ords and  operation  of  this  project: 

Administrative  Expenses 

Management:  $23,000.00. 

Mr.  Cash  Cole,  the  active  manager,  drew  a  salary 
of  $1,000.00  per  month  for  the  entire  year  of  1952. 
Mr.  Nowell  was  paid  the  same  salary  for  eleven 
months  of  the  year,  but  has  not  drawn  that  amount 
since  November,  1952. 

Superintendent  and  Manager's  Salary:  $2,700.00. 

During  the  early  part  of  the  year,  it  was  necessary 
for  Mr.  Cole  to  be  absent  from  Fairbanks  so  Mr. 
Nowell  secured  the  services  of  a  manager  on  a  tern- 
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porary  basis,  who  was  paid  the  amount  of  $2,700.00 
which  is  listed  as  manager's  salary. 

Clerical:  $7,481.49. 

A  bookkeeper  is  hired  at  the  rate  of  $400.00  per 
month,  plus  her  apartment  at  $150.00  per  month ;  and 
Mrs.  Cash  Cole  receives  a  payment  of  $200.00  per 
month  for  showing;  apartments.  The  remaining  items 
contained  in  that  amount  are  all  relatively  unim- 
portant. 

Telephone  &  Telegraph  Expenses :  $2,422.44. 

This  is  high  because  of  the  habit  of  the  manage- 
ment when  they  are  away  from  the  project  to  use 
long  distance  at  regular  intervals. 

Legal  and  Auditing  Expenses :  $12,784.41. 

The  firm  of  Pritchard  &  Lofquist  of  Seattle,  was 
employed  on  January  1,  1952,  and  continued  through 
the  year  of  1952,  at  $500.00  per  month.  That  service 
was  discontinued  on  January  1,  1953.  One  firm  of 
attorneys  was  employed  to  bring  suit  against  the 
National  Bank  of  Commerce  and  were  paid  a  pre- 
liminary retainer  fee  of  $2,500.00.  Another  attorney 
has  now  been  employed  to  pursue  the  same  action 
and  he  was  paid  during  1952  a  preliminary  retainer 
fee  of  $1,000.00.  Both  of  these  were  Seattle  attor- 
neys. A  local  attorney  in  Fairbanks  has  been  paid 
for  normal  legal  work  in  collecting  rents,  etc.,  and 
for  preparing  certain  instruments:  however,  that  is 
relatively  small  in  proportion,  as  the  three  items 
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above  make  up  the  majority  of  this  total  expendi- 
ture. 

Office  Expense  and  Manager's  Expense:  $5,023.77. 

This  represents  stationery,  printing,  supplies,  and 
other  items  normally  charged  to  this  account;  and 
the  Manager's  expense  is  primarily  for  travelling  on 
the  part  of  the  managers  and  other  personal  ex- 
penses chargeable. 

Miscellaneous :  $4,021.22. 

This  is  the  catch-all  for  several  things,  most  of 
which  represents  additional  expenditures  of  the 
management  for  their  personal  uses. 

Operating  Expenses 

Heating   and  Ventilating:  $32,128.99. 

This  represents  charges  for  fuel  and  materials 
purchased  for  the  actual  heating  plant.  As  you 
know,  these  are  coal-burning  furnaces,  and  the  ex- 
pense shown  here  is  not  out  of  line  for  that  terri- 
tory, if  that  were  the  entire  heating  expense  under 
proper  cost  accounting. 

Janitorial  Expenses :  $2,079.04. 

This  represents  the  charges  for  janitor  supplies 
only. 

Lighting  and  Miscellaneous  Power :  $15,890.32. 

This  represents  charges  in  the  main  by  the  City  of 
Fairbanks  which  furnishes  power  at  the  rate   of 
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eight  cents  per  KWH,  which  compares  very  poorly 
to  power  here  in  the  City  of  Seattle  at  less  than  two 
cents  per  KWH.  This  cost  represents  $19.66  per 
room  per  annum  as  compared  to  $8.00  per  room  per 
annum  on  the  comparable  property  above  referred  to ; 
however,  it  must  be  remembered  that  we  have  in  Fair- 
view  Manor  a  cost  for  common  hallways  in  the  base- 
ment, and  hall  lights  to  be  maintained  throughout  the 
several  entrances  to  the  individual  sections  of  the 
project;  in  addition,  it  has  been  necessary  to  main- 
tain floodlights  as  there  are  no  city  lighting  facili- 
ties in  this  area. 

I  am  advised  that  the  meters  used  by  the  City  of 
Fairbanks  are  220  amp.  meters  yet  the  current  is 
actually  only  208.  When  the  City  works  out  its 
meter  problems  it  is  anticipated  that  the  power 
charge  will  increase  as  much  as  20%.  This  is  a  de- 
plorable situation,  but  one  which  I  believe  manage- 
ment can  do  little  about,  and  it  is  of  course  an  item 
upon  which  the  project  analysis  erred  badly. 

Water:  $1,833.96. 

Inasmuch  as  the  project  furnishes  its  own  water, 
and  all  expenses  therefor  are  covered  under  Power, 
the  amount  spent  here  represents  only  salt  pur- 
chased to  use  in  the  softening  process.  They  are 
now  attempting  to  soften  the  water  by  an  electrical 
process  and  salt  is  not  being  added  at  the  present 
time. 

Power  Plant  Expense:  $190.38. 

Represents  oil  purchased  for  the  auxiliary  plant. 
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Garbage:  $50.00. 

This  is  the  amount  paid  to  the  City  of  Fairbanks, 
and  their  explanation  of  the  small  amount  for 
garbage  collection  service  is  that  it  is  handled  by  one 
of  the  maintenance  men  with  their  own  equipment 
so  that  the  majority  of  that  expense  is  contained 
in  the  payroll.  It  is  impossible  without  a  detailed 
audit  to  arrive  at  any  proper  figure. 

Payroll :  $71,680.32. 

This  amounts  to  $88.71  per  room  per  annum  as 
compared  to  $38.91  on  the  comparable.  However, 
included  in  this  figure  are  proper  charges  for  addi- 
tions and  betterments  made  by  management  in  order 
to  keep  the  buildings  in  fair  operating  condition. 
Many  of  these  repairs  and  changes  will  be  discussed 
in  a  subsequent  paragraph.  They  are  essentially 
completed,  and  I  am  advised  that  the  payroll  as  of 
June  15,  1953,  will  be  as  follows: 

Per  Month 
One  Ass't.  Manager— $800  plus  $165   for 

apartment   $    965.00 

Three  Firemen,   $500  each  plus   $150  for 

apartments    1,950.00 

One  Maintenance  Man,  $500  plus  $150  for 

apartment    650.00 

One  Maintenance  Man  (Carpenter)  at  $3.50 

per  hour 725.00 

Four  Hall  Girls— each  at  $60.00  per  week  1,080.00 

Total $5,370.00 

or  a  per  annum  total  of  $64,440.00. 
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Approximately  the  same  amount  of  labor  was  em- 
ployed last  year.  We  therefore  can  only  deduct 
that  the  difference  between  that  figure  and  the  $71r 
680.32  represents  approximately  the  amount  of 
labor  expended  on  improvements,  and  should  be 
non-reoccurring  after  June  15th  of  this  year. 

Miscellaneous  Expense:  $2,607.48. 

Contains  various  items  which  did  not  appear  to  be 
out  of  line  with  normal  operation. 

Gas,  Oil  and  Grease:  $1,271.33. 

Is  for  the  automotive  equipment  composed  of  two 
pick-up  trucks  used  by  the  manager  and  assistant 
manager  for  all  transportation ;  a  dump  truck  used 
for  hauling  garbage  and  ashes;  and  a  Cletrac  used 
for  snow  clearance. 

Maintenance  Expense 

Decorating:  $5,795.95. 

This  is  for  materials  used  in  decorating  and  for  a 
few  contracts  let  to  decorate  individual  apartments 
which  were  badly  in  need  of  freshening  up.  The  proj- 
ect analysis  provided  $19,168.00  per  annum  for 
decorating,  which  would  amount  to  $23.72  per  room 
per  annum.  Fairview  Manor  spent  $7.17  per  room 
per  annum,  and  the  comparable  spent  only  $1.45 ; 
however,  the  comparable  is  not  in  good  shape,  and 
it  is  in  this  category  primarily  that  I  believe  the 
comparable  should  be  disregarded,  as  the  total  main- 
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tenance  expenses  of  only  $50.60   as  against  Fair- 
view's  $58.34  is  badly  out  of  line. 

Repairs:  $23,248.48. 

Amounts  to  $28.77  per  room  per  annum  while  the 
comparable  shows  $23.89,  each  figure  being  about  three 
times  the  project  analysis  estimates.  Please  refer 
to  Fairview's  letter  to  you  of  March  18th,  the  first 
page  of  which  lists  improvements  made  to  the  extent 
of  $113,745.79.  All  of  that  amount  of  money  was 
expended  during  1952  except  for  the  sum  of  $2,- 
437.51  on  the  power  plant  and  one-half  of  the  real 
estate  taxes  paid  during  construction.  Of  the  total 
amount  of  $113,745.79,  $54,643.62  was  capitalized, 
leaving  expenses  of  $59,102.17  from  which  we  deduct 
$31,612.00  for  the  taxes,  which  leaves  the  sum  of 
$27,490.17  representing  expense  during  the  year. 
Naturally,  some  of  this  is  classified  differently  but 
the  repair  item  of  $23,248.48  is  made  up  principally 
of  the  items  listed  in  the  above  mentioned  letter  and 
further  explained  to  you  by  Mr.  Lofquist  in  his 
recent  letter.  Many  of  the  items  expensed  might 
properly  be  capitalized;  however,  I  assume  that 
their  accountant  has  felt  that  they  were  proper 
charges  to  expense  from  a  tax  standpoint  and  classi- 
fications as  made  may  have  some  bearing  on  the 
pending  litigations.  The  items  listed  in  the  above 
letter  I  examined,  and  to  the  best  of  my  ability 
they  seem  to  be  proper  expenditures  under  the  con- 
ditions outlined,  and  I  really  think  that  manager: 
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can  be  criticized  only  for  having  done  so  without 
full  knowledge  of  where  funds  were  coming  from 
to  provide  for  proper  payment. 

I  believe  all  of  the  other  items  contained  in  the 
analysis  of  expenses  are  self-explanatory  and  rea- 
sonably in  line,  with  the  exception  of  the  real  estate 
taxes  estimated  by  the  FHA  at  $58,500.00,  but  as- 
sessed and  currently  being  paid  at  the  rate  of  $43,- 
400.00,  which  is  $53.71  per  room  per  annum,  while 
the  comparable  property  is  paying  only  at  the  rate 
of  $21.25  per  room  per  annum.  I  think  management 
has  the  problem  of  appearing  before  the  Board  of 
Equalization  in  attempting  to  prove  that  its  taxes 
are  out  of  line  as  compared  to  this  similar  project, 
because  the  per  room  per  annum  tax  should  not  vary 
such  an  amount  as  the  buildings  provide  comparable 
living  accommodations  and  produce  comparable  in- 
comes, i 

Please  refer  to  the  financial  statement  of  Decem- 
ber 31,  1952,  under  Fixed  Assets  and  find  Building 
Equipment,  fixed — $47,208.14;  and  Building  Equip- 
ment, portable — $5,112.30.  Income  is  diverted  for  the 
purchase  of  this  equipment  and  the  improvements 
as  follows :  Generators  for  an  auxiliary  power  plant 
— Fire  extinguishers — Coal  conveyors — Ash  remov- 
ers— Meter  Cabinets — Storm-window  Backs — Power 
Plant  Additions — Vents — Storm  Doors — and  a  new 
Well .  I  examined  all  invoices,  and  they  appear  to  be 
in  order.  The  amounts  expended  are  for  materials 
only  except  for  the  installation  of  the  generators. 
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With  their  own  labor  they  have  prepared  and  in- 
stalled the  remaining  items. 

The  second  well,  which  has  been  a  bone  of  con- 
tention, is  now  down  309  feet  but  is  charged  to 
Building  Equipment,  Fixed — only  to  the  extent  of 
$2,767.60.  The  total  paid  during  1952  was  $4,959.01. 
That  not  charged  above  has  been  expensed.  They  do 
not  have  water  yet,  and  there  is  a  probable  amount 
due  the  well  driller  at  this  time  of  $3,920.00 ;  and  it 
is  anticipated  that  the  maximum  amount  required 
to  produce  water  would  be  another  $2,200.00,  plus 
house  and  connections  of  $1,000.00,  or  a  total  cost 
of  $12,079.00.  This  is  conditioned  upon  their  being 
able  to  produce  water  with  the  present  drilling 
equipment  and  provided  also  that  a  screen  is  not 
necessary  when  the  well  is  completed.  If  they  are 
unfortunate  in  these  two  latter  matters,  a  $2,000.00 
aditional  cost  is  estimated'. 

Charged  to  Building  Equipment — Portable,  are 
meters  for  the  washing  machines  of  $1,110.05;  new 
small  water  pumps,  $3,460.04 ;  a  bar  for  Mr.  No  well's 
apartment,    $455.49;    and   laundry    room    carts    of 

$86.72. 

One  thing  additional  regarding  Fixed  Assets: 
Furniture  and  furnishings  of  $4,124.25  and  $3,- 
410.88 — Funds  have  been  expended  for  those  items 
for  the  personal  apartments  of  Mr.  Cole  and  Mr. 
Nowell. 

T  have  no  particular  comment  to  make  on  the 
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other  items  contained  on  the  balance  sheet.  Many 
of  them  that  I  have  made  no  comment  on  are  rela- 
tively unimportant ;  however,  I  do  think  that  they  re- 
flect in  some  degree  the  management's  philosophy.  I 
might  point  out  that  the  amount  shown  as  Due  Ten- 
ants is  not  advance  rental  but  is  a  surety  of  one 
month's  rent  taken  to  protect  the  owners  against 
needed  repairs  at  time  of  vacancy;  in  any  event, 
prudent  management  would  retain  those  funds  in  a 
depositary  and  not  use  them  in  any  way  for  operat- 
ing expenses  or  capital  outlays.  As  of  the  date  of  my 
inspection,  there  was  about  $10,000  of  cash  on  hand 
and  in  the  bank,  with  all  bills  paid.  It  must  be  re- 
membered that  approximately  $30,000  of  rental 
income  was  lost  during  the  first  three  months  of 
1952,  due  to  vacancies,  and  current  bills  were  not 
paid  because  of  lack  of  funds  during  that  period. 

If  you  will  now  please  refer  to  the  second  page 
of  Fairview's  letter  of  March  18th,  I  want  to  com- 
ment briefly  on  the  figure  of  $64,375.00  of  antici- 
pated expenditures.  I  do  not  doubt  that  $7,500  worth 
of  additional  insulation  should  be  applied  to  pre- 
vent heat  loss;  however,  I  believe  that  the  installa- 
tion of  vents  on  all  sections  of  the  buildings  will 
eliminate  the  icing  condition. 

There  is  no  question  but  that  an  error  was  made 
by  someone  in  permitting  this  project  to  be  com- 
pleted without  sufficient  vents  in  the  attic  space 
when  the  insulation  was  applied  in  between  the  ceil- 
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ing  joists.  On  the  top  floor  of  this  apartment  you 
can  count  every  nail  used  to  secure  the  sheet-rock 
and  although  they  are  not  protruding,  they  are 
visible  because  during  the  extreme  cold  the  nails 
caused  condensation  in  the  apartments  which  in  turn 
gathers  dust  and  leaves  the  nail-heads  clearly  visible. 
The  same  condition  exists  on  exterior  walls. 

Item  #2  of  the  letter  has  already  been  commented 
on,  and  bear  in  mind  I  am  no  engineer,  but  I  do 
know  that  the  City  of  Fairbanks  does  not  furnish 
water  and  that  this  unit  must  be  self-sufficient.  I 
am  told  that  two  or  three  times  throughout  the  first 
year's  operation,  it  became  necessary  to  pull  the 
pumps  and  examine  the  strainers  as  water  was  not 
available  in  sufficient  quantity  to  maintain  the 
apartments.  I  am  also  told  that  the  water  pipes  were 
arranged  to  pump  from  two  wells,  and  that  they  now 
are  not  of  sufficient  size  in  all  of  the  locations  to 
handle  the  required  amount  of  water  for  the  several 
units,  from  one  central  location.  Water  is  a  serious 
problem  in  that  territory,  and  there  is  very  little 
good  water.  Fairview  water  seems  to  be  better  than 
average,  and  it  is  hoped  that  they  will,  with  their 
second  well,  secure  sufficient  water  with  their  cur- 
rent undertaking. 

Item  #3 — Surface  Drainage  and  Repair  Work.  I 
am  told  this  project  was  constructed  upon  a  floating 
slab  of  reinforced  concrete,  no  attempt  being  made 
in  that  situation  to  eliminate  permafrost  or  to  get  be- 
neath it.  There  is  every  evidence  that  these  buildings 
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and  appurtenances  are  constantly  subject  to  some 
slight  shifting  or  what  is  known  in  that  territory  as 
"heaving."  The  freezing  conditions  seemingly  shove 
certain  parts  of  the  building  up  and  at  a  later  date 
they  drop  down  in  small  amounts,  which  causes  dif- 
ficulty in  some  of  the  interiors  necessitating  nu- 
merous changes  on  door  clearances,  etc.,  but  it  seems 
to  be  particularly  damaging  to  the  concrete  walks 
and  driveways.  If  you  will  refer  to  the  plans,  you 
will  find  that  the  garages  are  in  the  rear  of  these 
units  and  that  concrete  driveways  and  curbs  were 
provided.  In  addition  to  some  breakage  of  that  con- 
crete, they  were  not  laid  with  proper  drainage  in 
mind,  or  the  elevations  have  changed,  due  to  the 
heaving.  Each  of  the  front  sidewalks  approaching 
the  individual  sections  of  each  of  the  four  build- 
ings is  at  or  below  grade  and  there  should  be  some 
corrections  made ;  however,  I  do  not  think  it  will  be 
necessary  to  expend  as  much  as  $9,500.00,  and  think- 
ing that  this  figure  is  only  being  thrown  at  you  as  a 
comparable  figure  to  that  which  they  are  claiming 
against  the  contractors,  I  have  suggested  to  them 
that  they  cover  the  entire  site  of  the  sidewalk  area 
with  sufficient  asphalt  to  bring  it  to  the  level  of  the 
first  step  on  each  front  stoop,  giving  that  asphalt  a 
slight  crown  for  drainage  purposes,  and  that  ap- 
proximately 250  sq.  ft.  of  the  concrete  behind  Bldg. 
#2  be  removed  so  that  drainage  can  be  corrected  to 
eliminate  the  melting  snow,  etc.,  from  going  directly 
into  the  basement  and  boiler  room  of  Bldg.  #2. 
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Item  #4  of  this  section  of  Fairview's  letter  calls 
for  additional  pipe  insulation  to  prevent  sweating, 
on  which  they  anticipate  expending  $6,500.00  and 
they  have  a  bid  for  that  amount.  The  water  which 
comes  from  these  wells  is  under  33  degrees  tempera- 
ture and  exposed  pipes  naturally  will  at  certain 
points  of  humidity  sweat  badly,  and  they  have  ex- 
perienced some  claims  by  tenants  where  materials  in 
their  lockers  were  badly  damaged.  They  are  now 
experimenting  with  a  cork  and  rubber  insulation 
which  can  be  applied  much  like  paint  and  it  appears 
to  be  working.  I  would  estimate  that  if  this  con- 
tinues to  be  successful  under  year-round  condi- 
tions, a  cost  of  $1,000  for  material  will  make  this 
correction. 

Last  but  not  least,  of  their  anticipated  expenses 
is  the  cost  of  replacing  aluminum  roof  where  dam- 
age was  caused  by  ice  removal,  at  an  estimated  price 
of  $25,875.00.  This  again  represents  a  figure  which 
they  might  claim  against  the  contractor;  however, 
I  examined  the  roof  and  can  find  little  damage. 
The  ridgepole  cover  on  a  portion  of  Bldg.  No.  2 
has  been  badly  dented  and  should  be  examined 
further  to  make  sure  that  it  is  water  tight,  and  that 
may  need  to  be  replaced.  There  are  some  hatchet 
or  ax  holes  down  near  the  overhang  where  the 
icing  condition  was  the  most  extreme,  but  I  have 
suggested  to  them,  and  I  think  that  they  can,  with 
a  reasonable  amount  of  immediate  attention,  pre- 
pare aluminum  patches  which  can  be  applied  and 
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will  give  this  roof  its  normal  permanent  life.  Many 
nails  are  extended,  and  a  screw-type  of  nail  has 
been  recommended  in  replacing  those,  to  assist  in 
holding  the  roof  down  under  extreme  climactic  con- 
ditions. In  this  area,  were  they  subject  to  severe 
windstorms,  I  would  think  the  nailing  down  of  the 
roof  would  be  an  emergency  matter  at  this  time. 

I  have  prepared  the  usual  type  of  inspection  re- 
ports, one  on  each  of  the  four  individual  buildings. 
Each  building,  as  you  know,  contains  eight  (8) 
sections,  and  the  maintenance  items  that  I  have 
referred  to  are  by  sections  within  the  individual 
buildings.  These  inspection  reports  are  enclosed. 
Occupancy  at  this  project  is  100% — all  apartments 
occupied  or  spoken  for. 

According  to  my  understanding,  the  grounds 
were  supposed  to  be  landscaped  and  planted.  There 
is  no  grass  growing  on  this  tract  except  in  one  or 
two  isolated  places,  and  the  grading  is  improper. 
You  may  deem  it  advisable  to  insist  that  this  ground 
be  properly  seeded  in  order  to  give  the  property  a 
proper  approach  from  a  competitive  standpoint. 
You  must  bear  in  mind,  however,  that  this  would 
call  for  the  additional  expense  of  maintaining  the 
lawn. 

In  the  heart  of  the  business  area,  two  608  multiple 
story  projects  have  been  completed  during  the  past 
two  years.  I  inspected  those  also,  and  they  appear  to 
be  in  good  condition,  and  are  100%  occupied.  I  am 
advised  that  they  suffered  the  same  loss  in  income 
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during  the  past  winter  that  the  subject  property 
suffered.  Rentals  in  the  downtown  area  for  com- 
parable space  are  about  $25  to  $30  per  apartment 
more  than  Fairview  Manor. 

Immediately  across  the  street  from  Fairview 
Manor,  150  duplex  units  are  being  constructed  this 
year,  and  it  is  anticipated  that  their  rental  schedule 
will  be  comparable  to  that  of  Fairview  Manor. 

Attempts  are  being  made  to  arrange  for  another 
608  directly  across  the  street  from  Fairview  Manor. 
The  success  or  failure  of  these  negotiations  were  not 
available  to  me. 

Generally  speaking,  the  City  of  Fairbanks,  with 
a  population  of  30,000  appears  to  be  thriving,  as  a 
tremendous  amount  of  government  work  is  being 
done  there.  Additional  military  housing  is  being 
planned,  and  the  bases  are  continuing  to  be  ex- 
panded. 

I  apologize  for  this  lengthy  letter,  but  I  know  of 
no  other  way  in  which  to  bring  the  problem  to  you, 
and  there  are  still  no  doubt  many  questions  that  I 
have  left  unanswered.  Obviously,  we  shall  be  happy 
to  attempt  to  secure  an  answer  for  you  on  any  par- 
ticular matter  that  you  feel  is  important. 

I  have  told  the  management  that  their  request  for 
funds  out  of  the  Reserve  for  Replacement  Account 
is  being  denied,  and  I  have  also  told  them  that  we 
feel  it  is  essential  that  a  definite  program  be  worked 
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out   and   communicated   to   us,   for   a   steady   and 
orderly  decoration  of  the  interior  of  the  buildings 
and  also  that  the  exteriors  not  be  permitted  to  suffer. 

By  comparison  with  other  frame  buildings  in  the 
Fairbanks  area,  this  is  a  beautiful  project;  how- 
ever, I  do  not  think  that  it  should  be  judged  from 
a  distance,  and  I  feel  that  you  should  to  some  de- 
gree, insist  upon  the  proper  maintenance  of  your 
security.  We  await  your  instructions  and  stand 
ready  to  communicate  them  to  Fairview  Manor,  and 
to  report  to  you  upon  the  progress  they  have  made. 

In  accordance  with  our  agreement,  you  are  to  re- 
imburse us  for  my  transportation  cost  to  and  from 
Alaska.  The  cost  of  the  round-trip  by  air  was 
$186.30,  as  per  the  Northwest  Airlines  schedule  at- 
tached, and  we  shall  appreciate  your  check  to  us  for 
that  amount  to  cover. 

Yours  very  truly, 

/s/  J.  F.  CAMPBELL, 

Vice  President  and  Manager, 
Mortgage  Loan  Department. 
JFCampbell : 
awe 

Via  air  mail 

cc:  Mr.  C.  A.  Carroll, 

FHA  Terr.  Director,  Juneau. 
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(Copy) 

Institutional  Securities  Corporation 

Reinspection  Report 

Exterior  and  Interior 
Number:  T-241-1 
Date :  June  7,  1953 

Property:  Fairview  Manor — Fairbanks,  Alaska  (#1) 

(Sidewalks  below  grade) 
G.— Good 
F.— Fair 
Rep. ) — Necessary 

Nee.) — Repairs 

Exterior  Condition 

G.  F.     Rep.  Nee. 

Sidewalk x 

Driveway  x 

Masonry   None 

Stucco  None 

Siding  x 

Windows x 

Doors x 

Exterior  Painting x 

Chimney 

Leaders  and  Gutters None 

Roof x 

Fire  Escapes  None 

Garage x 

Grounds   x 
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Interior  Condition 

G.  F.     Rep.  Nee. 

Halls  x 

Stairways  x 

Elevators    

Basement   x 

Heating   x 

Plumbing  x 

Hot  Water  Htr x 

Floors  x 

Doors  and  Trim x 

Walls  (inside)  x  x 

Ceilings x  x 

Bathroom  Floors x 

Refrigeration  x 

Ranges  x 

Describe  repairs  necessary  and  state  whether  or  not  urgent : 

Exterior  paint— West  End— Sec.  "E." 
Exterior  paint— West  End— Sec.  "H." 
Exterior  paint — South  Side — Sec.  "H." 
Interior  Decorating  Program  must  be  established. 

Occupancy:  100%. 

Remarks:  See  transmittal  letter  of  6/11/53. 

SEATTLE  TRUST  AND  SAVINGS  BANK, 

By  /s/  J.  F.  CAMPBELL, 

Vice  President  and  Manager 
Mortgage  Loan  Department. 
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Institutional  Securities  Corporation 
Reinspection  Report 
Exterior  and  Interior 
Number :  T-241-1 
Date :  June  7,  1953 

Property:  Fairview  Manor — Fairbanks,  Alaska  (#2) 

(Sidewalks  below  grade) 
G.— Good 
F. — Fair 
Rep.) — Repairs 
Nee. )  — Necessary 

Exterior  Condition 

G.  F.     Rep.  Nee. 

Sidewalk  x 

Driveway  x            x 

Masonry   None 

Stucco  None 

Siding  x 

Windows x 

Doors x 

Exterior  Painting x            x 

Chimney  x 

Leaders  and  Gutters None 

Roof x            x 

Fire  Escapes None 

Garage x 

Grounds  x 
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Interior  Condition 

G.  F.     Rep.  Nee. 

Halls  x 

Stairways  x 

Elevators None 

Basement   x 

Heating x 

Plumbing  x 

Hot  Water  Htr x 

Floors  x 

Doors  and  Trim x 

Walls  (inside)  x 

Ceilings x 

Bathroom  Floors x 

Refrigeration  x 

Ranges    x 

State  necessary  repairs  and  whether  or  not  urgent : 

Exterior  paint  on  West  side  Sec.  "H"  and  South  side  of 

Sec.  "H." 
Exterior  paint  on  East  side  Sec.  "H"  also  on  South  side 

of  Sec.  "G." 
Exterior  paint  on  South  side  of  Sees.  "D"  and  "E." 
Exterior  paint  on  South  side  of  Sec.  "B"  and  on  West 

side  of  Sec.  "A." 
Exterior  paint  on  South  side  of  Sec.  "A." 
(Ridge  cover  must  be  straightened.)     Water  gets  into 

boiler  room  from  rear  driveway.   Grade  of  drive  should 

be  changed  to  carry  water  away  from  the  building — 

Sec.  "G." 

Occupancy:  100%. 

Remarks:  See  transmittal  letter  of  6/11/53. 

SEATTLE  TRUST  AND  SAVINGS  BANK, 

By  /%/  J.  F.  CAMPBELL, 

Vice  President  and  Manager 
Mortgage  Loan  Department. 
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Institutional  Securities  Corporation 
Reinspection  Report 
Exterior  and  Interior 
Number:  T-241-1 
Date :  June  7,  1953 

Property:  Fairview  Manor — Fairbanks,  Alaska  (#3) 

(Sidewalks — Entrances — below  grade) 
G.— Good 
F.— Fair 
Rep.) — Repairs 
Nee. )  — Necessary 

Exterior  Condition 

G.  F.     Rep.  Nee. 

Sidewalk  x 

Driveway  x 

Masonry  None 

Stucco  None 

Siding  x 

Windows x 

Doors x  x 

Exterior  Painting x 

Chimney  x 

Leaders  and  Gutters None 

Roof x  x 

Fire  Escapes  None 

Garage x 

Grounds   x 
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Interior  Condition 

G.  F.     Rep.  Nee. 

Halls  x 

Stairways  x 

Elevators    

Basement   x 

Heating  (1)  x 

Plumbing  x 

Hot  Water  Htr x 

Floors  x 

Doors  and  Trim x 

Walls  (inside)  x 

Ceilings x 

Bathroom  Floors x 

Refrigeration x 

Ranges    x 

Describe  repairs  necessary  and  state  whether  or  not  urgent : 

Exterior  paint— West  End  of  Sec.  "H." 
Exterior  paint — South  side  of  See.  "H." 
Exterior  paint — East  side  of  Sec.  "H." 
(1)  Change-over  on  3-way  valve  complete  this  week. 

Occupancy:  100%. 

Remarks:  See  transmittal  letter  of  6/11/53. 

SEATTLE  TRUST  AND  SAVINGS  BANK, 

By  /s/  J.  F.  CAMPBELL, 

Vice  President  and  Manager 
Mortgage  Loan  Department. 
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Institutional  Securities  Corporation 
Reinspection  Report 
Exterior  and  Interior 
Number:  T-241-1 
Date :  June  7,  1953 

Property:  Fairview  Manor — Fairbanks,  Alaska  (#4) 

(Sidewalks  below  grade) 
G.— Good 
F.— Fair 
Rep.) — Repairs 

Nee. )  — Necessary 

Exterior  Condition 

G.  F.     Rep.  Nee. 

Sidewalk  x 

Driveway  x  x 

Masonry  None 

Stucco  None 

Siding  x 

"Windows x 

Doors x 

Exterior  Painting x 

Chimney  x 

Leaders  and  Gutters None 

Roof x  x 

Fire  Escapes  None 

Garage x 

Grounds  x 
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Interior  Condition 

G.  F.     Rep.  Nee. 

Halls  x 

Stairways  x 

Elevators 

Basement   x 

Heating  (1)  x 

Plumbing  x 

Hot  Water  Htr x 

Floors  x 

Doors  and  Trim x 

Walls  (inside)  x 

Ceilings x 

Bathroom  Floors x 

Refrigeration x 

Ranges x 

Describe  repairs  necessary  and  state  whether  or  not  urgent : 

Some  driveways  need  replacing. 

Exterior  paint  on  South  and  West  sides  of  Sec.  ' '  A. " 
Exterior  paint  on  South  and  West  sides  of  Sec.  "B." 
Exterior  paint  on  South  and  West  sides  of  Sec.  "H." 
(1)  Complete  change-over  this  week. 

Occupancy:  100%. 

Remarks :  See  transmittal  letter  of  6/11/53. 

SEATTLE  TRUST  AND  SAVINGS  BANK, 

By  /s/  J.  F.  CAMPBELL, 

Vice  President  and  Manager 
Mortgage  Loan  Department. 

[Endorsed] :     Filed  August  14,  1953. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  J.  E.  SWANSON,  JR. 

State  of  Washington, 
County  of  King — ss. 

J.  E.  Swanson,  Jr.,  being  first  duly  sworn  on  oath, 
deposes  and  says :  That  he  is  a  citizen  of  the  United 
States  and  of  the  State  of  Washington,  over  the 
age  of  twenty-one  years,  not  a  party  to  the  above 
action  and  competent  to  be  a  witness  therein.  That 
he  makes  this  affidavit  in  opposition  to  the  affidavit 
of  Cash  Cole  herein  dated  August  3,  1953,  and  pur- 
porting to  be  subscribed  and  sworn  to  by  Cash  Cole 
on  August  3,  1953,  before  John  E.  Hedrick,  Notary 
Public  in  and  for  the  State  of  Washington,  residing 
at  Seattle.  That  he  has  read  the  said  affidavit  of  the 
said  Cash  Cole  and  has  likewise  read  a  certain  af- 
fidavit of  Everett  Nowell,  dated  August  3,  1953,  pur- 
porting to  have  been  subscribed  and  sworn  to  by 
the  said  Everett  Nowell  before  John  E.  Hedrick, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle,  on  August  3,  1953,  and  that  af- 
fiant makes  this  affidavit  in  opposition  to  the  af- 
fidavits of  the  said  Cash  Cole  and  the  said  Everett 
Nowell  as  aforesaid. 

That  specific  reference  is  made  to  paragraph  19  of 
the  affidavit  of  said  Cash  Cole.  That  affiant  was 
present  at  the  said  meeting  of  October  29,  1952,  in 
Fairbanks,  Alaska,  referred  to  in  said  paragraph 
19  and  was  present  as  an  observer.  That  affiant 
was  present  during  the  entire  length  of  said  meeting 
and  paid  particular  attention  to  the  proceedings  and 
matters  there  occurring ;  that  affiant  had  made  notes 
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on  said  proceedings  during  the  course  thereof  and 
immediately  upon  the  conclusion  of  said  meeting, 
transcribed  a  full,  complete  and  accurate  record 
and  account  of  the  proceedings  there  taking  place. 
That  said  account  as  transcribed  by  affiant  is  de- 
noted "Exhibit  A,"  attached  to  this  affidavit,  and 
by  this  reference  is  made  a  part  hereof  as  fully  as 
if  set  forth  at  length  herein. 

That  affiant  has  been  associated  with  Nelse  Mort- 
ensen,  Cliff  Mortensen  and  Frank  V.  Henderson 
since  July  1,  1952,  and  devotes  his  full  time  to  their 
business  interests.  That  affiant  is  thoroughly  famil- 
iar with  the  affairs  of  Fairview  Development,  Inc., 
and  the  conflicts  that  have  existed  between  Everett 
Nowell  and  Cash  Cole  on  the  one  hand  and  Cliff 
Mortensen,  Frank  V.  Henderson  and  Nelse  Mort- 
ensen on  the  other  hand  relating  to  the  affairs  and 
management  of  Fairview  Development,  Inc.,  and  the 
project  known  as  Fairview  Manor  at  Fairbanks, 
Alaska.  That  from  July  1,  1952,  down  to  the  present, 
affiant  noticed  a  constant  conflict  and  difference  of 
opinion  between  the  said  Nowell-Cole  interests  on 
the  one  hand  and  the  Mortensen  interests  on  the 
other,  resulting  in  an  utter  deadlock  on  the  Board  of 
Directors  of  Fairview  Development,  Inc.,  and  an 
inability  of  said  Board  of  Directors  to  take  any 
action  for  the  welfare  of  said  corporation. 
/s/  J.  E.  SWANSON,  JR. 

Subscribed  and  Sworn  to  before  me  this  10th  day 
of  August,  1953. 

/s/  HERMAN  HOWE, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
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EXHIBIT  A 

(Copy) 

October  29,  1952. 

Memorandum  of  the  Events  Which  Transpired  at 
a  Special  Meeting  of  the  Board  of  Directors 
of  Fairview  Development,  Inc.,  held  October 
29,  1952,  at  2 :00  p.m.  in  the  Office  of  Fairview 
Manor  in  Fairbanks,  Alaska. 

Those  present  at  the  meeting  were: 
Everett  Nowell,  Director; 
Cash  Cole,  Director; 
Cliff  Mortensen,  Director; 
Josef  Diamond; 
J.  E.  Swanson,  Jr. 

The  meeting  was  called  to  order  by  Everett 
Nowell  who  stated  that  the  purpose  of  the  meeting 
was  to  discuss  the  utilities  problem  at  Fairview 
Manor.  Everett  Nowell  led  the  discussion  relative 
to  the  power  situation  and  recommended  installa- 
tion of  a  power  plant  at  Fairview  Manor  to  con- 
tinuously provide  full  power  requirements  for  Fair- 
view  Manor.  Everett  Nowell  then  presented  a  plan 
for  the  installation  of  certain  specific  power  gen- 
erating equipment.  This  presentation,  a  copy  of 
which  is  attached  to  this  memorandum,  was  re- 
corded by  Everett  Nowell  on  a  dictaphone.  Immedi- 
ately following  Mr.  Nowell's  presentation,  the 
transcription  was  played  back  to  the  group.  At  the 
conclusion  of  the  play-back  Mr.  Cole  pulled  the 
dictaphone  plug  from  the  wall  outlet  in  the  office. 
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Exhibit  A — (Continued) 
Mr.  Mortensen  replaced  the  plug  stating  that  it 
might  be  desirable  to  record  further  matters  to  be 
considered  at  the  meeting.  Mr.  Cole  angrily  removed 
the  plug  and  stated  that  he  refused  to  remain  at  the 
meeting  if  the  dictaphone  were  left  on.  Mr.  Nowell's 
presentation  was  then  extensively  discussed  by  the 
Directors.  Questions  of  finance  were  also  discussed. 

Cash  Cole  then  led  a  discussion  relative  to  the  coal 
situation  and  recommended  the  installation  of 
stand-by  oil  burners  for  use  if  coal  should  be  un- 
available during  the  coming  winter  months.  This 
presentation  was  also  extensively  discussed  by  the 
Directors. 

Cliff  Mortensen  stated  that  because  of  the  large 
capital  outlay  that  would  be  required  to  make  the 
suggested  installations  he  felt  that  the  matter  should 
be  presented  to  the  stockholders  at  a  regular  stock- 
holders' meeting.  Cash  Cole  then  stated  that  he 
wanted  the  installations  made  immediately;  that  he 
didn't  intend  to  be  hindered  by  the  stockholders 
among  whom  no  agreement  had  ever  been  reached 
and  that  he  did  not  intend  to  stand  for  any  further 
robbing  of  Fairview  Manor  by  the  Mortensens. 
Josef  Diamond  remarked  that  he  thought  Cash  Cole 
was  the  one  who  was  milking  the  corporation.  At 
this  point,  Cash  Cole  launched  a  stream  of  pro- 
fanity and  abusive  language  directed  against  Josef 
Diamond  and  Cliff  Mortensen,  removed  his  glasses 
and  threatened  to  strike  Mr.  Diamond  who  was 
seated  in  the  room.  When  Everett  Nowell  and  Josef 
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Exhibit  A — (Continued) 
Diamond  attempted  to  restrain  Cash  Cole  and  pre- 
vent him  from  starting  a  fight,  Cash  Cole  turned  on 
Cliff  Mortensen  and  attempted  to  start  a  fight  with 
him.  While  Mr.  Nowell,  Mr.  Mortensen  and  Mr. 
Diamond  were  attempting  to  restrain  Mr.  Cole,  he 
ran  to  the  door  of  the  office,  opened  it,  shouted  that 
there  was  a  fight  and  that  there  were  three  to  one 
against  him,  and  called  for  someone  to  come  to  his 
aid.  Shortly  thereafter  Mr.  Cole  calmed  down  and 
resumed  his  seat  at  the  Directors '  meeting. 

Everett  Nowell  resumed  the  discussion  of  the 
utilities  problem  following  which  Cash  Cole  moved 
that  the  Management  of  Fairview  Manor  be  given 
authority  to  do  anything  which  it  felt  necessary, 
including  the  purchasing  of  equipment  and  the  bor- 
rowing of  such  sums  of  money  as  was  felt  necessary 
and  to  do  all  other  things  which  the  Management 
deemed  necessary  to  remove  the  danger  of  the  de- 
velopment of  a  critical  heat  and  power  situation  at 
Fairview  Manor.  Cliff  Mortensen  stated  that  the 
motion  would  be  more  acceptable  if  it  were  put  in 
a  form  which  framed  a  definite  proposal  as  to  what 
steps  would  be  taken  by  the  Management  to  prevent 
a  critical  utilities  situation  from  developing.  Mr. 
Mortensen  stated  that  as  presented  the  motion  would 
give  blanket  authority  to  the  Management  to  take 
any  steps  desired  with  regard  to  the  heat  and  power 
at  Fairview  regardless  of  the  cost  of  such  steps. 
Cash  Cole  then  repeated  the  Motion.  Everett  Nowell 
called  for  a  vote.  Everett  Nowell  and  Cash  Cole 
voted  in  favor.  Cliff  Mortensen  voted  against. 
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Cash    Cole    then    moved    that    the    meeting    be 
adjourned.  Everett  Nowell  and  Cash  Cole  voted  in 
favor  of  the  motion.  Cliff  Mortensen  voted  against 
the  motion.  Cash  Cole  then  stated  that  the  meeting- 
was  adjourned.   Cliff  Mortensen  pointed  out  that 
under  the  Directors'  voting  agreement  he  had  one 
vote  and  Cash  Cole  and  Everett  Nowell  together 
had  one  vote  and  that  therefore  the  meeting  was  not 
adjourned.  Cliff  Mortensen  further  stated  that  he 
had  certain  motions  that  he  desired  to  make.  Mr. 
Mortensen  then  moved  that  there  be  made  available 
for  consideration  by  the  Board  of  Directors  a  full 
and  complete  report  of  all  financial  transactions  of 
the  corporation,  including  an  itemized  statement  of 
its  income  and  expenditures  from  the  date  of  its 
inception  to  the  present  time.  After  a  discussion, 
during  which  Everett  Nowell  and  Cash  Cole  stated 
that  a  financial  statement  would  be  made  available, 
Cliff   Mortensen   moved   that   the   meeting   be   ad- 
journed to  meet  in  the  office  of  the  CPA  of  the  Cor- 
poration, Herb  Lofquist,  Seattle,  Washington,  on 
November  12,  1952,  at  the  hour  of  2 :00  p.m.  in  order 
that  the  Board  of  Directors   could  probably  con- 
sider the  financial  affairs  of  the  Corporation.  Fol- 
lowing an  extended  stream  of  abuse  from  Cash  Cole, 
Cliff  Mortensen  requested  that  Everett  Nowell,  who 
was  acting  as  President,  call  for  a  vote  on  his  mo- 
tion. Cash  Cole  stated  that  the  meeting  had  been 
adjourned.  Everett  Nowell  refused  to  call  for  a  vote 
on  the  ground  that  the  meeting  had  been  adjourned. 
Cliff  Mortensen  then  moved  that  in  the  event  that 
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Exhibit  A — (Continued) 
any  motions  made  at  the  meeting  could  not  be  acted 
upon  because  of  a  deadlock  among  the  Directors 
that  all  such  matters  be  referred  to  Ken  Kadow  for 
his  decision  in  accordance  with  the  agreement  of  the 
Directors  dated  June  16,  1950,  and  that  the  deci- 
sion or  the  determination  made  by  Ken  Kadow  be 
adopted  as  the  action  and  decision  of  the  Board  of 
Directors  of  this  Corporation  as  agreed  to  by  the 
Directors,  and  in  the  event  that  Mr.  Kadow  was  not 
available,  that  such  matters  be  referred  to  Roy 
Sumpter  for  his  decision  and  determination,  all  in 
accordance  with  the  agreement  of  June  16,  1950. 
Cash  Cole  then  launched  a  further  stream  of  pro- 
fanity and  abuse  directed  against  the  Mortensen 
interests  and  Mr.  Diamond  threatened  Cliff  Morten- 
sen  with  criminal  action,  and  threatened  to  disbar 
Mr.  Diamond.  Mr.  Cole  then  stated  that  the  meet- 
ing had  previously  adjourned,  that  no  further 
business  would  be  considered  by  the  Board  of  Direc- 
tors and  Mr.  Cole  then  walked  out  of  the  meeting. 
Everett  Nowell  remained  at  the  meeting  but  stated 
that  he  would  refuse  to  consider  any  further  mo- 
tions on  the  ground  that  the  meeting  had  been 
adjourned. 

Mr.  Mortensen  moved  that  Cash  Cole  and  Everett 
Nowell  each  of  them  be  required  forthwith  to  re- 
turn to  the  Corporation  all  monies  withdrawn  by 
either  of  them  or  taken  by  either  of  them  from  the 
Corporation  whether  by  way  of  alleged  salary  or 
alleged  expenses  or  otherwise,  and  that  a  full  and 
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complete  accounting  certified  by  a   CPA  for  the 
Corporation  be  rendered  as  to  all  sums  drawn  by 
or  charged  to  the  Corporation  by  either  of  them, 
and  that  Cash  Cole  and  Everett  Nowell  be  furnished 
copies  of  said  accounting  with  copies  to  each  of  the 
directors  and  stockholders.   Everett  Nowell  refused 
to  act  on  this  motion  on  the  ground  that  the  meeting 
had  been  adjourned.    Mr.   Mortensen  then  moved 
that  Cash  Cole  and/or  Everett  Nowell  and/or  Bay- 
view  Realty,  Inc.,  or  either  or  all  of  them  be  re- 
moved from  the  Management  or  operation  of  Fair- 
view    Manor    and   that    the    Management    of    said 
project  be  placed  in  the  hands  of  the  Manager  or 
Management  selected  by  the  Directors,  or  if  the  Di- 
rectors could  not  agree,  in  accordance  with  the  pro- 
visions   of   the    agreement   between   the    Directors 
dated  June  16,  1950,  when  they  cannot  agree  upon 
any    action    for    the    benefit    of    the    Corporation. 
Everett  Nowell  refused  to  act  upon  this  motion  on 
the  ground  that  the  meeting  had  been  adjourned. 

At  this  point  Mr.  Cash  Cole  returned  to  the  meet- 
ing and  attempted  to  further  disturb  it  by  profane 
and  abusive  language.  Mr.  Mortensen  moved  that 
the  minutes  of  the  special  combined  meeting  of 
stockholders  and  Directors  held  on  June  11  and  12, 
1951,  be  recognized  as  the  lawful  minutes  of  the  Cor- 
poration and  that  they  be  placed  in  full  force  and 
effect  as  provided  therein.  Mr.  Nowell  refused  to  con- 
sider this  motion  on  the  ground  that  the  meeting  had 
been  previously  adjourned.  Cash  Cole  urged  Everett 
Nowell  to  leave  the  meeting  since  no  further  busi- 
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ness  could  be  transacted.  As  Mr.  Mortensen  began 
to  present  an  additional  motion  Mr.  Cole  and  Mr. 
Nowell  left  the  meeting.  Immediately  thereafter, 
Mr.  Cliff  Mortensen,  Mr.  Josef  Diamond  and  Mr. 
J.  E.  Swanson  left  the  office  without  further  inci- 
dent. 

/s/  J.  E.  SWANSON,  JR. 

[Endorsed]  :     Filed  August  14, 1953. 


[Title  of  District  Court  and  Cause.] 

ORDER  APPOINTING  RECEIVER 

This  Cause  Coming  on  to  Be  Heard  on  motion 
of  the  plaintiffs  herein  by  its  attorneys  for  appoint- 
ment of  a  receiver  and  pursuant  to  the  prayer  of 
the  complaint  filed  in  this  cause  and  upon  the  affi- 
davit or  affidavits  filed  in  support  thereof  and  in 
opposition  thereto,  and  the  testimony  produced  in 
open  court;  and  the  court  having  heard  statements 
of  counsel  and  being  otherwise  fully  advised  in  the 
premises,  Finds: 

1.  That  this  is  a  stockholders'  suit  instituted  by 
the  corporate  plaintiff  and  certain  stockholders  on 
their  own  behalf  and  on  behalf  of  other  stockhold- 
ers ;  and  that  this  case  involves  the  Fairview  Manor, 
located  at  Fairbanks,  Alaska,  as  more  fully  indi- 
cated in  the  complaint  filed  herein,  and  further 
relief  is  sought. 
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2.  That  it  appears  that  Cash  Cole,  one  of  the 
defendants  in  this  case,  has  become  ill  since  the 
commencement  of  the  trial  herein  and  is  nnable  to 
proceed  with  his  testimony  on  behalf  of  the  plain- 
tiffs or  on  his  own  behalf ;  and  that  he  has  been  one 
of  the  persons  managing  the  operation  of  said  Fair- 
view  Manor,  and  is  now  unable  to  so  manage  it  in 
view  of  his  illness. 

3.  That  the  plaintiffs  have  prayed  for  the  ap- 
pointment of  a  temporary  receiver  or  a  permanent 
receiver  under  their  complaint;  and  have  moved 
during  the  trial  for  the  appointment  of  a  tempo- 
rary receiver  until  said  defendant  Cash  Cole  is  able 
to  appear  at  a  trial  in  this  court  and  testify  under 
the  subpoena  issued  at  the  request  of  the  plaintiffs. 

4.  That  the  individual  plaintiffs  in  this  cause  are 
owners  of  50  per  cent  of  the  common  stock  of  said 
corporation  and  seek,  in  addition  to  the  appoint- 
ment of  a  receiver,  an  accounting  from  the  defend- 
ants Cash  Cole,  Everett  Nowell  and  Bayview  Realty. 
Inc.;  and  it  appears  that  an  impasse  exists  in  the 
conduct  of  said  corporation's  affairs  due  to  dead- 
lock and  dissension  in  the  Board  of  Directors  and 
among  the  stockholders ;  that  there  is  uncertainty  as 
to  who  comprise  the  Board  of  Directors ;  that  there 
may  be  improper  disposition  of  corporate  funds  and 
dissipation  of  corporate  assets;  that  there  may  be 
impairment  of  corporate  property  and  usurpation 
of  control  and  possession  of  corporate  assets,  in- 
come and  profits  by  the  defendants  and  exercise  by 
one  or  more  of  them  of  corporate  powers  without 
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authority  of  the  Board  of  Directors  and  the  stock- 
holders, contrary  to  the  provisions  of  the  corporate 
charter,  bylaws  and  the  General  Laws  of  the  Ter- 
ritory of  Alaska. 

It  Is  Now  Therefore  Ordered,  Adjudged  and 
Declared  that  Robert  E.  Sheldon,  of  the  City  of 
Fairbanks,  Alaska,  be  and  is  hereby  appointed  re- 
ceiver for  the  property  involved  in  the  above-en- 
titled cause,  and  all  assets  and  corporate  records  of 
the  plaintiff  corporation  and  its  business,  together 
with  all  improvements  located  thereon,  and  the  fix- 
tures, equipment,  merchandise,  stock  and  personal 
property  located  therein,  and  the  rents,  issues  and 
profits  thereof  with  all  the  usual  rights,  powers  and 
duties  of  receivers  in  equity  in  like  cases;  that 
upon  entering  upon  his  duties  said  receiver  shall 
file  with  this  court  a  bond  in  the  penal  sum  of  $30,- 
000.00  as  security,  to  be  approved  by  this  court, 
and  conditioned  upon  the  faithful  performance  of 
his  duties  as  such  receiver. 

It  Is  Further  Ordered  that  any  party  or  parties 
now  in  possession  of  said  premises,  or  that  may 
come  into  possession  of  said  premises  and  the  im- 
provements thereon,  attorn  to  said  receiver. 

Dated  at  Fairbanks,  Alaska,  this  8th  day  of  Oc- 
tober, 1953. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

[Endorsed] :     Filed  and  entered  October  8,  1953. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  WITHDRAWAL  OF  ATTORNEYS 

To:  Messrs.  Lyeette,  Diamond  &  Sylvester,  and  to 
Messrs.  Collins  &  Clasby,  attorneys  for  plain- 
tiffs: 

Please  be  advised  that  the  undersigned  attorneys, 
Cake,  Jaureguy  &  Hardy  and  Nicholas  Jaureguy, 
hereby  withdraw  as  associate  attorneys  for  defend- 
ants Cash  Cole,  Everett  Nowell  and  Bayview 
Realty,  Inc. 

Dated  this  15th  day  of  December,  1953. 

CAKE,  JAUREGUY  &  HARDY, 
/s/  NICHOLAS  JAUREGUY, 

Formerly  Attorneys  for 
Above  Defendants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  December  17,  1953. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  DEFAULT  AND  DEMAND 

To:  Cash  Cole,  Fairview  Manor  Building  No.   2, 
Fairbanks,  Alaska. 

Bayview  Realty,  Inc.,  Fairview  Manor  Building 
No.  2,  Fairbanks,  Alaska. 

Fairview  Development,  Inc.,  Fairview  Manor 
Building  No.  2,  Fairbanks,  Alaska. 

Everett  Nowell,  P.  O.  Box  3365,   Seattle   14, 
Washington. 
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John  E.  Hedrick,  Attorney  for  Everett  Nowell, 
E.  J.  Vance  Bldg.,  Seattle,  Washington. 

Bell  &  Sanders,  Warren  A.  Taylor,  Attorneys 
for  Cash  Cole  and  Bayview  Realty,  Inc.,  324y2 
3rd  Avenue,  Fairbanks,  Alaska. 

J.  Hellenthal,  attorney  for  defendants,  P.  O. 
Box  941,  Anchorage  Alaska. 

Stephen  J.  Morrissey,  attorney  for  defendants, 
J.  J.  Vance  Bldg.,  Seattle,  Washington. 

Notice  Is  Hereby  Given  that  default  has  been 
made  in  the  payment  of  the  installment  of  $10,000.00 
due  on  or  before  December  31,  1953,  to  Nelse  Mor- 
tensen, Cliff  Mortensen,  and  Frank  Henderson  un- 
der the  terms  and  provisions  of  the  agreement 
contained  in  the  stipulation  filed  in  the  above  cause 
on  October  9,  1953,  and  approved  and  embodied  in 
the  final  decree  entered  in  said  cause  on  October  10, 
1953.  You  are  hereby  further  notified  that  Cash 
Cole,  Everett  Nowell,  and/or  Bayview  Realty,  Inc., 
have  made  further  default  under  the  terms  of  said 
agreement  by  failing  and  refusing  to  place  in  escrow 
all  of  the  capital  stock  of  Fairview  Development, 
Inc.  (except  100  share  of  preferred  stock),  consist- 
ing of  450  shares  purchased  by  said  persons  under 
the  terms  of  said  agreement  and  450  shares  of  said 
capital  stock  theretofore  owned  by  said  Bayview 
Realty,  Inc.,  Everett  Nowell,  and/or  Cash  Cole. 

Now  Therefore,  pursuant  to  the  terms  of  said 
agreement  and  by  reason  of  said  defaults,  said 
Nelse  Mortensen,  Cliff  Mortensen  and  Frank  Hen- 
derson have  heretofore  and  do  hereby  declare  the 
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full  balance  of  the  obligation  provided  under  para- 
graph 2  thereof,  to  wit:  $89,000.00,  now  immedi- 
ately due  and  owing,  and  do  hereby  require  and  de- 
mand the  holder  or  holders  of  said  capital  stock, 
consisting  of  900  shares  of  common  stock  of  said 
Fairview  Development,  Inc.,  to  be  delivered  to  them 
or  any  one  of  them  without  further  notice  as  their 
property,  in  full  satisfaction  of  said  balance  now 
due  and  owing. 

Dated  this  9th  day  of  February,  1954. 
/s/  NELSE  MORTENSEN, 
/s/  CLIFF  MORTENSEN, 
/s/  FRANK  V.  HENDERSON. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  February  13,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SHOW  CAUSE 

Now  Come  the  plaintiffs,  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  by  their  at- 
torneys, and  move  that  the  court  enter  an  order 
herein  directing  the  defendants  Cash  Cole  and  Bay- 
view  Realty,  Inc.,  and  each  of  them,  to  show  cause 
why  they  should  not  be  held  in  contempt  of  court 
for  failure  to  comply  with  the  terms  and  provisions 
of  the  final  decree  entered  in  this  cause  on  October 
10,  1953,  and  settlement  agreement  evidenced  by  the 
stipulation  filed  herein  on  October  9,  1953,  and  in- 
corporated in  said  final  decree,  and  failure  to  de- 
liver the  capital  stock  of  Fairview  Development, 
Inc.,  owned  by  them,  or  one  of  them,  as  provided  in 
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said  decree  and  stipulation;  or  in  the  alternative 
that  an  order  be  entered  herein  directing  said  Cash 
Cole  and  Bayview  Realty,  Inc.,  and  each  of  them,  to 
assign  and  deliver  the  certificates  evidencing  said 
capital  stock  of  Fairview  Development,  Inc.,  owned 
by  them,  or  either  of  them,  to  said  plaintiffs  Nelse 
Mortensen,  Cliff  Mortensen  and  Frank  V.  Hender- 
son without  delay,  conveying  thereby  all  their  right, 
title,  and  interest  in  and  to  said  capital  stock  in 
payment  and  satisfaction  of  the  obligation,  which 
said  defendants  agreed  to  secure  in  said  stipulation 
by  delivery  of  said  capital  stock. 

In  support  of  said  motion  reference  is  hereby 
made  by  said  plaintiffs  to  the  settlement  agreement 
embodied  in  the  stipulation  filed  in  this  cause  on 
October  9,  1953,  the  final  decree  of  this  court  ap- 
proving said  settlement  and  directing  its  execution 
entered  herein  on  October  10,  1953,  affidavits  filed 
by  plaintiffs  in  opposition  to  motion  of  said  Cash 
Cole  and  Bayview  Realty,  Inc.,  to  set  aside  said 
stipulation  and  vacate  said  final  decree,  and  the 
pleadings  heretofore  filed  in  this  cause  and  the  pro- 
ceedings heretofore  had  therein. 

Dated  at  Fairbanks,  Alaska,  this  12th  day  of 
February,  1954. 

JOE  DIAMOND,  and 
EARLE  ZINN,  COLLINS  AND 
CLASBY. 

By  /s/  WALTER  SCZUDLO, 

Of  Counsel  for  Plaintiffs. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  February  13,  1954. 
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In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division 

No.  3532 

FAIRVIEW  DEVELOPMENT,  INC.,  a  Corpora- 
tion, 

Plaintiff, 

vs. 

NELSE  MORTENSEN- ALASKA,  INC.,  a  Corpo- 
ration; NELSE  MORTENSEN  and  ALMA 
MORTENSEN,  His  Wife;  CLIFF  N.  MOR- 
TENSEN and  DOROTHY  MORTENSEN, 
His  Wife;  FRANK  V.  HENDERSON  and 
MABEL  R.  HENDERSON,  His  Wife,  Indi- 
vidually and  as  Co-Partners,  d/b/a  NELSE 
MORTENSEN- ALASKA  CO.,  and  as  Trustees 
of  NELSE  MORTENSEN-ALASKA,  INC.,  a 
Corporation, 

Defendants. 

COMPLAINT 

Plaintiff  for  its  first  cause  of  action  alleges : 

I. 

That  Fairview  Development,  Inc.,  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  Territory  of  Alaska,  with  its  principal 
place  of  business  in  Fairbanks,  Alaska.  That  the 
said  corporation  is  the  owner  of  a  leasehold  of  real 
property  in  the  Territory  of  Alaska,  which  lease- 
hold is  improved  by  an  apartment  building.    That 
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the  plaintiff  corporation  is  not  engaged  in  business 
hi  the  State  of  Washington. 

II. 

That  Nelse  Mortensen-Alaska,  Inc.,  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington  with  its  princi- 
pal x^lace  of  business  in  Seattle,  King  County, 
Washington.  That  the  plaintiff  alleges  on  informa- 
tion and  belief  that  Nelse  Mortensen-Alaska,  Inc., 
a  corporation,  was  dissolved  by  the  individual  de- 
fendants herein;  that  the  individual  defendants 
herein  were  all  the  directors  and  shareholders 
thereof;  that  possession  and  control  of  all  of  the 
assets  of  the  corporation  was  taken  by  the  said  in- 
dividual defendants ;  that  all  of  the  liabilities  of  the 
corporation  were  assumed  by  them;  that  the  indi- 
vidual defendants  hold  the  assets  of  the  corporation 
as  trustees  for  the  corporation  and  that  as  trustees 
they  are  obligated  for  the  liabilities  of  the  corpora- 
tion. 

III. 

That  the  defendants,  Nelse  Mortensen  and  Alma 
Mortensen,  are  now  and  at  all  times  herein  men- 
tioned have  been  husband  and  wife,  residing  in  King 
County,  Washington,  and  as  such  constitute  a 
marital  community;  that  all  of  the  acts  of  Nelse 
Mortensen  hereinafter  mentioned  were  done  and 
performed  for  the  use  and  benefit  of  himself  indi- 
vidually and  of  the  marital  community  composed  of 
Nelse  Mortensen  and  Alma  Mortensen,  his  wife. 
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IV. 

That  the  defendants,  Cliff  •  N.  Mortensen  and 
Dorothy  Mortensen,  are  now  and  at  all  times  herein 
mentioned  have  been  husband  and  wife,  residing  in 
King  County,  Washington,  and  as  such  constitute  a 
marital  community;  that  all  of  the  acts  of  Cliff  N. 
Mortensen  hereinafter  menitioned  were  done  and 
performed  for  the  use  and  benefit  of  himself  indi- 
vidually and  of  the  marital  community  composed  of 
Cliff   N.   Mortensen   and   Dorothy   Mortensen,   his 

wife. 

V. 
That  the  defendants  Frank  V.  Henderson  and 
Mabel  E.  Henderson  are  now  and  at  all  times  herein 
mentioned  have  been  husband  and  wife,  residing  in 
King  County,  Washington,  and  as  such  constitute 
a  marital  community ;  that  all  of  the  acts  of  Frank 
V.  Henderson  hereinafter  mentioned  were  done  and 
performed  for  the  use  and  benefit  of  himself  indi- 
vidually and  of  the  marital  community  composed  of 
Frank  V.   Henderson   and   Mabel   Henderson,   his 

wife. 

VI. 
That  the  individual  defendants,  Nelse  Mortensen, 
Cliff  N.  Mortensen,  and  Frank  V.  Mortensen,  indi- 
vidually and  as  agents  of  their  respective  marital 
communities  are  co-partners  d/b/a  Nelse  Mortensen- 

Alaska  Co. 

VII. 
Plaintiff  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory  of 
Alaska,  defendant  Nelse  Mortensen-Alaska,  Inc.,  is 
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a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Washington,  all 
of  the  individual  defendants  are  citizens  of  the  State 
of  Washington.  The  matter  in  controversy  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  Thirty 
Thousand   ($30,000.00)   Dollars. 

VIII. 

That  the  plaintiff  corporation  possessed  and  now 
possesses  a  lease  from  the  City  of  Fairbanks,  Terri- 
tory of  Alaska,  real  property  described  as  follows : 

Commencing  at  Corner  No.  2  of  U.  S.  Survey 
No.  438  Fairbanks  Townsite ;  thence  proceeding 
S  0°  01'  West  a  distance  of  219.22'  to  the  point 
of  beginning  and  corner  No.  1  of  this  descrip- 
tion; thence,  S  89°  59'  East  990.00  feet;  thence, 
on  a  curve  to  the  left  of  10.00  feet  radius  an 
arc  distance  of  15.71  feet;  thence,  N.  0°  01' 
East,  90.00  feet;  thence  on  a  curve  to  the  right 
of  1440  feet  radius  an  arc  distance  of  490.00 
feet ;  thence  on  a  curve  to  the  left  of  13.10  feet 
radius  an  arc  distance  of  17.08  feet;  thence  N. 
55°  12'  West  396.68  feet;  thence  on  a  curve  to 
the  left  of  10.00  feet  radius  an  arc  distance  of 
15.71  feet;  thence,  S.  34°  48'  West  385.92  feet; 
thence  on  a  curve  to  the  right  of  501.67  feet 
radius  an  arc  distance  of  483.47  feet ;  thence  N. 
89°  59'  West  305.80  feet;  thence  S.  0°  01'  West 
287.10  feet;  thence  S.  89°  59'  East,  200.00  feet 
to  corner  No.  1  and  point  of  beginning. 
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IX. 

That  on  or  about  July  10,  1950,  plaintiff  as  owner 
entered  into  a  written  construction  contract  with 
the  defendant  Nelse  Mortensen- Alaska,  Inc.,  for 
the  construction  of  a  multiple  housing  or  apartment 
building  on  the  above-described  property,  said  build- 
ing  to  be  known  as  Fairview  Manor  Apartments, 
for  an  agreed  price  of  Three  Million  Eighty  Thou- 
sand ($3,080,000.00)  Dollars,  a  copy  of  which  con- 
tract is  attached  hereto  marked  Exhibit  A  and  by 
this  reference  made  part  hereof. 

X. 

That  after  the  execution  of  the  contract  above 
referred  to  and  at  a  time  unknown  to  the  plaintiff 
the  individual  defendants  dissolved  Nelse  Mortensen- 
Alaska,  Inc.,  and  the  individual  defendants  Nelse 
Mortensen,  Cliff  N.  Mortensen,  and  Frank  V.  Hen- 
derson purporting  to  act  as  Trustees  of  the  said 
Nelse  Mortensen-Alaska,  Inc.,  and  as  co-partners 
doing  business  as  Nelse  Mortensen-Alaska  Co.,  un- 
dertook to  perform  the  obligations  of  the  contract, 
assumed  all  the  liabilities  of  the  contract,  performed 
certain  work  in  the  construction  of  the  building  to 
be  constructed  pursuant  to  the  terms  of  the  contract 
and  obtained  all  of  Three  Million  Eighty  Thousand 
($3,080,000.00)  Dollars  from  the  plaintiff. 

XI. 

That  by  the  terms  and  provisions  of  the  said 
contract,  the  Contractors,  Nelse  Mortensen-Alaska, 
Inc.,    undertook   to    provide    the    owner    with    the 
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assurance  of  the  completion  of  the  contract  in  the 
form  of  an  indemnity  agreement  in  the  amount  of 
Two  Hundred  Ninety-Five  Thousand  Nine  Hundred 
Twenty  ($295,920.00)  Dollars  and  the  payment  of 
the  following-  items  in  connection  with  the  project: 

(a)  Interest  on  the  mortgage  loan  during  con- 
struction ; 

(b)  Insurance  required  during  construction; 

(c)  F.  H.  A.  mortgagees  insurance  premiums; 

(d)  F.  H.   A.  examination  fee; 

(e)  F.  II.  A.  inspection  fee; 

(f)  Financing  expense; 

(g)  Title  and  recording  expense,  and  Nelse  Mor- 
tensen- Alaska,  Inc.,  further  agreed  in  the  event  the 
owner  paid  any  or  part  of  the  above  items  (a)  to 
(g),  inclusive,  the  owner  would  receive  a  corre- 
sponding credit  on  the  contract  price. 

XII. 

That  the  plaintiff  paid  to  the  defendants  the  en- 
tire sum  of  Three  Million  Eighty  Thousand 
($3,080,000.00  Dollars  for  the  construction  of  said 
housing  project. 

XIII. 

That  the  defendants  refused  and  neglected  to  pay 
during  the  construction  work  on  said  housing  proj- 
ect, although  required  so  to  do  by  the  contract 
herein  referred  to,  the  following  items,  to  wit:  In- 
terest on  mortgage  due  January  1,  1952,  Nine  Thou- 
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sand  Seventy-Five  and  26/100  ($9,075.26)  Dollars 
and  thirty  days  delinquent  interest  in  the  amount 
of  Thirty  and  25/100  (Dollars);  interest  on  Mort- 
gage due  February  1,  1952,  Nine  Thousand  One 
Hundred  Ninety-Four  and  76/100  ($9,194.76)  Dol- 
lars. Real  estate  taxes  levied  August  1, 1951,  Thirty- 
One  Thousand  Six  Hundred  Twelve  ($31,612.00) 
Dollars ;  that  due  to  the  neglect,  failure  and  refusal 
of  the  defendants  to  pay  said  items,  plaintiffs  herein 
made  the  payments.  That  repeated  demands  have 
been  made  on  defendants  to  reimburse  plaintiffs  for 
said  payments  but  defendants  have  refused  and  neg- 
lected to  so  reimburse  plaintiffs  contrary  to  the 
term  of  the  contract  herein  referred  to. 

XIV. 

That  the  defendants  in  their  respective  capacities 
have  failed  and  neglected  to  complete  the  construc- 
tion of  the  Fairview  Manor  Apartment  project,  or 
housing  project  according  to  the  terms  and  provi- 
sions of  the  contract.  The  said  defendants  have 
failed  among  other  items  to  comply  with  the  terms 
and  provisions  of  the  contract  in  the  following  re- 
spects : 

1.  The  floor  elevations  vary  as  follows :  Building- 
No.  1  is  nine  (9)  inches  lower  than  the  plans  call 
for. 

Building  No.  2  is  one  foot  two  and  one-half 
inches  (1'  2%")  lower  than  the  plans  call  for. 

Building  No.  3  is  three  and  one-half  inches  lower 
than  the  plans  call  for. 
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Building  No.  4  is  seven  (7")  inches  lower  than  the 
plans  call  for. 

2.  Ground  floor  level  varies  in  each  building 
from  3%  to  4%  inches. 

3.  Front  sidewalk  on  the  "New  C.  A.  A.  Road" 
is  built  below  the  highway  at  an  elevation  from 
12%  inches  at  the  east  and  of  Building  No.  Two  to 
23  inches  at  the  west  end  of  Building  No.  One. 

4.  Plans  and  specifications  require  one  thousand 
four  hundred  fifty  (1,450)  feet  of  tree  planting  or 
hedges;  two  planting  areas  one  6  x  30  feet  and  the 
other  6  x  15  feet  with  concrete  curbs,  topsoil  and 
shrubbery ;  eight  thousand  (8,000)  square  feet  of  side- 
walk and  cross  walk;  twelve  (12)  inches  of  gravel 
required  under  curbs,  all  of  which  was  omitted. 

5.  Closets  of  Apartment  E  were  eliminated  and 
space  placed  in  the  hallway. 

6.  One  thousand  fifty-six  (1,056)  lineal  feet  of 
hand  rail  on  side  of  all  stairways ;  self-closing  apart- 
ment entrance  doors  on  all  apartments,  were  not 
provided. 

7.  Six  (6)  inch  concrete  base  in  all  garages  were 
not  furnished. 

8.  Four  thousand  (4,000)  square  feet  of  colotyle 
on  the  various  bathrooms  in  the  apartments  was 
not  provided. 

9.  Six  by  six  wood  bumpers  in  all  garages  were 
not  supplied. 
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10.  Plans  required  wardrobe  sliding  door  frames 
and  casings  to  be  oak.  Defendants  supplied  pine  or 
fir. 

11.  Plans  require  six  by  six  feet  WF  15  .5# 
steel  I  beam  over  stairs  and  end  bedroom.  4"  x  12 
timber  was  substituted. 

12.  Electric  dryers  in  laundry  rooms  were  vented 
into  garages  instead  of  through  the  walls. 

13.  Aluminum  roofing  on  all  buildings  not 
grounded  at  all.  Plans  require  each  building  to  be 
grounded  in  three  places. 

14.  Closets  required  to  have  six  spruce  or  hem- 
lock shelves,  only  four  provided  per  closet. 

15.  Lettering  on  the  doors  as  provided  in  the 
plans  and  specifications  was  omitted. 

16.  The  proper  hardware  on  fire  doors  in  the 
basement  was  not  provided. 

17.  Door  closures  of  the  rotary  piston  or  ratchet 
and  pinion  type,  on  the  doors  of  the  apartment, 
three  hundred  ninety-two  (392)  in  number,  were 
omitted. 

18.  Rail  brackets,  card  plates,  numerals,  letters, 
hooks,  and  fire  extinguishers  as  provided  in  the 
plans  and'  specifications  of  the  contract  were 
omitted. 

19.  Plans  require  two  water  wells,  only  one  was 
provided. 
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20.  Play  yards  and  equipment  as  required  were 
omitted. 

21.  Grading  and  drainage  in  compliance  with 
the  plans  and  specifications  so  that  the  water  will 
drain  away  from  the  building  was  ignored. 

22.  Surface  water  pockets  without  any  drainage 
contrary  to  the  plans  and  specifications  are  nu- 
merous. 

23.  Plans  and  specifications  require  the  siding  to 
be  three-eighths  inch  waterproof  plywood,  with 
shiplap  joints  and  all  joints  bedded  in  thick  lead 
and  oil  paint,  that  the  siding  should  be  attached 
with  hot  dip  galvanized  nails,  all  of  which  was  not 
followed. 

24.  No  electrical  outlets  are  provided  in  the  pub- 
lic hallways  as  required  by  the  plans  and  specifica- 
tions. 

25.  The  surrounding  grounds  were  not  provided 
with  grass  and  prepared  by  removing  stones. 

26.  Over  the  top  of  the  fire  doors  in  the  base- 
ments, several  heating  and  electrical  pipes  on  the 
ceiling  pass  through  the  wall;  the  void  between 
these  various  pipes  was  not  filled,  making  a  fire 
hazard  of  the  worst  type. 

27.  Buildings  No.  1  and  No.  2  are  15'  5"  too  close 
to  the  road. 

28.  Plans  and  specifications  require  8  feet  park- 
ing strips  outside  of  sidewalk  with  trees  planted 
each  50  feet,  none  of  which  was  supplied. 
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29.  Plans  and  specifications  required  six  inch 
curb  and  gutter  along  the  entire  street  front,  one 
thousand  seven  hundred  ten  (1,710)  lineal  feet  of 
this  was  not  supplied.  One  thousand  seven  hundred 
(1,700)  feet  of  said  curbs  and  gutters  were  not  pro- 
vided on  the  rear  street. 

30.  In  each  building,  no  trenches  in  the  floating 
slabs  were  provided  as  shown  on  the  drawings  to 
accommodate  sewage  outflow,  therefore  to  accom- 
plish the  outflow  essential,  the  reinforcement  steel 
in  the  slab  was  cut  and  the  concrete  in  the  trenches 
was  then  provided  after  the  slab  had  been  poured, 
layed  and  set  and  the  reinforcement  steel  was  not 
placed  properly,  thereby  resulting  and  producing 
great  settlement  of  the  building  slab  foundation  and 
producing  warping  and  uneven  settlement  of  all  the 
buildings. 

That  many  of  other  failures,  neglect,  poor  work- 
manship on  the  part  of  the  defendants  have  occurred 
which  are  presently  unknown  to  these  plaintiffs. 
That  as  a  result  thereof  and  of  the  above-enumer- 
ated deficiencies  the  said  building  has  been  depre- 
ciated from  the  value  as  expected  by  the  plans, 
specifications  and  contracts  and  by  reason  of  the 
foregoing  facts,  plaintiff  has  been  damaged  in  the 
sum  of  Five  Hundred  Fifty  Thousand  ($550,000.00) 
Dollars. 

XV. 

Because  of  the  wrongful  refusal  of  the  defendants 
to  complete  their  said  contracts  according  to  the 
plans  and  specifications,  it  became  necessary  for  the 
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plaintiff  to  complete  and  cause  certain  work  to  be 
completed.  In  completing  the  work  the  plaintiff  ex- 
pended the  sum  of  One  Hundred  Thousand  ($100,- 
000.00)  Dollars  which  was  the  reasonable  value  of 
completing  the  work  that  the  defendants  failed  to  do 
although  agreeing  to  do. 

Wherefore  plaintiff  demands  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of  Six 
Hundred  Ninety -Nine  Thousand  Nine  Hundred 
Twelve  and  27/100  ($699,912.27)  Dollars  with  in- 
terest and  that  plaintiff  have  and  recover  their  costs 
and  disbursements  herein. 

MORRISSEY,  HEDRICK, 

ROBERTS  &  DUNHAM, 

JOHN  E.  HEDRICK, 

Attorneys  for  Plaintiff. 


EXHIBIT  A 

FHA  Form  No.  2442-W 
(Section  608) 
(Revised  May,  1946) 

Construction  Contract — "Lump  Sum" 

This  Agreement  made  the  10th  day  of  July,  1950, 
by  and  between  Nelse  Mortensen- Alaska,  Inc.  (here- 
inafter called  the  "Contractor"),  and  Fairview  De- 
velopment, Inc.  (hereinafter  called  the  "Owner"). 


Fairvieiv  Development,  Inc.,  et  al.  387 

Exhibit  A — (Continued) 

Witnesseth,  that  the  Contractor  and  the  Owner 
for  the  consideration  hereinafter  named  agree  as 
follows : 

Article  1 — Scope  of  Work 

The  Contractor  shall  furnish  all  of  the  materials 
and  perform  all  of  the  work  within  the  property 
lines,  shown  on  the  Drawings  numbered  1  to  14, 
M-l  to  M-4,  E-l  to  E-4,  P-l  to  P-4  and  in  the  Spe- 
cifications, the  pages  of  which  are  numbered  1  to  72, 
which  said  specifications  include  the  "  General  Con- 
ditions of  the  Contract"  consisting  of  Articles  one 
to  10  of  the  Standard  form,  current  edition,  of  the 
"American  Institute  of  Architects"  (except  as  spe- 
cifically modified  in  said  Specifications)  and  any 
Supplemental  General  Conditions  attached  thereto. 
If  anything  in  the  said  "General  Conditions  of  the 
Contract"  is  inconsistent  with  this  instrument,  this 
instrument  shall  govern. 

The  said  documents  have  been  prepared  by  G.  C. 
Field  therein  and  hereinafter  called  the  Architect. 

A  master  set  of  said  Drawings  and  Specifications 
entitled  "Drawings  and  Specifications  of  Fairview 
Manor  FHA  Project  No.  130-42013,  a  Rental  Hous- 
ing Project,"  identified  by  the  Federal  Housing 
Commissioner  (hereinafter  referred  to  as  the  "Com- 
missioner") and  by  other  parties,  shall  be  placed  on 
file  with  the  Commissioner  and  when  so  filed  shall 
govern  (except  as  herein  modified)  in  all  matters 
which  may  arise  with  respect  to  such  Drawings  and 
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Specifications  and  General  Conditions,  and  the  pro- 
visions thereof. 

Article  2 — Time  of  Completion 

The  work  to  be  performed  under  this  Contract 
shall  be  commenced  within  30  days  from  date  of  this 
Agreement,  and  shall  be  completed  to  the  satisfac- 
tion of  the  Architect  and  the  Owner  within  16 
months  from  the  beginning.  In  no  event,  however, 
shall  the  work  to  be  performed  under  this  Contract 
be  considered  to  be  completed  until  all  construction 
items  called  for  in  the  Drawings  and  Specifications 
have  been  fully  completed  and  the  contract  price 
paid  in  full.  It  is  expressly  agreed,  however,  that 
in  no  event  shall  the  Contractor  or  the  Surety  be 
liable  for  any  damage  resulting  from,  or,  for  the 
construction  or  repair  of,  any  work  damaged  or 
destroyed  by  any  act  of  God  or  the  public  enemy  or 
mobs  or  riots  or  civil  commotion ;  and  that  the  Con- 
tractor and  the  Surety  shall  not  be  liable  for  any 
cessation  of  work  or  delay  in  performance  of  work 
caused  by  direct  order  of  the  United  States  Gov- 
ernment or  any  of  its  Agencies.  Any  extension  of 
time  authorized  or  approved  by  FHA  shall  extend 
the  completion  date  hereof. 

Article  3 — The  Contract  Sum 

The  Owner  shall  pay  the  Contractor  for  the  per- 
formance of  the  Contract,  subject  to  additions  and 
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deductions  provided  herein  on  account  of  construc- 
tion the  sum  of  $3,080,000. 

All  requests  for  changes  in  the  Drawings  and 
Specifications  must  be  in  writing  signed  by  the 
Owner  and  the  Lender  and  shall  be  conditioned 
upon  the  approval  of  the  Commissioner,  which  ap- 
proval may  be  subject  to  such  conditions  and  quali- 
fications as  the  Commissioner  in  his  discretion  may 
prescribe,  it  being  understood  that  the  Commis- 
sioner at  all  times  has  the  right  to  require  compli- 
ance with  the  original  Drawings  and  Specifications. 

The  Contractor  shall  assume  full  responsibility 
for  the  maintenance  of  such  landscaping  as  may  be 
required  by  the  Drawings  and  Specifications  until 
such  time  as  both  parties  to  this  Contract  shall  re- 
ceive notice  in  writing  from  the  Commissioner  that 
the  work  has  been  satisfactorily  completed.  The 
Owner  hereby  agrees  to  make  available  to  the  Con- 
tractor, without  cost  to  the  latter,  such  facilities  as 
water,  hose,  and  sprinkler. 

Article  4 — Schedule  of  Payments 

Applications  for  payments  under  this  Contract 
are  to  be  made  by  the  Contractor  to  the  Owner,  ap- 
proved by  the  architect,  in  quadruplicate  on  FHA 
Form  No.  2448-W,  on  or  about  the  first  day  of  each 
month  after  the  commencement  of  work  hereunder, 
for  payment  for  work  done  during  the  preceding 
month  or  part  thereof.  The  sum  to  which  the  Con- 
tractor shall  be  entitled  upon  any  such  payment 
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shall  be  the  total  of  the  purchase  price  of  unin- 
stalled  materials  stored  on  the  mortgaged  property 
in  a  manner  acceptable  to  the  Commissioner  plus 
the  cost  of  the  portions  of  the  work  acceptably  com- 
pleted, as  approved  b}^  the  Commissioner,  computed 
in  accordance  with  the  amounts  assigned  to  the  sev- 
eral items  in  the  Payment  Breakdown,  hereto  an- 
nexed marked  Exhibit  A,  less  10%  and  less  prior 
advances.  Applications  shall  be  filed  by  the  Con- 
tractor at  least  10  days  before  the  date  upon  which 
payment  is  desired.  The  Contractor  shall  only  be 
entitled  to  payment  in  the  amount  approved  by  the 
Lender  and  the  Federal  Housing  Commissioner 
with  respect  to  said  application. 

If  the  Total  of  the  Payment  Breadown  Items  in 
the  Payment  Breakdown  exceeds  the  total  cash  con- 
tract price,  then  the  cash  sum  payable  to  the  Con- 
tractor upon  any  payment  as  estimated  from  the 
Payment  Breakdown  Items  shall  be  reduced  in  the 
same  proportion  as  the  total  of  such  Payment 
Breakdown  Items  exceeds  such  total  cash  contract 
price.  If  the  Total  of  the  Payment  Breakdown 
Items  in  the  Payment  Breakdown  are  less  than  the 
total  cash  contract  price,  then  the  cash  sum  payable 
to  the  Contractor  upon  any  payment  as  estimated 
from  the  Payment  Breakdown  Items  shall  be  in- 
creased in  the  same  proportion  as  such  total  cash 
contract  price  exceeds  such  Total  of  the  Payment 
Breakdown  Items. 

Upon  completion  of  the  improvements,  including 
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all  landscape  requirements,  the  balance  due  the  Con- 
tractor hereunder  shall  be  payable  to  the  Contractor 
upon  the  expiration  of  30  days  from  the  date  of 
final  completion  and  acceptance  of  the  project  by 
the  Owner  with  the  approval  of  the  Commissioner 
and  the  Lender:  Provided,  however,  That  this  con- 
tract shall  not  be  considered  complete  for  purposes 
of  final  payment  unless  and  until,  all  the  work  re- 
quiring inspection  by  municipal  or  other  govern- 
mental authorities  having  jurisdiction,  have  been 
duly  inspected,  and  approved  by  such  authorities 
and  by  the  applicable  Board  of  Fire  Underwriters, 
if  any,  and  all  requisite  certificates  of  occupancy 
and  other  approvals  have  been  duly  issued:  And 
provided  further,  That  the  Owner  or  Lender  may 
withhold  approval  of  final  payment  until  after  the 
expiration  of  any  period  which  laborers,  subcon- 
tractors, and  materialmen  may  have  for  filing  notice 
of  Mechanics'  Liens,  and  until  after  satisfactory 
completion  of  all  off -site  utilities  and  streets  as  re- 
quired by  the  Lender  and  Federal  Housing  Com- 
missioner. 

Article  5 — Cessation  of  Work 

The  Contractor  understands  that  the  work  herein 
provided  to  be  done  is  to  be  financed  by  a  building 
loan  secured  by  a  mortgage  to  be  insured  by  the 
Federal  Housing  Commissioner,  the  terms  of  which 
are  set  forth  in  a  Building  Loan  Agreement  be- 
tween the  Owner  as  Borrower,  and  The  National 
Bank  of  Commerce  of  Seattle  as  Lender.   The  Con- 
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tractor,  in  the  event  of  the  failure  of  the  Owner  to 
perform  its  obligations  to  the  Lender  under  said 
Building  Loan  Agreement,  shall,  upon  receipt  of 
written  notice  from  the  Lender  that  it  has  elected 
not  to  proceed  with  the  work,  immediately  cease 
performance  of  this  Construction  Contract  and  all 
its  obligations  thereunder,  and  this  Contract  shall 
terminate  upon  receipt  by  the  said  Contractor  of 
said  notice. 

In  such  event,  provided  the  Contractor  is  not  in 
default  under  this  Construction  Contract,  the  Con- 
tractor may  within  fifteen  (15)  days  after  receipt 
of  such  notice  submit  directly  to  the  Lender  an  ap- 
plication for  advances  to  pay  claims  for  work  done 
and  materials  furnished  up  to  the  time  such  written 
notice  was  received  by  the  Contractor  as  aforesaid, 
and  the  Contractor  shall  be  entitled  to  receive  such 
amount  as  may  be  approved  by  the  Federal  Housing 
Commissioner  and  the  Lender  to  be  paid  to  the  Con- 
tractor as  and  for  the  value  of  such  work  and  ma- 
terials. 

Article  6 — The  Contract  Documents 

The  Drawings  and  Specifications,  including  the 
General  Conditions  and  Supplemental  General  Con- 
ditions, together  with  this  Agreement  and  Exhibits 
hereto  attached,  form  the  Contract  and  all  of  said 
documents  are  as  fully  a  part  of  the  contract  as  if 
hereto  attached  or  herein  repeated. 
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Article  7 

Anything-  to  the  contrary  notwithstanding,  it  is 
agreed  by  and  between  the  parties  hereto  that 
whenever  any  statements,  documents,  or  data  of 
any  sort,  nature,  or  description  are  required  under 
this  Contract  to  be  submitted  to  the  Architect  or 
Owner,  or  both,  duplicates  of  such  statements,  docu- 
ments, or  data  shall  be  likewise  submitted  to  the 
Commissioner  and  Lender,  if  requested  by  them  or 
either  of  them  or  to  their  duly-constituted  repre- 
sentatives. It  is  further  agreed  by  and  between  the 
parties  hereto,  that  whenever  it  is  provided  in  this 
Contract  that  the  approval  of,  or  the  certificate  or 
order  from  the  Architect  shall  be  received  either  as 
a  condition  precedent  to  any  action  being  taken  or 
not  taken,  as  the  case  may  be  or  as  a  prerequisite 
to  the  exercise  by  the  parties  hereto  of  any  right  or 
rights  hereunder,  including  the  right  to  receive  pay- 
ment under  this  Contract,  the  Commissioner  or  the 
Lender  may  require  that  such  approval  and  such 
certificate  or  order  shall,  before  being  effective,  be 
accompanied  by  the  written  approval  of  the  Com- 
missioner and  the  Lender  or  their  duly  authorized 
representatives. 

Article  8 — Waiver  of  Mechanics'  Lien 

The  Contractor  hereby  specifically  agrees  that  no 
mechanics'  liens  or  other  claim  or  claims  shall  be 
filed  or  maintained  by  it  against  the  said  buildings 
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and  improvements  and  real  estate  appurtenant 
thereto  for  or  on  account  of  any  work  or  labor  done 
or  materials  furnished  under  the  Contract  or  other- 
wise, for,  toward,  in  or  about  the  erection  and  con- 
struction of  the  said  buildings  and  improvements. 

Article  9 — Receipts  and  Releases  of  Lien 

The  Owner  may  require  that  the  Contractor  ob- 
tain and  attach  to  each  application  for  payment 
acknowledgments  of  payment  down  to  the  date  cov- 
ered by  the  last  advance,  from  all  subcontractors 
and  materialmen  dealing  directly  with  the  Contrac- 
tor, and  concurrently  with  final  payment  for  the 
entire  Project  according  to  the  Schedule  of  Pay- 
ments may  require  that  the  Contractor  obtain  in 
duplicate  an  affidavit  and  releases  of  lien,  in  the 
form  required  under  the  lien  law  of  the  State 
wherein  the  premises  are  situated.  Said  releases  of 
lien,  if  required,  shall  cover  all  work,  labor,  and 
materials  including  equipment  and  fixtures  of  all 
kinds  done  or  performed  for  or  furnished  to  the 
Borrower,  the  Contractor,  subcontractors,  and  ma- 
terialmen. The  Contractor  shall  execute  an  affidavit 
accompanying  such  releases  of  lien. 

Article  10 

The  Contractor  agrees  not  to  assign  this  Contract 
or  any  amount  payable  hereunder  or  to  sublet  the 
whole  or  substantially  the  whole  of  this  Contract  ex- 
cept with  the  prior  written  consent  of  the  Owner 
and  the  Lender.  The  contractor  also  agrees  upon 
request  to  disclose  to  the  Lender  the  names  of  all 
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persons  with  whom  it  has  contracted  or  intends  to 
contract  or  hereafter  contracts  with  respect  to  work 
and  materials  required  to  be  furnished  hereunder. 
The  Contractor  hereby  agrees  that  the  Owner  may 
assign  this  Contract  or  any  rights  arising  hereun- 
der, including  any  guarantees  or  warranties  of 
workmanship  or  material,  to  the  Lender  or  the  Fed- 
eral Housing  Commissioner. 

Article  11 

The  Contractor  (1)  understands  that  the  wages 
to  be  paid  laborers  and  mechanics  employed  in  the 
construction  of  the  Project  are  required  by  the  pro- 
visions of  Section  212  (a)  of  the  National  Housing 
Act,  as  amended,  to  be  not  less  than  the  wages  pre- 
vailing in  the  locality  in  which  the  work  was  per- 
formed for  corresponding  classes  of  laborers  and 
mechanics  employed  on  construction  of  a  similar 
character,  as  determined  by  the  Secretary  of  Labor 
with  respect  to  this  Project,  and  (2)  hereby  states 
that  he  has  read  the  aforesaid  determination  by  the 
Secretary  of  Labor  and  is  fully  familiar  with  the 
same. 

The  Contractor  agrees  as  a  condition  precedent 
to  the  payment  to  him  of  any  advance  hereunder  to 
submit  to  the  Commissioner  (1)  with  each  applica- 
tion for  advance  prior  to  the  final  application,  a  cer- 
tificate or  certificates  executed  by  him  and  in  form 
approved  by  the  Commissioner,  certifying  that  all 
laborers  and  mechanics  employed  in  the  construc- 
tion of  the  Project  whose  work  is  covered  by  this 


396  Cash  Cole,  et  at.,  vs. 

Exhibit  A — (Continued) 
or  any  previous  application  and  who  have  been  paid 
in  whole  or  in  part  on  account  of  said  employment, 
have  been  paid  at  a  rate  not  less  than  the  rate  of 
wages  prevailing  in  the  locality  in  which  the  work 
was  performed  for  the  corresponding  classes  of 
laborers  and  mechanics  employed  in  construction  of 
a  similar  character,  as  determined  by  the  Secretary 
of  Labor  with  respect  to  this  Project,  and  (2)  with 
the  iinal  application  for  advance,  a  certificate  or 
certificates  in  form  satisfactory  to  the  Commis- 
sioner, certifying  that  the  Project  has  been  fully 
constructed  in  accordance  with  the  provisions  of 
this  Contract  and  that  all  laborers  and  mechanics 
employed  in  the  construction  of  the  completed  Proj- 
ect have  been  paid  not  less  than  the  wages  prevail- 
ing in  the  locality  in  which  the  work  was  performed 
for  the  corresponding  classes  of  laborers  and  me- 
chanics employed  on  construction  of  a  similar  char- 
acter, as  determined  by  the  Secretary  of  Labor  with 
respect  to  this  Project. 

Article  12 

Notwithstanding  any  other  provision  of  this 
Agreement,  or  the  Specifications  which  form  a  part 
hereof,  the  Contractor  shall  furnish  at  its  own  ex- 
pense all  building  and  other  permits,  licenses,  tools, 
equipment,  temporary  structures,  and  water  neces- 
sary for  the  construction  of  the  Project  as  required. 

The  Contractor  shall  also  furnish  to  the  Owner 
and  the  Lender,  with  duplicate  copy  to  the  Com- 
missioner, a  survey  showing  the  location  on  the  site 
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of  the  improvements  constructed  thereon.  Such 
survey  shall  be  supplied  with  the  application  of  the 
Contractor  for  the  first  payment  on  each  unit  or 
building,  not  theretofore  located  on  said  survey,  and 
with  the  application  of  the  Contractor  for  final  pay- 
ment on  the  completed  Project.  The  survey  accom- 
panying the  request  for  final  payment  must  show 
the  exact  location  of  all  water,  sewer,  gas,  and  elec- 
tric mains,  and  of  all  easements  for  such  utilities 
then  existing.  Such  surveys  shall  be  prepared  by  a 
licensed  surveyor  who  shall  certify  that  the  Project 
is  installed  and  erected  entirely  upon  the  land  cov- 
ered by  the  Mortgage  and  within  the  building  re- 
striction lines,  if  any,  on  said  land,  and  does  not 
overhang  or  encroach  upon  any  easement  or  right- 
of-way  of  others. 

Article  13 — Assurance  of  Completion 

The  Contractor  agrees  to  furnish  the  Owner  with 
assurance  of  completion  in  the  form  of  indemnity 
agreement  in  the  amount  of  $295,920.00,  and  pay- 
ment of  the  following  items  in  connection  with  the 
project: 

(a)  Interest  on  the  mortgage  loan  during  con- 
struction ; 

(b)  Insurance  required  during  construction; 

(c)  FHA  mortgage  insurance  premiums; 

(d)  FHA  examination  fee ; 

(e)  FHA  inspection  fee; 

(f)  Financing  expense; 

(g)  Title  and  recording  expense. 
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In  the  event  the  owner  has  paid  any  or  part  of 
the  above  items  (a)  through  (g),  inclusive,  then 
the  owner  shall  receive  a  corresponding  credit  on 
the  contract  price. 

Article  XIV. 

Notwithstanding  any  other  provision  herein  with 
reference  to  payment,  payments  on  this  contract  are 
to  be  made  by  the  owner  turning  over  to  the  contractor 
all  monies  and  advances  received  by  or  made  avail- 
able to  owner  from  the  lending  institution  under 
the  insured  mortgage  covering  this  project. 

FAIR  VIEW  DEVELOPMENT, 
INC. 

By  /s/  EVERETT  NO  WELL, 
President. 

By  CASH  COLE, 
Secretary. 

NELSE  MORTENSEN- 
ALASKA,  INC., 

By  CLIFF  N.  MORTENSEN, 
President. 

By  NELSE  MORTENSEN, 
Secretary. 

[Endorsed]  :     Filed  July  23,  1953. 
[Endorsed]  :     Filed  April  3,  1954. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision 

No.  3532 

FAIRVIEW  DEVELOPMENT,  INC.,  a  Corpora- 
tion, 

Plaintiff, 

vs. 

NELSE  MORTENSEN-ALASKA,  INC.,  a  Corpo- 
ration, 

Defendants. 

STIPULATION  AND  ORDER  OF  DISMISSAL 

It  Is  Hereby  t  Stipulated  by  and  between  the 
plaintiff,  Fairview  Development,  Inc.,  by  and 
through  its  attorneys  of  record,  and  the  defendants, 
Nelse  Mortensen- Alaska,  Inc.,  a  corporation;  Nelse 
Mortensen  and  Alma  Mortensen,  his  wife;  Cliff:  N. 
Mortensen  and  Dorothy  Mortensen,  his  wife ;  Frank 
V.  Henderson  and  Mabel  R.  Henderson,  his  wife, 
individually  and  as  co-partners,  d/b/a  Nelse  Mor- 
tensen-Alaska  Co.,  and  as  Trustees  of  Nelse  Mor- 
tensen-Alaska,  Inc.,  a  corporation,  by  and  through 
their  attorneys  of  record,  that  the  above-entitled 
action  has  been  fully  settled  and  compromised,  and 
that  the  same  should  be  dismissed  with  prejudice 
and  without  costs. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys  for  Defendants. 

By  /s/  JOSEF  DIAMOND. 


400  Cash  Cole,  et  al.,  vs. 

MORRISSEY,  HEDRICK, 

ROBERTS  &  DUNHAM, 

Attorneys  for  Plaintiff. 

By  /s/  JOHN  E.  HEDRICK. 

ORDER 

Based  upon  the  foregoing  Stipulation, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  above-entitled  action  be,  and  the  same  is 
hereby,  dismissed  with  prejudice  and  without  costs. 

JOHN  C.  BOWEN, 
Judge. 
Approved : 

MORRISSEY,  HEDRICK, 
ROBERTS  &  DUNHAM. 

By  JOHN  E.  HEDRICK, 

Attorneys  for  Plaintiff. 

Presented  and  Approved  by: 

LYCETTE,  DIAMOND,  & 
SYLVESTER, 

By  JOSEF  DIAMOND, 

Attorneys  for  Defendants 
R.  E.  Callahan. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division,  Oct.  28,  1953. 

MILLARD  P.  THOMAS, 
Clerk. 

[Endorsed]  :     Filed  April  3,  1954. 
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[Title  of  District  Court  and  Cause.] 

No.  7298 

MOTION  TO  STRIKE  NOTICE  OF  APPEAL 

Now  Come  the  plaintiffs,  Fairview  Development, 
Inc.,  an  Alaska  Corporation;  Nelse  Mortensen,  Cliff 
Mortensen,  and  Frank  V.  Henderson,  individually 
and  as  directors  and  stockholders  of  Fairview  De- 
velopment, Inc.,  and  for  and  on  behalf  of  all  other 
stockholders    of    Fairview    Development,    Inc.,    by 
their  attorneys,  Collins  and  Clasby,  and  move  that 
the  notice  of  appeal  filed  in  the  above-entitled  cause 
on  or  about  May  10,  1954,  from  the  final  judgment 
and  decree   entered  in   said   cause,   and   from  the 
order  entered  May  7,  1954,  overruling  defendants' 
motion  to  set  aside  and  rescind  the  stipulation  upon 
which  said  judgment  was  based  and  said  final  judg- 
ment and  decree,  be  stricken  as  to  Fairview  Devel- 
opment, Inc.,  plaintiff  in  the  above-entitled  cause, 
because  said  plaintiff  has  at  all  times  been  repre- 
sented in  this  cause  by   Collins   and   Clasby   and 
Josef  Diamond  and  Earle  Zinn  of  Lycette,  Diamond 
&  Sylvester,  and  not  by  Bailey  E.  Bell  and  William 
Sanders  and  Warren  A.  Taylor,  and  the  latter  have 
no  authority  to  file  a  notice  of  appeal  on  behalf  of 
said    plaintiff,    Fairview    Development,    Inc.,    an 
Alaska  Corporation,  which  corporation  had  joined 
in  and  secured  the  execution  and  filing  of  said  stipu- 
lation on  October  9,  1953,  the  entry  of  said  final 
judgment  and  decree  on  October  10,  1953,  and  the 
entry  of  the  order  on  May  7,  1954,  overruling  de- 
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fendants'  motion  to  set  aside  or  rescind  said  stipu- 
lation and  vacate  said  final  judgment  and  decree 
from  which  said  notice  of  appeal  is  purportedly 
taken. 

Dated  at  Fairbanks,  Alaska,  this  10th  day  of  May, 
1954. 

COLLINS  AND  CLASBY. 

By  /s/  WALTER  SCZUDLO. 

Affidavit  of  Mailing  attached. 
Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  May  10,  1954. 


[Title  of  District  Court  and  Cause.] 

RECEIVER'S  PETITION  NUMBER  ONE 

Your  petitioner,  Robert  E.  Sheldon,  respectfully 
represents  to  the  court  as  follows : 

1.  That  he  was  appointed  receiver  on  May  7, 
1954,  for  the  property  involved  in  the  above-enti- 
tled cause,  all  the  assets  and  corporate  records  of 
the  plaintiff  corporation,  Fairview  Development, 
Inc.,  and  its  business,  together  with  all  improve- 
ments located  thereon  and  the  fixtures,  equipment, 
merchandise,  stock  and  personal  property  located 
therein,  and  Fairview  Manor  Apartments,  and  the 
rents,  issues  and  profits  thereof  with  all  the  usual 
rights,  powers  and  duties  of  receivers  in  equity  in 
like  cases,  until  further  order  of  this  court;  that  a 
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receiver's  bond  in  the  sum  of  $50,000.00  was  hereto- 
fore filed  and  approved  by  order  of  this  court  on 
May  10,  1954 ;  and  that  he  is  in  all  respects  the  duly 
qualified  and  acting  receiver  herein. 

2.  That  the  principal  property  of  the  plaintiff 
corporation  involved  in  the  above-entitled  cause  is 
the  Fairview  Manor  Apartments,  being  a  272-unit 
apartment  project  located  in  the  Weeks  Field  Sub- 
division on  Airport  Road,  Fairbanks,  Alaska,  con- 
sisting of  four  buildings. 

3.  That  said  Fairview  Manor  Apartments  are 
subject  to  an  FHA  insured  mortgage  in  the  original 
principal  sum  of  $3,080,000.00,  obtained  for  the  pur- 
pose of  financing  the  construction  of  said  project; 
that  this  petitioner  is  informed  and  believes  and 
upon  such  information  and  belief  states  the  fact  to 
be  that  the  present  owner  and  holder  of  said  mort- 
gage and  the  indebtedness  secured  thereby  is  insti- 
tutional Securities  Corporation,  a  corporation;  that 
the  servicing  agent  for  said  mortgagee  is  Seattle 
Trust  and  Savings  Bank,  a  banking  corporation, 
with  its  principal  place  of  business  at  Seattle, 
Washington;  that  under  said  mortgage  there  is  due 
on  the  first  of  each  and  every  month  a  total  payment 
of  $21,690.16. 

4.  That  at  the  time  this  petitioner  was  appointed 
receiver,  and  took  possession  of  the  checking  ac- 
counts of  the  plaintiff  corporation,  Fairview  De- 
velopment, Inc.,  at  the  bank  of  Fairbanks  and  the 
First  National  Bank  of  Fairbanks,  there  was  $15,- 
249.06  in  the  former  and  $141.00  in  the  latter,  which 
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sums  were  transferred  to  the  checking  account 
opened  at  the  First  National  Bank  of  Fairbanks 
pursuant  to  directions  of  this  court  and  its  order, 
in  the  First  National  Bank  of  Fairbanks;  that  col- 
lection of  rents  and  income  from  Fairview  Manor 
Apartments  has  been  made  by  your  petitioner  since 
his  appointment  and  deposited  in  said  receiver's 
account  at  the  First  National  Bank  of  Fairbanks; 
that  said  collections,  plus  the  cash  found  in  the 
bank  deposits  hereinabove  mentioned,  were  paid  out 
on  May  18,  1954,  in  payment  of  the  following  delin- 
quent February  and  March  bills,  which  were  pre- 
sented to  the  receiver  for  payment: 

Alaska  Communications  System $       5.58 

Fairbanks  garbage  disposal 151.50 

Potter's  Store   (paint  and  hardware  sup- 
plies)       84.74 

Sourdough  Express  (hauling  coal) 240.59 

Municipal  Utilities  System  (telephone) .  . .  242.87 
Municipal  Utilities  System  (electricity) . .  1,341.54 
Union  Oil  Company  (gasoline  and  oil) ....  111.78 
Fairbanks  Lumber  (lumber  for  repairs) .  .  72.40 
G.  R.  Sumpter  Agency  (workmen's  com- 
pensation insurance)    153.88 

Seattle  Hardware  Company  (supplies) ....  120.12 
Northern    Commercial    Company    (repairs 

for  stoker) 84.20 

Vacuum    Sales    and    Service    (supplies — 

April  voucher)   29.08 


Total $2,638.28 
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In  addition,  all  wages  have  been  paid  to  em- 
ployees and  are  current  covering  firemen,  mainte- 
nancemen,  janitors  and  cleaning  women.  There  are 
five  less  employees  employed  by  this  petitioner  than 
were  formerly  employed  at  said  project  (including 
the  discharge  of  Cash  Cole,  Mrs.  Ruth  Cole  and 
Tom  Cole  from  the  payroll).  The  total  wages  paid, 
net:  $2,220.38. 

5.  That  in  adidtion  to  the  payments  hereinbe- 
fore mentioned,  the  receiver  paid  $16,690.16  on  ac- 
count of  the  mortgage  installment  due  on  May  1, 
1954,  leaving  a  balance  due  under  said  installment 
of  $5,000.00 ;  that  said  installment  is  now  delinquent 
as  to  the  balance  due  thereunder  and  will  be  in 
default  if  payment  thereof  is  not  made  on  or  before 
the  end  of  this  month. 

6.  That  the  cash  on  hand  of  the  plaintiff  corpo- 
ration, Fairview  Development,  Inc.,  in  its  account 
at  Bank  of  Fairbanks,  was  reduced  on  or  about  May 
8,  1954,  after  the  appointment  of  this  petitioner  as 
receiver,  by  payment  to  said  bank  from  said  account 
of  $7,648.36,  which  this  petitioner  has  been  informed 
was  in  payment  of  a  note  executed  by  said  Fairview 
Development,  Inc.,  to  evidence  sums  borrowed  from 
said  bank  earlier  this  year;  that  in  addition  there 
was  a  payment  of  $1,325.86  to  the  Director  of  In- 
ternal Revenue  from  said  account,  and  likewise 
other  substantial  payments  were  drawn  against  said 
account  and  paid  therefrom  between  April  30,  1954, 
the  date  on  which  the  court  rendered  its  opinion  in 
the  above-entitled  cause  granting  the  motion  for 
appointment  of  receiver  and  ruling  on  other  mo- 
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tions,  and  the  date  on  which  this  receiver  was  ap- 
pointed ;  that  as  of  the  date  hereof  the  receiver  has 
cash  on  hand  in  his  checking  account  in  the  sum  of 
$4,776.72;  that  wages  to  the  employees  will  be  due 
at  the  end  of  this  week  in  the  net  sum  of  approxi- 
mately $1,500.00. 

7.  That  there  is  insufficient  cash  on  hand  to  pay 
said  balance  of  $5,000.00  due  on  said  mortgage  in- 
stallment of  May  1,  1954,  hereinabove  mentioned; 
that  said  payment  of  said  balance  should  be  made 
prior  to  the  end  of  this  month;  that  it  will  be 
necessary  to  borrow  a  sum  not  in  excess  of  $5,000.00 
to  make  said  payment  prior  to  the  end  of  this 
month;  that  it  may  be  necessary  in  the  future  to 
borrow  sums  sufficient  to  insure  the  full  payment  of 
said  monthly  mortgage  installment  for  periods  not 
to  exceed  30  days,  until  all  of  the  delinquent  and  un- 
paid bills  and  other  obligations  of  the  plaintiff  cor- 
poration have  been  placed  on  a  current  basis,  which 
your  petitioner  believes  can  be  accomplished  in  the 
next  60  or  90  days. 

8.  That  the  First  National  Bank  of  Fairbanks, 
Fairbanks,  Alaska,  a  national  banking  association, 
has  indicated  to  your  petitioner  that  it  will  agree  to 
loan  sufficient  sums  to  make  payments  of  install- 
ments due  under  the  first  mortgage,  for  periods  not 
to  exceed  30  days,  such  loans  to  be  repaid  out  of 
current  rents  and  collections,  and  such  indebted- 
ness of  the  receiver  to  be  evidenced  by  a  receiver's 
certificate  in  the  amount  or  amounts  of  such  loan 
or  loans  from  time  to  time,  which  said  receiver's 
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certificate  or  certificates  shall  run  for  periods  not 
to  exceed  30  days  with  interest  at  8%  per  annum, 
and  shall  be  a  first,  prior  and  paramount  lien  upon 
the  rents,  income  and  collections  made  by  this  re- 
ceiver, prior,  superior  and  paramount  to  the  right, 
title,  interest  and  lien  of  any  of  the  parties  to  this 
suit.  A  copy  of  the  proposed  receiver's  certificate 
is  hereto  attached  as  Exhibit  "A"  and  made  a  part 
hereof. 

9.  That  notice  of  this  petition  has  not  been  given 
by  the  undersigned  to  the  parties  of  record  due  to 
the  insufficient  time  available  prior  to  the  end  of 
this  month  but  that  copies  of  this  petition  and  of 
any  order  entered  by  this  court  will  be  served  on 
all  parties  of  record. 

Wherefore,  your  petitioner  prays  that  an  order 
be  entered  in  this  cause,  authorizing  him,  as  receiver, 
to  borow  a  sum  not  to  exceed  $5,000.00  for  a  period 
not  to  exceed  30  days,  to  pay  the  balance  due  under 
said  mortgage  installment  due  May  1,  1954,  and  to 
secure  the  amount  necessary  to  cover  said  payment 
so  expended  by  issuing  and  selling  a  receiver's  cer- 
tificate in  an  amount  not  to  exceed  $5,000.00  and  in 
the  form,  terms  and  figures  set  out  in  Exhibit  "A" 
to  this  petition;  and  further  authorizing  your  peti- 
tioner hereafter  to  borrow  such  additional  sum  or 
sums  from  time  to  time  for  payment  of  any  bal- 
ances due  on  installments,  which  may  become  delin- 
quent under  said  mortgage,  for  periods  not  to  exceed 
30  days,  to  be  paid  out  of  the  rents,  collections,  and 
income  secured  by  your  petitioner  as  receiver,  and 
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to  be  secured  by  issuance  of  this  receiver's  certifi- 
cate or  certificates  for  the  amount  or  amounts  so  bor- 
rowed from  time  to  time,  and  in  the  sum  to  be  set 
out  in  said  Exhibit  "A"  to  this  petition. 

/s/  ROBERT  E.   SHELDON. 

EXHIBIT  A 

Receiver's  Certificate  of  Indebtedness 

Date :    

Amount :    

Xo 

The  undersigned,  Robert  E.  Sheldon,  re- 
ceiver of  Fairview  Manor  Apartments,  located  on 
Airport  Road,  Fairbanks,  Alaska,  and  all  the  as- 
sets of  Fairview  Development,  Inc.,  an  Alaska  cor- 
poration, and  its  business,  real  property,  and  all 
other  property,  and  the  rents,  issues  and  profits 
thereof,  appointed  by  order  of  the  District  Court 
for  the  District  of  Alaska,  Fourth  Judicial  Divi- 
sion, on  May  7,  1954,  and  now  the  duly  qualified 
and  acting  receiver  in  case  Xo.  7298,  entitled: 
Fairview  Development,  Inc.,  et  al.,  vs.  Cash  Cole, 
et  al.,  not  individually,  but  as  such  receiver,  prom- 
ises to  pay  to  First  National  Bank  of  Fairbanks, 
Fairbanks,  Alaska,  the  simi  of 

($ ), 

on  or  before days  after  the  date 

hereof,  with  interest  at  the  rate  of  8%  per  annum, 
both  interest  and  principal,  being  payable  at  the 
banking  house  of  said  payee,  Fairbanks,  Alaska. 
This  certificate  is  issued  under  and  by  virtue  of 
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the  authority  granted  the  undersigned  as  receiver 
by  order  of  the  District  Court  for  the  District  of 

Alaska,  Fourth  Division,  entered  on  the 

day  of ,  1954, 

in  said  cause,  No.  7298.  This  certificate  is,  by  vir- 
tue of  the  terms  of  said  order,  a  first,  prior,  and 
paramount  lien  on  the  rents,  issues  and  profits  of 
Fairview  Manor  Apartments  and  all  other  collec- 
tions and  receipts  secured  by  the  undersigned  in 
said  case  as  receiver  as  aforesaid  and  said  lien  is 
prior,  superior  and  paramount  to  the  right,  title 
and  interest  and  lien  of  all  of  the  parties  of  inter- 
est in  this  cause  and  is  prior,  superior  and  para- 
mount to  the  right,  title,  interest,  lien  and  claims 
of  all  persons  having  or  claiming  to  have  any  right, 
title,  interest,  lien  or  claim  in  and  to  said  premises 
involved  in  the  above  mentioned  cause  or  any  part 
or  portion  thereof. 

The  holder  or  holders  of  this  certificate  shall  be 
entitled  to  reasonable  attorney's  fees  in  the  event 
said  holder  or  holders  hereof  shall  be  required  to 
institute  proceedings  to  collect  under  this  certificate 
or  to  foreclose  the  lien  thereof,  or  shall  be  made  a 
party  to  any  proceedings  involving  the  above  men- 
tioned premises,  which  fees  and  expenses  shall  be 
so  much  additional  indebtedness,  evidenced  hereby, 
and  shall  be  a  lien  on  the  rents,  issues  and  profits 
of  said  premises  and  collections  made  by  the  under- 
signed as  receiver. 

In  Witness  Whereof,  said  Robert  E.  Sheldon, 
not  individually,  but  as  such  receiver  has  hereunto 
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set  his  hand  and  seal  this day  of 

,  A.D.  1954. 


Robert  E.  Sheldon,  Not  Individually,  but  as  Re- 
ceiver Aforesaid. 

[Endorsed]  :     Filed  May  27,  1954. 


In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Division 

No.  7298 

FAIRVIEW  DEVELOPMENT,  INC.,  et  al., 

Plaintiffs, 

vs. 
CASH  COLE,  et  al., 

Defendants. 

ORDER  ON  RECEIVER'S  PETITION  No.  1 

This  matter  coming  on  to  be  heard  upon  petition 
No.  1  of  Robert  E.  Sheldon,  as  receiver;  and  it 
appearing  and  the  court  finding  that  heretofore 
on  May  7,  1954,  this  court  entered  an  order,  which, 
among  other  things,  appointed  Robert  E.  Sheldon 
of  the  City  of  Fairbanks,  as  receiver  for  the  prop- 
erty involved  in  the  above-entitled  cause,  and  all 
the  assets  and  corporate  records  of  the  plaintiff 
corporation,  Fairview  Development,  Inc.,  and  its 
business,  together  with  all  improvements  located 
thereon,  and  the  fixtures,  equipment  merchandise, 
stock  and  joersonal  property  located  therein,   and 
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Fairview  Manor  Apartments,  and  the  rents,  issues, 
and  profits  thereof  with  all  the  usual  rights,  powers 
and  duties  of  receivers  in  equity  in  like  cases,  until 
further  order  of  this  court;  and  it  appears  and  the 
court  finds  that  said  receiver  on  the  same  day  filed 
his  written  oath  herein  and  accepted  said  appoint- 
ment, and  heretofore  filed  herein  a  receiver's 
bond  in  the  penal  sum  of  fifty  thousand  dollars 
($50,000.00)  as  security,  which  was  heretofore  ap- 
proved by  this  court,  and  was  conditioned  upon 
the  faithful  performance  of  his  duties  as  such  re- 
ceiver, all  in  accordance  with  the  terms  and  provi- 
sions of  said  order,  and  said  Robert  E.  Sheldon  is 
now  the  acting  and  duly  qualified  receiver  in  this 
cause;  that  it  appears  necessary  for  the  receiver 
to  borrow  at  this  time  funds  to  pay  the  balance 
due  under  the  delinquent  mortgage  installment, 
which  became  due  on  May  1,  1954,  under  the  FHA 
insured  mortgage  covering  the  premises  involved 
in  this  cause  to  avoid  default  thereunder,  and  the 
receiver  does  not  have  sufficient  funds  to  pay  the 
balance  due  under  said  mortgage  installment  at  this 
time;  and  the  court  being  otherwise  fully  advised 
in  the  premises. 

It  is  now,  therefore,  ordered,  adjudged  and  de- 
creed as  follows: 

1.  That  said  receiver,  Robert  E.  Sheldon,  is 
hereby  authorized  to  borrow  from  the  First  Na- 
tional Bank  of  Fairbanks,  Fairbanks,  Alaska,  a 
sum  not  exceeding  $5,000.00  to  pay  the  balance  due 
under  said  mortgage  installment  which  became  due 
on  May  1,  1954,  under  the  FHA  insured  mortgage 
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covering  the  premises  involved  in  the  above-en- 
titled cause  and  known  as  Fairview  Manor  Apart- 
ments, to  be  secured  by  a  receiver's  certificate  of 
indebtedness  in  that  amount  not  exceeding  $5,000.00 
and  payable  on  or  before  30  days  after  the  date 
thereof  and  to  be  in  the  form  substantially  as  Ex- 
hibit "A"  attached  to  said  receiver's  petition  No.  1. 

2.  That  said  receiver  is  hereby  further  author- 
ized to  borrow  such  additional  sums  hereafter  from 
time  to  time  as  he  may  deem  necessary  to  pay  any 
balance  or  balances  due  under  subsequent  install- 
ments which  may  become  delinquent  under  said 
FHA  insured  mortgage  for  periods  not  to  exceed 
30  days  and  to  be  paid  out  of  the  rents  and  re- 
ceipts collected  by  said  receiver,  and  to  be  secured 
by  receiver's  certificates  of  indebtedness  in  the  form 
substantially  of  exhibit  "A"  attached  to  said  re- 
ceiver's petition  No.  1,  and  to  be  paid  in  not  ex- 
ceeding 30  days  after  the  date  of  execution  of 
such  certificate  or  certificates. 

Entered  and  done  this  27th  day  of  May,  1954. 

/s/  HARRY  E.  PRATT, 

United  States  District  Judge. 

[Endorsed] :     Filed  and  entered  May  27,  1954. 


[Title  of  District  Court  and  Cause.] 

RECEIVER'S  MONTHLY  REPORT  AND 
ACCOUNT  FOR  MAY,  1954 

The  undersigned,  Robert  E.  Sheldon,  respectfully 
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represents  and  reports  to  the  court  as  follows: 

1.  That  he  was  appointed  receiver  on  May  7, 
1954,  for  the  property  involved  in  the  above-en- 
titled cause,  all  the  assets  and  corporate  records 
of  the  plaintiff  corporation,  Fairview  Development, 
Inc.,  and  its  business,  together  with  all  improve- 
ments located  thereon  and  the  fixtures,  equipment, 
merchandise,  stock  and  personal  property  located 
therein,  and  Fairview  Manor  Apartments,  and  the 
lents,  issues  and  profits  thereof  with  all  the  usual 
rights,  powers  and  duties  of  receivers  in  equity  in 
like  cases,  until  further  order  of  this  court;  that  a 
receiver's  bond  in  the  sum  of  $50,000.00  was  here- 
tofore filed  and  approved  by  order  of  this  court  on 
May  10,  1954;  and  that  he  is  in  all  respects  the 
duly  qualified  and  acting  receiver  herein. 

2.  That  the  principal  property  of  the  plaintiff 
corporation  involved  in  the  above  entitled  cause  is 
the  Fairview  Manor  Apartments,  being  a  272-unit 
apartment  project  located  in  the  Weeks  Field  Sub- 
division on  Airport  Road,  Fairbanks,  Alaska,  con- 
sisting of  four  buildings. 

3.  That  an  order  was  entered  in  the  above  cause 
providing,  among  other  things,  that  this  receiver 
make  a  written  monthly  accounting  of  all  his  re- 
ceipts and  disbursements  for  each  calendar  month 
on  or  before  the  10th  day  of  the  month  succeeding 
the  period  covered  by  each  report,  the  first  report 
to  be  made  on  or  before  June  10,  1954 ;  that  attached 
hereto  marked  as  exhibit  "A,"  and  by  this  refer- 
ence made  a  part  hereof  the  same  as  if  herein  fully 
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set  out,  is  an  account  of  all  of  the  receipts  and 
disbursements  secured  and  made  by  this  receiver 
from  the  time  of  his  appointment  to  and  including 
May  31,  1954;  and  that  this  report  and  accounting 
is  submitted  to  this  court  pursuant  to  said  order. 

4.  That  collection  of  rents  and  income  from 
Fairview  Manor  Apartments  and  all  other  collec- 
tions have  been  made  by  this  receiver  since  his  ap- 
pointment and  deposited  by  this  receiver  in  a  bank- 
ing  account  opened  in  his  name  as  receiver,  with 
the  First  National  Bank  of  Fairbanks,  Alaska,  that 
all  expenditures  for  any  purpose  made  by  this  re- 
ceiver have  been  done  only  by  check  against  said 
checking  account,  which  checks  have  been  counter- 
signed by  Ray  Kohler,  public  accountant,  all  in 
accordance  with  the  provisions  of  said  order  dated 
May  10,  1954. 

5.  That  said  Ray  Kohler  has  maintained  the 
books  of  account  of  said  plaintiff  corporation  and 
of  this  receiver  and  prepared  the  attached  account 
of  receipts  and  disbursements ;  that  said  Ray  Kohler 
has  performed  said  services  as  a  public  accountant  and 
used  the  facilities  of  his  office  all  on  a  time  basis ;  that 
his  charges  for  said  services  are  $7.50  per  hour  for 
those  performed  by  himself,  and  $5.00  per  hour  for 
those  services  performed  by  his  assistants,  which 
charges  include  the  use  of  the  facilities  of  his  of- 
fice; that  this  receiver  is  informed  and  believes, 
and  upon   such  information  and  belief  states  the 


Fairview  Development,  Inc.,  et  at.  415 

fact  to  be  that  said  charges  are  the  usual  and  cus- 
tomary charges  for  services  of  this  nature  in  the 
Fairbanks  area,  and  are  fair  and  reasonable. 

6.  That  at  the  time  of  the  appointment  of  this 
receiver  there  were  two  bank  accounts  maintained 
for  the  plaintiff  corporation,  one  at  the  Bank  of 
Fairbanks  and  the  other  at  the  First  National  Bank 
of  Fairbanks;  that  the  balance  in  the  sum  of  $15,- 
249.06  in  the  first  account  above  mentioned  and 
$141.00  in  the  second  account  above  mentioned,  have 
been  transferred  by  this  receiver  to  his  checking 
account. 

7.  That  notice  was  served  on  both  banks  prior 
to  the  opening  of  business  on  May  8,  1954,  that  no 
checks  theretofore  drawn  against  said  accounts 
should  be  honored  without  the  approval  of  this  re- 
ceiver; that  an  investigation  of  this  receiver  dis- 
closed that  the  following,  among  other  checks,  had 
been  drawn  by  the  defendant  Cash  Cole,  or  by  and 
through  his  authorized  agent,  against  said  account 
of  the  plaintiff  corporation  at  the  Bank  of  Fair- 
banks : 

Check  No.  409. 

Date  of  Check:  April  30,  1954. 

Payee:  Cash  Cole 

Reported  Purpose:   Purchase   of  furniture  in 
Apartment  3-B-7. 

Amount:  $862.50. 
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Check  No.  410. 

Date  of  Check:  April  30,  1954. 

Payee:  W.  A.  Taylor. 

Reported  Purpose:  Attorney's  fees,  1954. 

Amount :  $8,000.00. 

Check  No.  411. 

Date  of  Check:  April  30,  1954. 
Payee:  Bank  of  Fairbanks. 
Reported  Purpose :  Payment  of  Note. 
Amount:  $7,648.33. 

Check  No.  420. 

Date  of  Check:  May  6,  1954. 
Payee:  Warren  A.  Taylor. 
Reported  Purpose :  Court  costs. 
Amount:  $1,500.00. 

That  of  the  above-described  checks,  the  one  bear- 
ing No.  411,  payable  to  the  Bank  of  Fairbanks,  has 
been  honored  by  said  bank  without  the  specific  au- 
thority of  this  receiver;  that  the  others  have  not 
been  paid  as  far  as  this  receiver  is  informed;  that 
all  other  checks  drawn  on  said  account  prior  to 
May  7,  1954,  and  during  the  period  between  April 
30,  1954,  when  the  opinion  of  this  court  was  ren- 


Fairview  Development,  Inc.,  et  at.  417 

derecl,  directing,  among  other  things,  the  appoint- 
ment of  a  receiver  herein,  and  May  7,  1954,  when 
this  receiver  was  appointed,  have  been  honored  and 
paid. 

8.  That  the  monthly  installment  of  principal, 
accrued  interest,  and  other  payments  due  under  the 
FHA  insured  mortgage  covering  the  Fairview 
Manor  Apartments  project  due  on  May  1,  1954,  in 
the  sum  of  $21,690.16  was  delinquent  at  the  time 
of  the  appointment  of  this  receiver  as  more  fully 
stated  in  Receiver's  Petition  No.  1,  filed  in  the  above- 
entitled  cause  on  May  27,  1954;  that  it  was  neces- 
sary to  borrow  $5,000.00  from  the  First  National 
Bank  of  Fairbanks,  pursuant  to  authority  of  this 
court  granted  in  its  order  entered  herein  on  May 
27,  1954,  on  said  receiver's  petition;  that  the  total 
installment  due  on  May  1,  1954,  has  been  paid  in 
full;  that  a  receiver's  certificate  of  indebtedness  for 
said  loan  of  $5,000.00  was  executed  and  delivered  to 
the  First  National  Bank  of  Fairbanks  in  substan- 
tially the  form  marked  as  Exhibit  "A"  and  at- 
tached to  said  Receiver's  Petition  No.  1. 

9.  That  Mr.  V.  P.  Reimer,  director  of  the  Fed- 
eral Housing  Administration  at  Juneau,  Alaska,  has 
requested  that  a  complete  audit  report  showing 
the  current  financial  condition  of  the  project  be 
secured  as  soon  as  possible,  which  report  should 
be  prepared  by  a  certified  public  accountant  and 
should  contain  a  balance  sheet,  current  profit  and 
loss  statement,  and  a  statement  of  surplus;  that  a 
similar  report  has  been  requested  by  the  plaintiffs; 
that  such  audit  is  now  being  prepared  up  to  ap- 
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proximately  tlie  date  of  the  apopintment  of  this  re- 
ceiver by  the  office  of  Pritchard  &  Lofquist,  certi- 
fied public  accountants,  Seattle,  Washington,  cover- 
ing the  period  from  the  last  day  on  which  said  ac- 
countants prepared  their  audit  of  the  books  of  said 
plaintiff  corporation  up  to  and  including  the  ap- 
pointment of  this  receiver;  that  copies  of  said 
audit  will  be  submitted  to  this  court  when  prepared 
with  the  next  report  and  accounting  of  this  receiver. 

10.  That  the  employment  of  Mr.  and  Mrs.  Cash 
Cole  with  the  corporation  and  Fairview  Manor 
Apartments  was  terminated  as  of  the  close  of  busi- 
ness on  May  7,  1954,  and  settlement  and  payment 
was  made  of  all  sums  due  them  for  salaries  or 
wages;  that  said  Mr.  and  Mrs.  Cash  Cole  are  oc- 
cupying a  double  apartment;  said  double  apartment 
consisting  of  efficiency  apartment  No.  2-A-7,  call- 
ing for  a  rental  of  $125.00  per  month,  unfurnished, 
and  apartment  No.  2-A-8,  being  a  two-bedroom 
apartment  calling  for  a  monthly  rental  of  $165.00 
per  month,  unfurnished;  that  said  apartments  have 
been  furnished  by  furniture  and  furnishings  owned 
by  the  plaintiff  corporation,  and  that  this  receiver 
is  informed  and  believes  and  upon  such  informa- 
tion and  belief  states  the  fact  to  be  that  the  monthly 
rental  value  of  said  furniture  and  furnishings  is  at 
least  $50.00;  that  said  defendant,  Cash  Cole  and 
his  wife,  have  made  no  payment  for  the  rental  of 
said  double  apartments  and  furniture  and  furnish- 
ings and  that  the  same  is  due  from  them  from  the 
date  of  the  appointment  of  this  receiver. 

11.  That  the  employment  of  Tom  Cole  was  termi- 


Fairview  Development,  Inc.,  et  at.  419 

nated  as  of  May  15,  1954,  and  that  all  sums  due 
him  for  wages  and  salary  have  been  settled  and 
paid;  that  said  Tom  Cole  and  his  wife  occupy  a 
two-bedroom  apartment,  being  3-E-7,  for  which  the 
rental  is  $165.00  per  month;  that  no  payment  has 
been  made  by  said  Tom  Cole  for  said  rental  and 
that  the  same  remains  due  and  unpaid  and  owing 
to  this  receiver  from  May  15,  1954,  to  the  date 
hereof. 

12.  That  at  the  time  of  the  appointment  of  this 
receiver  there  were  approximately  30  vacant  apart- 
ments in  the  Fairview  Manor;  that  these  vacancies 
had  been  reduced  down  to  19  on  May  31,  1954 ;  that 
included  in  said  19  vacancies  are  3  apartments 
rented  by  Moorland  Contractors,  Inc.,  of  Portland, 
Oregon,  and  an  apartment  formerly  reserved  for 
the  defendant,  Everett  Nowell;  that  this  receiver 
is  informed  and  believes  and  upon  such  informa- 
tion and  belief  states  the  fact  to  be  that  the  de- 
fendant Cash  Cole  is  or  was  an  officer,  director 
and  stockholder  of  said  Moorland  Contractors,  Inc. ; 
that  there  is  due  from  said  Moorland  Contractors, 
Inc.,  the  sum  of  $1,050.00  on  each  of  said  three 
apartments,  which  sum  includes  the  rental  for  the 
month  of  June;  that  this  receiver  is  attempting  to 
collect  said  delinquent  accounts  from  said  Moor- 
land Contractors,  Inc.,  and  to  secure  release  of 
possession  of  said  apartments. 

13.  That  it  has  been  necessary  to  sign  rental 
lease  agreements  with  new  tenants  secured  by  this 
receiver;  that  the  terms  and  conditions  of  said 
rental  lease  agreement  have  been  substantially  the 


420  Cash  Cole,  et  at.,  vs. 

same  as  those  contained  in  agreements  executed  by 
the  plaintiff  corporation  prior  to  the  appointment 
of  this  receiver,  except  that  the  lease  agreements 
signed  by  this  receiver  have  been  specifically  made 
subject  to  the  orders  of  this  court  and  subject  to 
termination  by  discharge  of  this  receiver  in  said 
proceedings. 

14.  That  this  receiver  has  been  occupied  full 
time  since  his  appointment  in  matters  pertaining 
to  said  receiveiship  and  management  at  Fairview 
Manor  Apartments. 

Wherefore,  this  receiver  prays  as  follows: 

(a)  That  the  above  and  foregoing  report  and 
monthly  account  of  this  receiver  be  approved. 

(b)  That  the  retention  of  the  certified  public 
accountants,  Pritchard  &  Lofquist,  to  make  an  audit 
be  approved,  and  likewise  payment  for  said  audit. 

(c)  That  payment  of  charges  made  by  Ray 
Kohler,  public  accountant,  appointed  by  this  court 
pursuant  to  order  entered  May  10,  1954,  which 
charges  are  hereinabove  set  out,  on  a  time  basis 
be  approved  and  the  receiver  permitted  to  make 
payment  out  of  the  receipts  secured  by  him. 

(d)  That  said  defendant.  Cash  Cole  and  his 
wife,  Ruth  Cole,  be  directed  to  pay  to  this  receiver 
rental  in  the  sum  of  $340.00  per  month  beginning 
May  7,  1954,  for  the  double  apartment  occupied  by 
them  and  the  furniture  and  furnishings  therein, 
in  advance,  and  in  addition,  to  make  a  deposit  of 
one  month's  rent  in  advance  as  security  in  accord- 
ance with  the  general  procedures  followed  at  said 
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project;  and  that  upon  failure  to  make  such  pay- 
ment and  deposit  within  15  days  from  the  date  of 
the  order  of  the  court,  that  the  clerk  of  this  court 
be  directed  to  issue  a  writ  of  assistance  directing  the 
United  States  Marshal  for  the  Fourth  Judicial  Di- 
vision to  remove  said  defendant  and  his  wife  and 
any  person  or  persons  occupying  said  apartments 
No.  2-A-7  and  No.  2-A-8,  and  return  possession  of 
said  apartments  and  the  furniture  and  furnishings 
therein  to  this  receiver. 

(e)  That  Tom  Cole  be  directed  to  pay  rent  in 
the  sum  of  $165.00  monthly,  in  advance,  beginning 
May  15,  1954,  for  the  apartment  occupied  by  him 
No.  3-E-7,  and  that  if  he  fails  to  make  such  pay- 
ment on  or  before  15  days  from  the  date  of  the 
order  of  this  court  that  the  clerk  of  this  court 
be  directed  to  issue  a  writ  of  assistance  directed 
to  the  United  States  Marshal,  Fourth  Judicial  Divi- 
sion, directing  said  marshal  to  remove  said  Tom 
Cole  and  his  wife  and  all  other  person  or  persons 
occupying  said  apartment  No.  3-E-7  and  their 
property  therefrom,  and  to  return  possession  of 
said  apartment  to  this  receiver. 

(f)  That  the  execution  of  rental  agreements  by 
this  receiver  in  the  form  and  with  the  terms  here- 
inabove mentioned  be  approved. 

(g)  That  the  court  allow  receiver's  fees  for  the 
services  of  the  undersigned  as  receiver  herein. 

Dated  at  Fairbanks,  Alaska,  this  10th  day  of 
June,  1954. 

/s/  ROBERT  E.  SHELDON, 
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United  States  of  America, 
Territory  of  Alaska — ss. 

Robert  E.  Sheldon,  being  first  duly  sworn,  on 
oath,  deposes  and  says:  That  he  is  the  receiver  in 
the  above-entitled  cause ;  that  he  has  read  the  above 
and  foregoing  monthly  receiver's  report  and  ac- 
count ;  knows  the  contents  thereof  and  that  the  same 
are  true  in  substance  and  in  fact,  except  such  mat- 
ters as  are  alleged  upon  information  and  belief, 
and  as  to  such  matters  he  has  made  diligent  search 
and  inquiry  and  believes  the  same  to  be  true. 

/s/  ROBERT  E.   SHELDON. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  June,  1954. 

[Seal]        /s/  MYRTLE  L.   BOWERS, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 

My  commission  expires:  June  10,  1958. 

EXHIBIT  A 

Fairview  Development  Co.,  Inc. 
Fairbanks,  Alaska 

Robert  E.  Sheldon,  Receiver 

Statement  of  Source  and  Application  of  Funds 
Period  May  8,  1954,  Through  May  31,  1954 

Source  of  Funds: 

On  Hand  May  8,  1954— 

Office  Fund $  168.87 

Deposit  in  Transit  82.50 

Bank  of  Fairbanks 15,249.06 

First  National  Bank 144.21 

Bank  of  Commerce  100.00 

Total  Funds  on  Hand $15,744.64 
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Source  of  Funds — (Continued) 
Income  from  Operations — 

Apartment  and  Garage  Rentals  ..$11,935.21 

Security  and  Key  Deposits 1,740.70 

Laundry  Proceeds  145.80 

Vacuum  Cleaner  Rentals  6.00 

Cleaning  Apartments  10.50 

Miscellaneous   2.50 

Total  Funds  from  Operations  ..  $13,840.71 

Other  Additions  to  Funds — 

Loan,  First  National  Bank $  5,000.00 

Note  Payment,  Victor  Olson 200.00 

Deposit  Returned 18.00 

Reimbursement  of  Office  Fund  ....  131.13 

Total  Other  Additions $  5,349.13 

Total  Funds  from  All  Sources  ....  $34,934.48 

Application  of  Funds : 

Funds  Expended — 

Payments    of    Trade    Accounts 

Payable   $  2,638.28 

Wages 2,289.76 

Payment    to    Federal    National 

Mtg.  Ass'n 21,690.16 

Refunds    of    Tenants'    Deposits 

and  Rentals 1,138.30 

Refunds   on    Over-Collection   of 

School  Tax  20.00 

Bank  Charges — Exchange  30.68 

Painting  Apartments  —  C.  W. 

Lloyd,  Contractor  376.62 

Repairs  to  Boilers — Paul  Baker, 

Contractor i       160.00 

Reimburse  Office  Fund  for  Ex- 
penses— Paid  by  Cash  Prior  to 
May  8,  1954 131.13 

Total  Funds  Expended $28,474.93 
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Application  of  Funds — (Continued) 
Funds  on  Hand  May  31,  1954— 

Office  Fund $     300.00 

First  National  Bank 6,059.55 

Bank  of  Commerce 100.00 

Total  Funds  on  Hand 6,459.55 


Total  Funds  Applied $34,934.48 


Certified  Correct. 

RAY  KOHLER, 

Public  Accountant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  June  10,  1954. 


In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Judicial  Division 

No.  7298  Civil 

FAIRVIEW  DEVELOPMENT,  INC.,  an  Alaska 
Corporation;  NELSE  MORTENSEN,  CLIFF 
MORTENSEN  and  FRANK  V.  HENDER- 
SON, Individually  and  as  Directors  and  Stock- 
holders of  Fairview  Development,  Inc.,  and  for 
and  on  Behalf  of  All  Other  Stockholders  of 
Fairview  Development,  Inc., 

Plaintiffs, 
vs. 

CASH  COLE,  Individually  and  as  an  Officer  and 
Director  of  Bayview  Realty,  Inc.,  an  Alaska 
Corporation,  and  Fairview  Development,  Inc.; 
EVERETT  NOWELL,  Individually  and  as  an 
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Officer  and  Director  of  Bayview  Realty,  Inc.; 
and  Fairview  Development,  Inc.;  BAYVIEW 
REALTY,  INC.,  an  Alaska  Corporation; 
FIRST  NATIONAL  BANK  OF  FAIR- 
BANKS, a  Corporation;  and  BANK  OF 
FAIRBANKS,  a  Corporation, 

Defendants. 
Appearances : 

EARLE  W.  ZINN  and  JOSEPH  DIAMOND, 
of  LYCETTE,  DIAMOND  &  SYLVESTER, 

WALTER  SCZUDLO,  of 

COLLINS  &  CLASBY, 

Attorneys  for  plaintiffs:  Fairview  Devel- 
opment, Inc.,  an  Alaska  corporation; 
Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson,  individually  and 
as  Directors  and  Stockholders  of  Fair- 
view  Development,  Inc.,  and  for  and  on 
behalf  of  all  other  stockholders  of  Fair- 
view  Development,  Inc.,  and  for  defend- 
ants First  National  Bank  of  Fairbanks, 
a  corporation,  and  Bank  of  Fairbanks,  a 
corporation. 

NICHOLAS  JAUREGUY,  of 
CAKE,  JAUREGUY  &  HARDY, 

JOHN  HEDRICK,  of 

MORRISSEY,  HEDRICK,  ROBERTS  & 

DUNHAM, 

Attorneys  for  all  other  defendants. 

Before:  Hon.  Harry  E.  Pratt,  District  Judge. 
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October  5,  1953 

Be  it  remembered,  that  the  trial  of  Cause  No. 
7298  was  begun  at  10:00  a.m.,  October  5,  1953, 
plaintiffs  and  defendants  represented  by  counsel, 
the  Honorable  Harry  E.  Pratt,  District  Judge, 
presiding : 

The  Clerk:     Court  is  now  in  session. 

The  Court:  This  was  the  time  set  for  trial  of 
Cause  No.  7298,  Fairview  Development,  Incorpo- 
rated, against  Cash  Cole,  et  al. 

Are  the  parties  ready? 

Mr.  Sczudlo:     The  plaintiff  is  ready. 

If  the  Court  please,  at  this  time  I  would  like 
to  move  for  the  entry  of  the  appearance,  on  behalf 
of  the  plaintiffs,  of  Mr.  Josef  Diamond  of  the 
Washington  State  Bar  and  also  Mr.  Earle  W. 
Zinn  of  the  Washington  State  Bar,  for  the  purpose 
of  trying  this  case  with  local  counsel. 

The  Court:     Very  well.  Request  granted. 

The  defendants  are  ready? 

Mr.  Jaureguy:  Yes,  your  Honor,  the  defendants 
are  ready. 

The  Court :  Do  you  wish  to  make  opening  state- 
ments? [3*] 

Mr.  Diamond:  Yes,  the  plaintiff  would  like  to 
make  opening  statements,  if  your  Honor  please. 

I  don't  know  whether  or  not  the  Court  has  had 
an  opportunity  of  reading  the  pleadings,  but  I 
would  like  to  call  the  Court's  attention  first  to  the 
parties.  There  are  quite  a  number  of  parties  and  it 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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might  be  confusing  as  to  the  various  names  and  the 
people  who  will  be  testifying  and  their  position  in 
connection  with  this  suit. 

This  lawsuit  is  brought  by  Fairview  Develop- 
ment, Incorporated,  an  Alaska  Corporation,  and  by 
Nelse  Mortensen,  Cliff  Mortensen,  and  Frank 
Henderson,  individually,  and  as  directors  and  stock- 
holders of  the  plaintiff  corporation  for  and  on  their 
own  behalf  and  on  behalf  of  all  other  stockholders 
in  the  plaintiff  corporation,  Fairview  Development 
Corporation. 

There  are  present  here  in  the  courtroom  and 
available  throughout  the  trial,  and  I  believe  they 
all  will  testify,  Mr.  Cliff  Mortensen,  one  of  the  plain- 
tiffs and  stockholder  of  the  corporation;  Frank 
Henderson,  another  stockholder  and  director  of 
the  corporation,  but  Mr.  Nelse  Mortensen,  how- 
ever, is  ill  and  will  not  be  present  in  the  court- 
room. The  suit  is  brought  against  Cash  Cole,  who 
is  here;  Everett  Nowell,  who  is  here  or  who  will 
also  be  here,  individual^  and  as  officers  and  direc- 
tors of  an  Alaska  corporation  known  [4]  as  the 
Bayview  Realty  Corporation,  and  it  also  names  as 
defendants  the  two  local  banks,  but  only  for  the 
reason  that  the  banks  have  in  their  custody  and 
rx  >ssession  money  belonging  to  the  Fairview  De- 
velopment Corporation,  the  plaintiff,  and  because 
of  the  relief  requested  by  the  plaintiffs.  If  the  relief 
is  granted  we  thought  it  would  be  advisable  to 
have  the  banks  where  the  funds  of  the  corporation 
would  lie  available  subject  to  the  order  of  the  Court. 

Actually,   there  is   no  real   controversy   between 
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the  plaintiffs  and  the  defendant  banks  except  that 
the  defendant  banks  do  have  possession  in  and 
custody  over  funds  belonging  to  the  plaintiff  corpo- 
ration. 

Now,  the  suit  requests  that  the  defendants,  Cash 
Cole,  Everett  Nowell,  and  the  Bayview  Realty  Cor- 
poration be  required  to  render  a  full  and  complete 
accounting  of  all  funds  received  by  them,  or  any 
of  them,  belonging  to  and  the  property  of  Fair- 
view  Development  Corporation,  together  with  a 
full  accounting  of  all  disbursements  made  by  them, 
or  any  of  them,  from  the  funds  of  the  plaintiff 
corporation  or  purportedly  on  behalf  of  the  plain- 
tiff corporation;  that  the  defendants  be  required 
to  account  for  the  reasonable  rental  value  of  apart- 
ments belonging  to  the  plaintiff  corporation  [5] 
and  occupied  wrongfully  by  the  defendants;  and 
upon  said  accounting  that  the  plaintiff  corpora- 
tion have  a  judgment  against  the  defendants  for 
such  amounts  as  will  be  found  due,  together  with 
interest  thereon. 

The  complaint  also  asks  that  the  defendants 
Cash  Cole,  Everett  Nowell,  and  the  Bayview  Realty 
Company,  and  each  of  them,  be  removed  and  dis- 
associated from  the  management  and  control  of 
the  property  and  assets  of  the  plaintiff  corpora- 
tion and  that  they  take  no  further  part  in  the  af- 
fairs of  the  corporation  by  reason  of  their  acts  and 
conduct  that  will  be  shown  by  the  evidence  in  this 
case. 

The  plaintiff  corporation,  Fairview,  as  it  was 
finally  organized,  is  divided  really  into  a  corpora- 
tion having  900  shares  of  stock.  There  are  actually 
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1,000  shares  of  stock.  There  are  900  shares  of 
common  stock  with  voting  rights.  There  are  100 
shares  of  stock  which  belong  to  the  F.H.A.,  which 
is  preferred  stock  having  no  voting  right  in  the 
corporation  except  under  certain  peculiar  circum- 
stances which  are  not  material  here  in  this  law- 
suit. The  900  shares  of  stock  are  divided:  150 
shares  for  Cliff  Mortensen,  150  shares  for  Frank 
Henderson,  and  150  shares  for  Nelse  Mortensen, 
making  450  shares,  or  exactly  one-half  of  the  con- 
trol of  the  corporation  in  the  Mortensen-Henderson 
people,  [6]  the  plaintiffs  in  this  lawsuit. 

For  brevity's  sake,  we  will  refer  throughout  the 
trial,  I  believe,  to  the  Mortensen  interests. 

The  other  450  shares  of  stock  are  owned  by  the 
Bayview  Realty  Corporation.  I  point  out  that  the 
evidence  will  show  that  the}r  are  owned  not  by  the 
individuals  Everett  Nowell  and  Cash  Cole,  but  are 
owned  by  the  defendant  Bayview  Realty  Corpora- 
tion. 

Now,  the  Fairview  Corporation  was  organized  for 
the  purpose  of  owning  a  large  apartment  house 
development  here  in  the  city  of  Fairbanks.  Bay- 
view  Realty  Company  had  the  opportunity,  through 
some  work  their  officers  had  performed,  in  obtain- 
ing a  75-year  lease  on  the  property  on  which  Fair- 
view  Manor  is  now  constructed  and  exists.  They 
approached  the  Mortensen  interests  with  a  view 
to  having  them  go  into  an  organization  and  form- 
ing a  corporation  for  the  construction  of  this 
F.H.A.  project,  and  such  an  arrangement  was 
made. 

The    record    and    the    evidence    will    show    that 
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when  they  first  approached  them,  the  Bayview 
Realty  had  no  money  or  corporation  and  put  no 
money  into  the  operation  whatever.  They  did  put 
forth  their  efforts  in  obtaining  the  lease  to  the 
property  on  which  the  project  was  to  he  built.  In 
consideration  of  that,  the  Fairview  Development 
Corporation  was  to  be  formed,  with  the  [7]  Morten- 
sen  interests  having  two-thirds  of  the  ownership 
and  control  of  the  Fairview  Manor,  the  Fairview 
Corporation  and  the  Bayview  Corporation  having 
one-third. 

The  evidence  will  show,  though,  that  from  the 
very  start  the  defendants,  and  particularly  the  de- 
fendant Cash  Cole,  had  the  deliberate  intent  and 
purpose  of  taking  over  this  project,  cheating  and 
depriving  the  Mortensen  interests  of  their  inter- 
est in  this  property,  to  get  control  of  the  Fairview 
project  and  the  Fairview  Manor.  And  from  the 
very  beginning  the  evidence  will  show  that  in  order 
to  beat  the  weather  and  start  the  construction,  that 
pursuant  to  preliminary  negotiations  with  Fairview 
having  two-thirds  interest  and  Cash  Cole  and  the 
I3ayviewT  group  having  one-third,  construction  was 
started  prior  to  all  of  the  paper  work  being  com- 
pleted in  the  project.  So  that  when  it  became  time 
to  complete  the  paper  work  the  project  had  to  go 
forward  insofar  as  the  Mortensen  interests  were 
concerned  because  they  were  committed  in  large 
sums  of  money,  and  by  Mr.  Cole  particularly  in 
the  position  of  being  able  to  obtain,  instead  of  his 
one-third  interest,  a  fifty  per  cent  ownership  in  the 
Fairview  Corporation,  which  he  extracted  and  re- 
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ceived,  and  the  stock,  as  I  stated,  was  issued:  450 
shares  to  the  Bayview  Corporation  and  450  to  the 
Mortensen  interests,  being  equally  divided.  [8] 

Along  with  their  original  arrangement  it  was 
anticipated  that  the  construction  of  the  apartment 
houses  could  be  done  for  a  sum  of  money  less  than 
the  amount  of  the  Government  mortgage.  The  Gov- 
ernment mortgage  was  to  be,  and  was  in  fact, 
$3,080,000.  It  was  anticipated  that  the  apartment 
houses  could  be  built  in  accordance  with  the  Gov- 
ernment-approved plans  and  specifications  for  a 
sum  less  than  that  by  the  Mortensen  people,  who 
the  evidence  will  show  are  builders  and  contractors, 
for  many  years  in  the  construction  business. 

It  was  agreed  along  with  the  same  arrangement 
on  the  ownership  that  the  Bayview  Realty  Corpo- 
ration would  be  entitled  to  one-third  of  the  net 
profits  on  the  same  basis  that  they  were  to  .have 
one-third  of  the  ownership.  That  was  never  changed, 
so  that  the  Bayview  Corporation  is  entitled  to  under 
the  documents  as  finally  completed  one-third  of  any 
net  profit  in  the  construction  of  the  Fairview  Manor 
— any  net  profit,  difference  between  the  actual  cost 
of  construction  and  the  $3,080,000  loan  by  the  Gov- 
ernment under  the  F.H.A.  through  the  National 
Bank  of  Commerce  in  Seattle. 

The  apartment  houses,  so  we  get  some  idea  of 
the  size  of  them,  the  evidence  will  show  that  there 
are  272  units,  four  fairly  substantial  buildings; 
that  when  [9]  the  documents  were  put  together 
the  amendment  or  the  articles  of  incorporation  as 
originally  prepared  by  Mr.  Cash  Cole,  though  not 
a  lawyer,  had  to  be  amended  I  think  on  three  oc- 
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casions  in  order  to  comply  with  the  law  and  to 
comply  with  the  regulations  and  requirements  of 
the  Federal  Housing  Administration,  who  were 
going  to  loan  the  money. 

The  articles  of  incorporation  provide  for  not  less 
than  three  nor  more  than  five  directors,  without 
naming  them,  in  the  articles  as  finally  amended 
and  filed.  The  minutes  were  drawn  up  and  four 
directors  were  named  and  agreed  upon,  the  four 
directors  of  the  Fairview  Corporation  being  Cliff 
Mortensen,  Frank  Henderson,  Cash  Cole,  and  Ev- 
erett Nowell.  So  the  directorship  was  evenly  di- 
vided. 

That  was  concluded  on  June  15th  of  1950.  The 
next  day,  on  June  16th,  the  parties  entered  into 
a  voting  agreement,  and  pursuant  to  that  voting 
agreement  they  recited  that  there  were  three  direc- 
tors, though  the  minutes  of  the  corporation,  the 
only  ones  we  were  able  to  locate,  show  that  there 
are  four,  recited  that  there  are  three,  Everett  Now- 
ell, Cash  Cole  on  the  one  side,  and  Cliff  Morten- 
sen  on  the  other  side,  and  went  on  to  provide  that 
each  side  would  have  one  vote.  That  is,  [10]  when 
they  speak  of  sides  they  were  talking  about  Cash 
Cole  and  Everett  Nowell  as  being  one  side,  and  the 
Mortensen  interests  being  the  other,  Cash  Cole  and 
Everett  Nowell  being  at  least  the  majority  stock- 
holders in  Bayview  Realty  Company,  this  other  cor- 
poration in  which  the  Mortensen  interests  had  no 
interest  on  the  subject.  The  Bayview  Realty,  I 
think  that  was  their  own,  although  I  think  there 
were  others  interested  in  it. 

This  voting  agreement  provided  that  no  action 
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by  the  board  of  directors  or  plaintiff  corporation, 
Fairview,  would  be  binding  or  would  be  valid  un- 
less it  was  approved  and  agreed  upon  by  each  side, 
each  side  having  one  vote,  so  that  it  was  kept  equal 
right  down  the  middle  from  the  time  that  it  was 
changed  from  the  Mortensen  interests  having  two- 
thirds,  which  is  the  original  arrangement.  It  wTas 
changed  and  fixed  and  intended  that  the  Bayview 
or  Cash  Cole  group  would  have  one  vote  and  the 
Mortensens  would  have  one  vote,  exactly  fifty  per 
cent  of  the  stock  ownership  and  exactly  fifty  per 
cent  in  the  directorship. 

The  construction  went  ahead  not  quite  as  fast 
as  everybody  hoped,  but  it  did  go  ahead,  and  the 
evidence  will  show  that  sometime  in  April  of  1951, 
construction  having  started  sometime  in  the  middle 
of  the  summer,  I  [11]  believe,  or  prior  to  that  in 
1950,  to  the  following  year,  in  April  of  1951  it 
began  to  appear  that  some  of  the  apartments  would 
be  ready  and  available  for  occupancy  and  arrange- 
ments should  be  made  by  the  Fairview  Corpora- 
tion to  rent  them  out. 

I  might  say  before  we  get  to  that,  the  construc- 
tion of  the  apartments  then  was  done  by  the  Mor- 
tensen interests  forming  a  corporation,  a  corpora- 
tion they  called  Nelse  Mortensen- Alaska  Corpora- 
tion, a  corporation — I  think  it  was  a  Washington 
corporation — be  authorized  to  do  business  here.  A 
contract  was  given  by  the  Fairview  Corporation, 
the  plaintiff  here,  to  the  Nelse  Mortensen-Alaska 
Corporation  to  build  the  apartments  in  accordance 
with  those  plans  and  specifications  for  the  amount 
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of  the  mortgage  money,  $3,080,000.  The  contract 
provided  that  all  of  the  loaned  money  would  go 
to  the  construction  company  for  the  construction 
of  the  apartments ;  that  during  the  construction  the 
construction  company  would  pay  all  of  the  costs 
and  expenses  in  comiection  with  the  construction; 
in  other  words,  during  construction  there  were 
items  of  interest,  insurance,  taxes,  and  they  were 
to  be  paid  by  the  construction  company  because 
the  Fairview  Development  Corporation,  the  owner- 
ship company,  in  fact  had  nothing  but  the  lease 
to  the  property,  and  all  of  the  construction  money 
coming  from  the  Federal  [12]  Housing  Adminis- 
tration went  to  the  construction  company.  The  con- 
struction corporation  was  owned  entirely  by  the 
Mortensen  interests.  Like  the  Bayview  Corporation 
owned  entirely  by  the  Cash  Cole  interests,  the  con- 
struction company  was  owned  entirely  by  the  Mor- 
tensen interests.  There  was  an  agreement,  however, 
that  the  construction  company  would  pay  over  one- 
third  of  any  profit  to  the  Bayview  Realty  Company, 
which  was  the  one-third  of  the  construction  profit, 
if  any.  The  construction  company,  while  Cash  Cole 
and  Everett  Nowell  had  no  monetary  interest  they 
each  were  made  vice  presidents  of  that  corpora- 
tion. They  had  no  interest  in  that  corporation  but 
they  weie  and  they  are  interested  in  the  profit  that 
that  corporation  may  make,  and  they  would  be  and 
are  entitled  to  an  accounting  for  the  profit  in  the 
construction  of  the  apartments.  I  speak  of  that  in 
the  future,  while  it  is  not  presently  in  this  lawsuit, 
the  completion  of  the  wind-up  of  the  construction 
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company  by  reason  of  things  never  mentioned,  the 
actual  profit  has  not  yet  been  determined,  but  that 
is  not  a  subject  matter  in  this  litigation  here. 

When  in  April  it  was  determined  that  the  apart- 
ments were  getting  ready  for  completion,  Mr.  Ever- 
ett Nowell  determined  that  there  should  be  a  meet- 
ing and  some  [13]  arrangements  made  for  oper- 
ating Fairview  Manor  and  these  apartments.  It 
makes  it  necessary  for  me  to  outline  briefly  the 
previous  arrangement.  The  agreement  was  that 
after  the  completion  of  the  apartments,  Bayview 
Realty  Company  would  take  over  the  management 
of  Fairview  Manor  for  the  Fairview  Development 
Corporation.  In  other  words,  Bayview  Corporation, 
that  is,  Cole  and  Everett  Nowell  and  whoever  else 
might  be  interested  in  it  would  manage  the  apart- 
ment house  for  the  ownership  company.  In  the  agree- 
ment for  that  it  did  not  go  any  further  than  stat- 
ing that  they  would  have  the  management.  The 
evidence  will  show  that  how  much  they  were  to  be 
paid  for  the  management  was  a  subject  which  was 
in  considerable  dispute  and  it  could  not  be  deter- 
mined. So  that  in  the  agreement,  one  or  two  that 
were  drawn  saying  that  Bayview  should  have  the 
management,  it  merely  went  on  and  provided  that 
the  terms  of  compensation  would  be  such  as  the 
board  of  directors  of  the  Fairview  Development 
Corporation  should  determine,  but  did  not  fix  it. 
So  when  it  became  apparent  that  the  apartments 
were  going  to  be  available  piecemeal  instead  of  all 
at  one  time,  there  was  a  demand  for  use  and  occu- 
pancy,  rentals  could  be   obtained,   Everett   Nowell 
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requesting  that  a  meeting  of  the  directors  and 
stockholders  of  Fairview  Development,  the  owner- 
ship [14]  corporation,  to  make  such  arrangements 
as  would  be  necessary. 

Now  I  think  we  had  better  point  out  what  the 
evidence  will  show  insofar  as  the  officers  of  Fair- 
view  Development  and  talk  about  the  rest  of  it 
being  evenly  divided. 

The  president  of  Fairview  Development  Corpo- 
ration was  Everett  Nowell.  The  secretary-treasurer 
of  Fail  view  Development  Company  was  Cash  Cole, 
and  an  assistant  secretary — I  don't  think  it  is  too 
important,  but  an  assistant  secretary  was  elected, 
first  Mr.  Peret.  Subsequently  he  resigned,  almost 
the  same  time,  and  A.  E.  Mortensen,  not  directly 
related  to  the  Mortensens,  was  an  assistant  secre- 
tary elected. 

Cliff  Mortensen  was  a  vice-president  of  the 
corporation.  However,  other  resolutions  provided 
that  Cliff  Mortensen  should  also  be  president,  so 
that  there  were  two  presidents  of  Fairview  Devel- 
opment Company.  I  don't  know  about  the  legality 
of  it.  but  it  existed.  Apparently  it  was  a  practical 
approach  to  the  problem  because  Cliff  Mortensen 
was  in  Seattle  taking  care  of  the  financing  and  they 
needed  the  president's  and  secretary's  or  assistant 
seeretaiy's  signature,  so  he  was  designated  the 
president  to  handle  whatever  had  to  be  [15]  han- 
dled in  Seattle,  and  Everet  Nowell  previously  had 
been  made  president.  Anyway,  Nowell  determined 
that  a  meeting  should  be  called  of  the  stockholders 
and  directors.  The  evidence  will  show  that  Everett 
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Nowell  wrote  a  letter  to  Cliff  Mortensen  on  May 
25,  1951. 

(Mr.  Diamond  read  the  letter  of  May  25, 
1951,  referred  to.) 

When  he  refers  to  "Ken"  he  is  talking  about 
Ken  Kato.  I  think  the  evidence  will  also  show  that 
Ken  Kato  has  an  interest  in  the  Bayview  Realty 
Company  along  with  Cash  Cole  and  Everett  Nowell. 
And  when  he  refers  to  "Joe"  in  the  letter,  he  is 
referring  to  me,  Joe  Diamond. 

Pursuant  to  that  letter,  a  meeting  was  arranged 
of  the  stockholders  and  directors  of  the  Fairview 
Development.  Notices  were  sent  out  signed  by  Mr. 
Nowell  as  president,  and  all  of  the  stockholders 
and  directors  were  present  in  my  offices  as  attor- 
neys for  Fairview  Development  on  June  11  and  12, 
1951,  which  is  prior  to  any  of  the  apartments  be- 
ing rented  or  becoming  available  for  rental  for 
the  purpose  as  requested  by  the  president — one  of 
the  presidents— that  arrangements  be  made  to  rent 
the  apartments  which  were  in  demand.  Present  at 
the  meeting  were  all  the  stockholders  and  all  [16] 
the  directors,  Nelse  Mortensen,  Cliff  Mortensen, 
Frank  Henderson,  and  Bayview  Realty  Corpora- 
tion. Also  present  were  Everett  Nowell,  Cash  Cole, 
and  Joseph  Diamond.  Frank  Henderson  was  pres- 
ent on  June  11th,  meetings  being  held  June  11 
and  June  12th. 

Then  it  went  on  to  provide  that  in  view  of  the 
fact  that  a  regular  annual  meeting  of  the  stock- 
holders and  directors  was  not  held,  and  the  evidence 
will  show  that  none  were  ever  held  as  provided  f o1 , 
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the  following  directors  were  unanimously  elected: 
Everett  Nowell,  Cash  Cole,  Cliff  Mortensen.  These 
minutes  would  change  the  number  of  directors,  in 
that  previously,  in  June  of  1950,  there  were  four. 
These  minutes  changed  it  to  three:  Everett  Nowell, 
Cash  Cole,  and  Cliff  Mortensen,  "with  the  under- 
standing and  agreement  that  the  directors  shall 
continue  in  office  with  authority  to  act,  etc.,"  in 
other  words,  the  parties  re-elected  three  of  them 
as  directors  but  provided  that  the  voting  agree- 
ment should  remain,  giving  one  vote  to  each  side, 
keeping  it  strictly  neutral,  each  having  equal  say 
in  the  directorship  of  the  apartment  houses,  and 
then,  because  there  was  dispute  as  to  the  officers, 
there  being  two  presidents,  they  re-elected  and 
elected  the  following  officers:  Everett  Nowell  as 
president,  Cliff  Mortensen  as  vice  president,  Cash 
Cole  [17]  as  secretary-treasurer,  and  A.  R.  Mor- 
tensen as  assistant  secretary-treasurer. 

Then,  at  the  same  time  the  motion  was  made  and 
unanimously  carried,  after  these  others  were  ap- 
proving checks  which  had  previously  been  signed 
and  delivered  on  behalf  of  Fairview  Development 
Company.  There  was  some  dispute  as  to  who  was 
president,  and  there  were  two  presidents,  some 
question  raised  by  the  banks  as  to  signatures  on 
checks,  so  the  motion  was  made  and  passed  approv- 
ing all  signatures  on  all  checks  in  the  past,  be- 
cause no  one  knew  anything  wrong  about  any  of 
them. 

Everett  Nowell,  as  president,  had  signed  some 
checks  properly,  but  there  was  some  question  as  to 
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whether  he  had  authority  to  sign  them.  There 
wasn't  anything  wrong  with  him  signing  checks, 
that  is,  no  running  off  with  any  money,  but  there 
was  some  question  as  to  whether  he  had  actual 
legal  authority  to  sign.  Then  some  other  matters 
were  taken  up  with  respect  to  claims  against  the 
corporation  for  extras  that  were  being  made  by 
Mr.  Rushlight  and  some  possible  claims  by  the 
construction  company,  that  is,  the  Nelse  Morten- 
sen-Alaska  Company,  in  connection  with  some  ex- 
tras, and  note  was  made  of  those  matters. 

The  minutes  went  on  about  arrangements  [18] 
made  for  leasing  apartments,  Bayview  Development, 
Inc.,  having  the  right  to  manage  them,  leased  in  the 
name  of  the  Fairview  Development,  but  Bayview 
Realty  acting  as  agent,  etc.  In  other  words  every- 
thing was  to  be  done  in  the  name  of  Fairview. 
Bayview  would  approve  all  charges  before  they 
were  actually  paid  by  Bayview,  but  they  would  ac- 
tually be  paid  by  Fairview  Development. 

The  evidence  will  show  by  Everett  Nowell,  as 
the  certified  public  accountant  that  Herbert  Lof- 
quist,  or  under  his  direction,  someone  acting  for 
him  in  Alaska,  did  keep  the  records  and  accounts 
of  Fairview  Development  and  have  the  authority 
to  deposit  income  to  the  corporation  in  the  corpo- 
rate account  and  draw  checks  on  the  corporation 
in  payment  of  the  obligations,  etc. 

The  evidence  will  show  that  when  Mr.  Nowell 
wrote  down  asking  for  this  meeting  as  president 
or  wanting  arrangements  made,  he  wanted  the 
funds    handled    and    controlled    not    by    Bayview 
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Realty,  in  which  he  had  some  interest,  but  by  an 
accountant  or  someone  who  was  to  be  bonded,  and 
not  by  Cash  Cole,  and  this  arrangement  was  set 
up,  the  evidence  will  show,  for  Everett  Lofquist, 
a  certified  public  accountant,  to  be  bonded  and  to 
handle  the  money  but  that  Bayview  Realty  would 
have  the  supervision  as  far  as  management  but 
would  not  handle  the  funds  in  connection  with  the 
operation,  and  no  one  else,  neither  the  Mortensens 
[19]  nor  the  Cash  Cole  interests,  none  of  them. 
It  provided  that  all  expenses  should  be  paid  by 
check  as  due,  etc.  That  motion  provided  for  prorat- 
ing insurance  costs  and  taxes  and  interest,  and  the 
reason  for  that  was  that  during  the  construction 
the  construction  company  was  required  to  pay  the 
taxes  and  the  interest  and  the  insurance.  They  had 
all  of  the  funds  that  came  from  the  F.H.A  but 
now  they  were  turning  over  apartments  piecemeal. 
It  was  not  as  contemplated,  all  at  one  time,  but 
piecemeal.  They  were  turning  over  apartments  to 
the  ownership  company.  The  ownership  company, 
Fairview,  was  going  to  rent  these  apartments!, 
would  get  the  rental  income  from  the  apartments 
and  pro  rata  would  pay  their  own  insurance  and 
taxes  on  their  apartments  as  they  took  them  over, 
and  that  is  the  reason  for  that  provision. 

Then  the  minutes  went  on:  moved,  seconded  and 
unanimously  agreed  that  as  the  corporation  took 
over  any  apartments  the  corporation  would  exe- 
cute a  proper  release  to  the  construction  company. 
In  other  words,  as  the  apartments  were  turned 
over  piecemeal  to  the  ownership  corporation,  the 
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evidence  will  show  that  they  were  to  accept  them 
so  that  subsequent  damage  by  tenants  or  anyone 
else  would  not  be  charged  to  the  construction  com- 
pany, but  if  there  were  any  defects  or  [20]  any- 
thing wrong  that  did  not  meet  the  F.H.A.  approval 
the  construction  company  would  still  be  respon- 
sible. The  constiuction  company  had  agreed  to  con- 
struct in  accordance  with  F.H.A.  requirements. 

Then  there  was  a  motion  as  to  payment  for  man- 
agement. The  evidence  will  show  that  Cash  Cole 
and  Everett  Nowell  were,  as  vice-presidents  in  the 
construction  company,  receiving  compensation  from 
the  construction  company,  which  they  were  in  any 
event  to  receive  one-third  of  the  profit,  and  they 
were  already  receiving  some  income  in  the  way 
of  salaries  or  compensation  from  the  construction 
company.  It  was  contemplated  as  the  apartments 
were  being  turned  over  piecemeal,  until  they  had 
enough  turned  over  and  enough  coming  in,  that 
there  would  not  be  any  management  expense  be- 
cause there  wouldn't  be  any  money  to  pay  for  it 
with  and  there  wouldn't  have  been  earned  suffi- 
cient to  justify  it.  So  that  was  passed. 

Then  it  goes  on  to  the  determination  of  proper 
management  directors  of  the  corporation.  No  agree- 
ment could  be  reached.  It  would  have  been  a  fine 
time  to  arrive  at  proper  compensation,  but  no 
agreement  could  be  reached,  so  it  was  left  to  the 
directors  to  determine,  which  was  evenly  divided, 
at  some  future  time.  [21] 

While  they  were  not  to  get  any  management 
fees,  it  was   recognized  they  were   going  to   come 
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up  for  Bayview  Realty  and  rent  the  apartments 
and  incur  expenses  and  those  expenses  would  be 
taken  care   of  by  the   ownership   corporation. 

Then,  one  other  item  that  is  called  attention  to 
in  these  minutes.  The  evidence  will  show,  wThile 
they  may  be  a  peculiar  place  for  that  kind  of  a 
provision,  as  indicated  by  Everett  Nowell  in  his 
letter,  Cash  Cole  was  controlling  Bayview  and  Ev- 
erett Nowell  was  afraid  of  that  situation,  so  he 
insisted  this  didn't  help  the  Mortensen  interests  one 
bit  but  Everett  Nowell  insisted  that  in  the  manage- 
ment by  Bayview  Everett  Nowell  would  have  an 
equal  say  with  Cash  Cole,  the  same  wTay  that  the 
management  or  the  directors  of  Fairview  was  di- 
vided right  down  the  middle.  This  provided,  as  far 
as  Bayview,  as  between  Cash  Cole  and  Everett 
Nowell,  they  would  each  have  equal  say. 

After  that  meeting,  after  those  minutes  were 
drawn  up  and  signed  by  the  Mortensen  interests 
and  copy  sent  to  Mr.  Lofquist,  certified  public  ac- 
countant, and  requesting  that  he  incorporate  the 
minutes  into  the  records  and  organization  and  that 
he  take  steps  to  open  the  bank  accounts  and  he 
was  to  sign  checks,  the  [22]  evidence  will  show 
Mr.  Lofquist  went  ahead  and  took  such  steps,  got 
resolutions  from  the  bank,  but  ran  into  a  stumbling 
block.  Everett  Nowell  and  Cash  Cole  refused  to 
sign  the  minutes.  The  minutes,  however,  were  signed 
by  the  others.  The  evidence  will  show  that  the 
minutes  are  exactly  what  transpired  at  the  meet- 
ing and  what  was  unanimously  agreed  to  by  all 
parties,   and  Mr.   Lofquist  was  notified  that   they 
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were  the  minutes  of  the  corporation.  In  any  event, 
it  didn't  have  to  be  signed  but  were  merely  evi- 
dence of  what  transpired  at  the  meeting. 

Now,  pursuant  to  that  meeting  Cash  Cole  and 
Everett  Nowell,  the  evidence  will  show,  came  north 
and  took  over  the  renting  of  the  apartments  in 
the  Fairview  Manor. 

Now,  the  evidence  will  also  show  that  about  that 
time  claims  were  being  made  by  a  subcontractor, 
A.  J.  Rushlight  and  Company,  in  connection  with 
plumbing.  Rushlight  Company  had  the  subcontract 
for  the  plumbing  from  Nelse  Mortensen-Alaska. 
The  subcontract  was  for  $449,000. 

Your  Honor  is  probably  familiar,  at  least  it  is 
a  matter  of  record  in  this  jurisdiction  that  there 
is  a  lien  foreclosure  action  by  the  Rushlight  Com- 
pany against  Fairview  Development  and  the  city 
because  [23]  it  is  a  leasehold,  and  others  including 
the  Mortensens  to  foreclose  a  mechanics '  lien  against 
Fairview  for  work  performed  by  Rushlight.  That 
foreclosure  action  is  for,  I  believe,  $356,000,  which 
the  evidence  will  show  represents  about  $326,000 
over  and  above  the  original  contract  price  of 
$449,000. 

Now,  the  evidence  will  show  that  Mr.  Cash  Cole, 
in  his  endeavor  to  grab  and  take  over  this  project 
and  completely  keep  it  not  only  from  the  Morten- 
sen  interests  but  also  from  Everett  Nowell,  en- 
deavored to  encourage  that  foreclosure  action 
against  the  Fairview  Development  Company  and 
aided  and  abetted  the  Rushlight  interests  in  push- 
ing that  foreclosure  action  against  the  very  com- 
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pany  he  owned  a  substantial  interest  in,  the  Fair- 
view  Development;  that  he  has  since  aided  by  fur- 
nishing information  to  attorneys  representing  the 
Rushlight  Company  and  by  other  actions  which 
will  be  disclosed  here  in  the  courtroom  in  endeavor- 
ing to  cause  dissention  and  difficulty,  and  the  wit- 
ness will  say  in  his  own  words  so  that  he  could 
end  up  owning  the  Fairview  Development  Com- 
pany without  an}7  partners. 

Then  at  the  same  time  Mr.  Cash  Cole  proceeded 
to  ignore  this  meeting,  the  minutes  of  which  he 
would  [24]  not  sign,  and  took  over  and  started  to 
run  Fairview  Development  as  though  it  was  his  own 
property,  paying  very  little  if  any  heed  even  to 
Everett  Nowell  except  when  he  felt  he  needed  the 
support  of  Everett  Nowell.  Then  he  would  join 
with  him  on  some  basis. 

The  Mortensen  interests  did  not  learn  until  some 
time  later,  the  exact  date  I  have  forgotten,  that 
Cash  Cole  had  retroactively  started  paying  himself 
$1,000  a  month  for  his  services  in  managing  the 
Fairview  Development.  At  the  same  time  he  started 
paying  Everett  Nowell  $1,000  a  month  for  manag- 
ing Fairview  Manor.  At  the  same  time  he  took  an 
apartment  for  himself  free,  and  at  the  same  time 
he  gave  an  apartment  to  Everett  Nowell  free,  and 
the  evidence  will  show  Everett  Nowell  had  at  the 
expense  of  Fairview  Development  built  a  bar  in 
his  apartment  for  some  four  or  five  hundred  dol- 
lars for  his  additional  use  and  benefit. 

The  evidence  will  show  that  Everett  Nowell,  as 
a  factual  matter  spent  very  little  time — you   can 
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count  it  up  in  days  over  the  past  two  years  that 
he  has  been  drawing  $1,000  a  month  up  here  at  any 
time.  And  then  the  evidence  will  show  he  was  here 
working  for  Alaska  Freight  Lines  and  did  not,  ex- 
cept for  maybe  a  matter  of  a  few  days,  at  any  time 
during  the  two  years  perform  any  services  for 
Fairview  Development,  for  which  he  has  [25]  been 
receiving  $1,000  a  month  for  I  think  it  was  dated 
back  to  July  of  1951,  ran  through  November  of 
1952.  The  month  of  December,  1952,  Everett  Now- 
ell  was  not  paid  $1,000  a  month. 

The  evidence  will  show,  first,  Mr.  Cash  Cole  says, 
"Times  were  tough  and  we  took  Everett  Nowell 
off  the  payroll.  We  didn't  need  him  any  more." 
The  evidence  will  show  that  didn't  sit  too  well 
with  Everett  Nowell  and  in  order  to  change  that 
situation  the  evidence  will  show  that  Everett  Now- 
ell  is  now  to  be  paid  retroactively  his  $1,000  a 
month  again. 

There  is  testimony  under  oath  both  ways;  first, 
that  he  is  off  the  payroll  and  he  is  not  to  receive 
any  pay,  and  then  that  he  has  always  been  en- 
titled to  $1,000  down  to  the  present  time  and  at  the 
present  time.  The  evidence  will  also  show  that  the 
apartments  over  at  Fairview  Manor  are  rented  un- 
furnished; however,  Everett  Nowell's  apartment 
is  furnished  and  the  expense  of  the  furniture, 
$3,000-odd  charged  to  Fairview  Manor.  No  meet- 
ing of  any  description  at  any  time  with  regard 
to  any  of  these  matters.  Cash  Cole  and  Everett 
Nowell  doing  what  they  pleased  with  the  corpora- 
tion money.  The  evidence  will  show  that  Cash  Cole's 
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apartment  is  furnished  with  furniture  to  the  tune 
of  $4,200  or  [26]  $4,300,  paid  for  by  Fairview 
money.  What  kind  of  furniture?  The  evidence  will 
show  that  he  bought  silverware,  linens,  dishes,  paid 
for  by  Fairview.  Compensation,  $1,000  a  month, 
apartment,  furniture,  free,  two  pick-up  trucks  for 
their  use,  personal  as  well  as  business,  all  at  the 
expense  of  Fairview.  Directors'  meetings  approval, 
none. 

Now,  the  evidence  will  also  show,  and  I  believe 
without  any  notice  to  Mr.  Nowell,  Mr.  Cole  was  not 
satisfied  with  the  unfurnished  apartment  so  he  cut 
a  hole  in  the  back  of  the  one  he  had  and  he  now 
has  two  free. 

What  else  will  the  evidence  show?  That  Mr. 
Cole  in  December,  right  after  Christmas  1951,  left 
Fairbanks,  hired  another  manager,  paid  him  first 
$650  and  then  $800  a  month  plus  an  apartment; 
left  Fairbanks  in  December,  right  after  Christmas 
in  1951  and  did  not  return  until  May  27,  prac- 
tically June,  five  months  when  he  was  away.  Dur- 
ing that  five-month  period  Mr.  Cole  took  $1,000  a 
month  for  each  and  every  month  as  manager.  Mr. 
Everett  Nowell,  who  during  that  five-month  period 
spent  not  over  a  week,  or  as  a  matter  of  fact  any 
of  the  time,  took  $1,000  a  month  for  managing. 
The  apartments  were  there,  paid  for,  [27]  fur- 
nished. 

On  another  occasion  the  evidence  will  show  Mr. 
Cash  Cole  left  for  three  months  and  was  paid. 
Now  the  evidence  will  further  show  that  Mr.  Cole 
not  satisfied,   so  he  hired  his  wife   and  paid  her 
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$200  a  month,  sometimes  $400  a  month.  She  did 
some  work.  He  also  paid  her  some  of  that  salary 
while  she  was  in  Seattle  or  California. 

Then,  Mr.  Cole  has  more  family.  He  has  a  son, 
James  Cole.  He  was  employed  at  $800  a  month, 
given  an  apartment  free.  I  can't  tell  you  about  the 
furnishings.  Given  the  use  of  a  pick-up.  Mr.  James 
Cole  made  the  mistake  of  letting  Seattle  Trust, 
who  is  servicing  the  mortgage  on  the  apartment 
houses,  see  the  books  and  records  of  the  corpora- 
tion, so  he  was  fired.  The  son  is  gone.  But  he 
has  another  son.  So  his  other  son  came  up  and  he 
has  been  employed.  He  is  there  now,  $800  a  month. 
Cash  Cole  is  there  at  $1,000,  Everett  Nowell  is 
there  at  $1,000  a  month,  all  of  them  have  free 
apartments,   Cash   Cole  with  two. 

Then,  Mr.  Cole  has  other  relatives.  He  has  some 
relative  who  he  put  on  as  a  watchman.  The  evi- 
dence will  show  that  he  watched  a  little  bit,  slept 
most  of  the  time,  and  he  got  $500  a  month.  I  don't 
know  whether  he  got  an  apartment  or  not.  He  got 
into  a  fight  with  Mr.  Cole  and  he  is  no  longer  there. 
They  don't  have  any  watchman.  They  don't  need 
a  watchman.   [28] 

Mr.  Cole  has  some  other  relatives.  The  sons 
are  married.  Both  of  them  worked,  the  wives,  two 
or  three  hundred  dollars  a  month.  The  rate  was 
$1.50  an  hour,  I  think  is  the  way  it  is  set  up  on 
the  books. 

In  addition  to  the  two  times  I  mentioned,  Mr. 
Cole  was  away  for  long  periods.  The  evidence  will 
show  he  made  a  lot  of  little  trips.  He  sent  the  bills 
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for  all  of  the  expenses  back  up  here  to  be  paid, 
hotel  bills  from  Seattle,  Pine  Crest  Lodge,  from 
California,  paid  by  Fairview.  The  expenses  to  and 
fro  were  were  paid  by  Fairview  Development. 

The  evidence  will  show  that  the  Mortensen  in- 
terests have  received  nothing  at  any  time  from  the 
Fairview  Development  excepting  a  bad  time.  The 
foreclosure  action  by  Rushlight  being  defended  in 
the  name  of  Fairview  by  lawyers  employed  by 
Mortensen,  Mr.  Cole  sets  himself  up  as  manager. 
Mr.  Nowell  as  president.  Are  they  defending  a 
lawsuit  against  Fairview1?  Are  they  paying  the 
bills'?  No. 

The  evidence  and  records  will  further  show  that 
Mr.  Cole  employed  a  lawyer  down  in  Seattle.  First 
he  employed  the  same  lawyer  that  Everett  Nowell 
employed,  Mr.  Morrissey,  who  represented  him  in 
an  endeavor  to  get  a  contract  which  would  approve 
these  payments  which  he  [29]  had  been  taking  for 
himself  without  right. 

Then  the  evidence  will  show  when  Mr.  Morrissey 
wouldn't  start  a  lawsuit,  there  wasn't  any  basis 
he  could  put  one  on,  Mr.  Cole  employed  Mr.  Sam 
Wright  in  Seattle,  and  the  evidence  will  show  that 
Mr.  Cole  went  down  without  even  Mr.  Nowell's  ap- 
proval or  consent  and  gave  Mr.  Sam  Wright  $2,500 
as  a  retainer.  And  whose  money  ?  Fairview  Develop- 
ment— to  bring  a  suit  against  the  National  Bank 
of  Commerce  and  the  Mortensen  interests,  alleging 
conspiracy.  Conspiracy  to  do  what?  To  pay  over 
the  money  from  the  loan  to  the  construction  com- 
pany.  That   suit   is   pending.   Never   approved   by 
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the  board  of  directors.  Never  approved  by  the  cor- 
poration. $2,500  spent  as  a  retainer.  How  much 
more  is  due  I  don't  know  whether  anyone  knows. 

Then  the  evidence  will  show  that  Mr.  Cole  was 
unhappy  with  Mr.  Wright's  office,  so  he  employs 
Mr.  Horswell  of  a  firm  in  Seattle,  and  he  calls  a 
meeting  of  the  directors  one  evening.  Everybody 
attends.  The  voting  trust  agreement  is  shown.  Each 
has  one  vote  on  one  side.  Nothing  is  accomplished. 
There  is  a  deadlock.  I  don't  know  whether  the 
record  will  show  about  payment.  A  bill  was  in- 
curred by  Mr.  Cole  without  approval  of  the  direc- 
tors of  the  corporation.  Mr.  Horswell  didn't  ac- 
complish anything,  so  Mr.  Cole  hires  more  lawyers, 
Mr.  Deneke  from  Portland.  Mr.  Rushlight  says  he 
is  a  fine  man,  "he  is  the  man  who  will  get  the  job 
done  for  you."  [30]  What  job?  To  take  over  Fair- 
view  Manor  so  Cash  Cole  will  own  it.  So  Mr.  Deneke 
is  employed  by  Fairview.  I  don't  know  what  Mr. 
Deneke  does.  He  comes  up  here  from  Portland. 

That  is  not  the  end.  Mr.  Cole  has  to  keep  in  with 
Mr.  Nowell  because  he  doesn't  have  an  equal  50 
per  cent  until  he  does,  so  he  has  to  go  back  to  Mr. 
Morrissey's  office  because  Mr.  Nowell  is  loyal  and 
is  satisfied  with  the  representation  of  Mr.  Mor- 
rissey.  So  he  is  back  there  and  Mr.  Morrissey  rep- 
resents Cash  Cole  again  and  he  is  paid  some  money 
to  come  back  here  and  attend  a  meeting.  I  think 
that  is  not  right.  Mr.  Morrissey  did  not  come  to 
the  meeting  but  did  come  up  on  behalf  of  Fairview 
at  the  request  of  Cole. 

Then  we  get  to  this  trial.  This  is  a  suit  against 


450  Cash  Cole,  et  al.,  vs. 

Mr.  Cash  Cole  and  Mr.  Everett  Nowell  and  the 
Bayview  Realty  by  the  corporation,  a  stockholders' 
suit.  I  don't  know  just  how  much  of  the  expense 
has  been  charged  to  the  corporation,  Fairview 
Development.  I  know  some  of  it  has,  and  if  it 
wasn't  for  this  lawsuit  and  this  statement  the  rest 
of  it  would  be. 

The  Court :  Mr.  Diamond,  I  think  we  had  better 
have  a  ten-minute  recess  at  this  time. 

Mr.  Diamond:     Thank  you.  I  can  use  it.  [31] 
The  Clerk :     Court  is  recessed  for  ten  minutes. 

(A  ten-minute  recess  was  taken.) 

The  Clerk :     Court  is  reconvened. 

The  Court:  Are  you  ready  to  proceed,  Mr.  Dia- 
mond 1 

Mr.  Diamond:     Yes. 

With  reference  to  the  expenses  of  management, 
the  evidence  will  show  that  during  the  time  that 
Mr.  Cole  was  managing  that  the  long-distance  tele- 
phone calls  have  cost  the  operation  something  in 
excess  of  $2,500  a  year,  and  the  evidence  will  show 
that  that  is  because  Mr.  Cole  was  not  here,  and  at- 
tempting to  carry  on  by  long-distance  calls  while 
he  was  still  drawing  a  salary  for  running  the  job. 
I  have  already  mentioned  that  the  evidence  will 
show  that  Mr.  Cole  lined  himself  up  with  Mr. 
Rushlight  in  an  effort  to  cause  difficulty  and  bring 
about  the  ownership  of  the  project  by  himself,  or 
possibly  himself  and  Everett  Nowell. 

The  evidence  will  show  that  on  October  fourth 
Mr.  Cash  Cole  wrote  a  letter  to  the  certified  public 
accountant  in  which  he  said:   "Dear  Dick" — that 
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would  be  Dick  Rushlight.  "I  think  he  should  have 
a  competent  architect,"  etc.  "Don't  say  anything  to 
Morrissey."  That  would  be  Steve  Morrissey,  Mr. 
Nowell 's  attorney,  "as  I  don't  want  any  more  talk 
with  them."  By  that  [32]  time  he  was  with  Mr. 
Horswell,  I  believe,  and  then  later  back  with  Mr. 
Morrissey. 

Now,  with  this  expensive  management,  and  the 
records  will  show  that  during  1951,  when  Mr.  Cash 
Cole  and  Mr.  Nowell  came  up  here,  and  Mr.  Nowell 
only  for  a  matter  of  days,  took  over  the  manage- 
ment— that  was  in  August — no,  it  would  be  after 
the  June  meeting,  the  11th  and  12th,  1951.  The 
apartments  weren't  available  just  then  to  rent  but 
they  came  up  shortly  after  that  meeting  when  those 
minutes  were  passed.  There  was  paid  from  that 
time  down  through  December  $14,500  to  Mr.  Cole 
and  to  Mr.  Nowell  for  management. 

In  addition  to  that,  Mr.  Robert  Sheldon,  an  assist- 
ant manager,  had  been  employed  and  he  got  $1,351 
during  that  period  of  time,  originally  charged  to 
management,  and  then  they  transferred  it  because 
management  expense  was  getting  too  high.  So  the 
records  will  show  that  has  been  now  transferred 
to  office  salaries.  In  1952  this  management  cost  the 
Fairview,  as  the  records  will  show,  $23,000 — $1,000 
a  month  to  Cash  Cole,  and  all  except  one  month, 
11  months  for  Everett  Nowell. 

I  don't  know  what  the  evidence  will  show  today 
with  reference  to  that  one  month  as  to  whether 
Everett  Nowell  still  has  it  coming  or  whether  lie 
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doesn't  and  [33]  whether  or  not  he  is  getting  $1,000 
as  of  the  present  time. 

The  books  and  records  will  show  that  Mr.  Everett 
Nowell  is  not  on  the  payroll,  hasn't  been  since  De- 
cember first,  but  the  testimony  in  a  deposition  of 
Cash  Cole  will  show  that  Everett  Nowell  is  on  the 
payroll,  is  earning  his  money  and  is  entitled  to  it. 

The  evidence  will  also  show  that  Mr.  Cash  Cole 
said  when  he  took  him  off  the  payroll,  "Everett 
Nowell  has  never  earned  any  money  and  there  is 
no  reason  for  carrying  him,  particularly  when  we 
are  short  of  money."  What  the  evidence  will  show 
today  as  to  whether  Mr.  Nowell  is  being  paid  or  not 
we  can  only  tell  you  what  the  books  and  records 
will  show. 

For  this  expensive  management  what  do  we  have  ? 
We  have  a  report  from  the  Seattle  Trust  and  Sav- 
ings Bank  representing  the  mortgage  holders  and 
that  report  shows  the  most  extravagant  manage- 
ment any  apartment  house  could  have — waste  and 
mismanagement,  as  shown  from  the  books.  The  1951 
income  tax  show's  a  loss  in  excess  of  $40,000,  occu- 
pancy 100  percent,  loss  over  $40,000.  The  income 
tax  returns  wTere  signed  by  Mr.  Cole  and  the  ac- 
countant. 1952,  a  full  year's  operation,  loss:  $56,000. 
Occupancy,  for  a  short  time  in  1952  [34]  there  was 
an  exodus  of  90  tenants  in  one  building,  a  substan- 
tial loss  for  a  period  of  a  month  in  occupancy.  Other 
than  that,  100  per  cent  occupancy.  On  a  percentage 
basis  the  occupancy  was  way  up  always,  but  the 
loss  for  1952:  56,000-odd  dollars,  for  management 
receiving  $23,000.  You  don't  count  the  apartments, 
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the  pick-ups,  the  furniture,  the  trips  to  California. 
That  is  the  management. 

On  a  comparable  basis,  and  the  evidence  will  be 
introduced  and  show  that  on  a  per-room  basis,  it 
is  just  way  out  of  line  with  any  comparable  project. 

The  evidence  will  show  that  Mr.  Everett  Nowell 
requested  before  he  ever  came  up  here  that  Cash 
Cole  sign  a  fiduciary  bond  and  a  bond  was  writ- 
ten by  a  surety  company  and  application  sent  to 
Cash  Cole  for  signature,  as  required  by  the  bond- 
ing company.  And  the  evidence  will  show  that  the 
bonding  company,  after  many  months  canceled  the 
bond  because  Cash  Cole  wouldn't  sign  an  appli- 
cation, and  he  has  been  here  with  the  money,  tre- 
mendous amounts,  $40,000  a  month,  something  like 
that,    coming  in   in   rentals,   without   a   bond   and 
without  any  control,  no  stockholders'  meetings,  no 
taking  up  matters  with  anyone.  Occasionally,  very 
occasionally,   with   Mr.   Nowell.   Mr.   Cole   decided 
that  there  ought  to  [35]  be  a  new  well  built,  and 
he  started  to  build  a  well,  and  the  evidence  will 
show  that  his  express  language  was,  "To  hell  with 
the  health  department.  I  don't  care  whether  it  com- 
plies or  not.  I  know  it  doesn't."  And  he  built  a 
well.  The  agreement  was  that  it  would  be  at  a  cost 
of  some  $15,000 — I  don't  think  any  definite  agree- 
ment, but  he  ended  up  with  that  kind  of  money  in 
a  well.  He  just  finished  it.  I  don't  know  whether  he 
was  getting  water  or  not  but  at  the  time  he  finished 
it  the  city  water  runs  right  by  the  place.  The  evi- 
dence will  show  that  there  are  two  wells  that  have 
been  running  to  the  apartment  house.  The  evidence 
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will  show  that  an  additional  source  of  water  for 
emergency  would  be  advantageous.  So  Mr.  Cole, 
without  talking  to  anyone,  or  getting  any  stock- 
holders' approval,  starts  digging  a  well  in  a  place 
that  is  not  authorized.  At  the  time  it  is  finished 
the  emergency  water  in  the  form  of  city  mains 
is  right  in  front  of  the  apartment.  $15,000. 

Then  the  evidence  will  show  Mr.  Cole  made  ar- 
rangements, or,  rather,  the  son  who  was  managing 
while  Mr.  Cole  was  away,  for  that  well  to  be  turned 
over  to  another  project  across  the  street,  and  be- 
cause the  deal  was  made  by  his  son  Mr.  Cole  came 
up  and  canceled  it.  [36] 

Now,  the  evidence  will  show  that  Mr.  Cole,  with- 
out consulting  or  taking  the  matter  up  with  the 
board  of  directors,  determined  that  a  blower  sys- 
tem for  disposal  of  the  ash  should  be  put  in  the 
apartment  houses.  Very  commendable  if  you  can  do 
it  economically.  So  he  spent  somewhere  in  excess 
of  $15,000  without  approval  of  anyone  for  a  blower 
system  for  ashes,  which  is  now  in  the  ash  can.  It 
can't  be  used.  It  isn't  any  good.  Never  was  any 
good.  And  instead  of  trying  them — there  are  four 
buildings  and  four  heating  plants,  he  didn't  try  one 
to  see  if  it  would  work,  built  four  of  them  and 
threw  four  of  them  away. 

Then,  the  evidence  will  show  that  he  determined 
with  the  help  of  Mr.  Rushlight  that  there  ought 
to  be  a  blower  system  on  the  smokestacks  that 
weren't  blowing,  so  he  hired  Mr.  Rushlight  and  a 
man  to  install  a  blower  system  on  four  of  them. 
He  is  litigating.  $400,000  worth  of  litigation  between 
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Fairview  Manor  and  Mr.  Rushlight — not  Mr.  Cole. 
That  is  not  his  lawsuit.  That  is  only  the  corpora- 
tion's lawsuit.  So  the  evidence  will  show  that  they 
spent  money  on  this  blower  system,  for  four  of 
them.  They  installed  one  and  then  they  take  it 
out  and  throw  it  away.  The  parts  for  four  of  them 
are  here  in  Fairbanks.  Do  with  them  as  you  like. 
Management  [37]  receiving  the  kind  of  money  we 
have  been  talking  about,  a  board  of  directors  with 
construction  people  on  it  who  built  the  place  con- 
tacted? No.  That  is  the  Mortensen  interests.  Stay 
away  from  them.  And  the  evidence  will  show  more 
than  one  person  got  fired  because  they  talked  with 
the  Mortensens  or  indicated  they  were  friendly  to 
them. 

Now,  Mr.  Cole  has  started  a  new  project  directly 
across  the  street  from  Fairview  Manor.  He  is  build- 
ing 200  units,  a  little  more  than  that,  apartment 
houses  directly  across  the  street  from  Fairview 
Manor.  As  a  partner  he  has  Mr.  Rushlight,  the  man 
he  is  litigating  with,  or  should  be.  Going  to  have 
a  manager,  if  appointed,  in  the  form  of  Mr.  Cole 
managing  Fairview  Manor,  with  his  own  project 
supposed  to  be  finished  next  year,  I  guess  the  early 
part  of  next  year.  It  is  going  to  be  managed  by 
Cash  Cole  on  one  side  of  the  street  with  an  empty 
new  project  that  he  and  Mr.  Rushlight  own,  when 
he  is  trying  to  get  even  with  the  Mortensens,  so 
if  there  is  any  shortage  of  tenants  there  can't  be 
much  doubt  where  they  are  going,  with  one  man- 
ager and  two  projects,  with  this  lawsuit  and  Mr. 
Cole  in  there. 

Fairview  Development  owns  a  maintenance  build- 
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ing.  [38]  It  has  been  fixed  up.  It  was  a  work  shop 
that  Mortensens  had  when  they  built  the  place, 
maintenance  building  afterwards,  it  was  fixed  up  as 
a  maintenance  building  for  the  project  on  the  Fair- 
view  side  of  the  road.  Today  it  is  on  the  other 
side  of  the  road  where  they  are  digging  for  Cole's 
and  Rushlight's  new  project. 

What  else  is  on  the  other  side  of  the  road  ?  Maybe 
the  evidence  will  disclose  it,  I  don't  know.  Mr.  Lof- 
quist,  who  is  a  certified  public  accountant,  the  evi- 
dence will  show  was  selected  by  Everett  Nowell. 
He  was  a  personal  friend  of  Everett  Nowell 's.  As 
far  as  the  Mortensen  interests  were  concerned  he 
is  a  competent,  honest  certified  public  accountant 
that  has  been  keeping  the  books  and  records.  Mr. 
Mortensen  may  testify  he  was  over-friendly  with 
Mr.  Nowell,  but  he  was  the  accountant  selected  and 
was  doing  the  work. 

At  the  end  of  1952  Mr.  Cole,  secretary-treasurer 
of  this  corporation  and  self-appointed  manager, 
fired  Mr.  Lofquist  without  approval  of  anyone,  not 
the  Mortensen  interests.  I  am  sure  the  evidence  will 
show  Mr.  Everett  Nowell  did  not  approve  the  firing 
of  Mr.  Lofquist.  So  the  accountant  is  gone. 

Sometime,  I  think  just  a  few  weeks  ago,  Mr. 
Cole  employed  another  accountant.  Approval  of  [39] 
the  board  of  directors  or  anyone  else  ?  No.  Mr.  Cole 
selected  him  with  the  help  of  Mr.  Rushlight,  and 
they  have  a  new  accountant,  Mr.  Rushlight's  ac- 
countant, going  over  the  books. 

The  evidence  will  show  that  Mr.  Vine,  the  new 
accountant,  has  determined  that  all  the  books  must 
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be  gone  over  from  the  beginning  because  Mr.  Lof- 
quist  didn't  know  what  he  was  doing,  and  they  are 
being  gone  over  from  the  beginning  at  the  cost  of 
Fairview.  Mr.  Vine  is  also  the  accountant  for  the  new 
project  across  the  street.  When  he  stops  working  on 
one  project  and  starts  working  on  another,  only  Mr. 
Cole  will  determine  the  division  of  the  expense  be- 
tween one  project  and  the  other.  The  evidence  will 
show  only  Mr.  Cole  will  determine  that  under  the 
present  management. 

In  October  of  last  year  the  evidence  will  show 
that  Mr.  Cole  decided  that  there  ought  to  be  a  meet- 
ing of  the  directors  of  Fairview  Manor,  so  a  meeting 
was  scheduled  for  October  27.  Mr.  Nowell  called  it 
in  Fairbanks.  Mr.  Nowell  agreed  to  continue  it  to 
October  29th  because  Mr.  Cliff  Mortensen  couldn't 
be  here  on  the  27th.  The  evidence  will  show  then 
Mr.  Nowell  advised  that  Mr.  Cash  Cole  didn't  care 
whether  Cliff  Mortensen  could  be  here  or  not,  that 
he  would  have  to  retract  his  [40]  statement  and  the 
meeting  would  be  on  the  27th.  In  the  meantime  Mr. 
Mortensen  had  left  for  California  for  a  previous 
engagement.  The  attorneys  for  Mr.  Cole,  at  that 
time  Mr.  Wright,  were  contacted  and  finally  they 
agreed  on  behalf  of  Mr.  Nowell,  the  president,  and 
Mr.  Cole,  that  the  meeting  could  be  held  on  the  29th 
of  October,  1952.  It  was  held  here  in  Fairbanks. 
The  notice  of  the  meeting  said  it  was  called  for  the 
purpose  of  considering  the  construction  of  a  generat- 
ing plant.  Mr.  Cliff  Mortensen  came  up.  I  came  with 
him.  Mr.  Jack  Swanson,  who  is  here  in  the  court- 
room and  will  testify,  he  is  a  lawyer  from  Seattle  in 
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the  employ  of  the  Mortensen  Company,  as  they  are 
not  in  general  practice  he  has  worked  for  them. 
Mr.  Swanson  came  along  with  myself  and  Cliff 
Mortensen  and  we  attended  this  meeting.  The  others 
in  attendance  were  Mr.  Nowell,  Mr.  Cole,  and  no 
one  else.  It  was  held  in  the  office  of  the  Fairview 
Development.  Mr.  Swanson  had  with  him  a  record- 
ing device  similar  to  what  you  have  on  the  desk, 
and  plugged  it  in  and  proceeded  to  take  a  record 
of  the  minutes  of  the  directors.  A  special  trip  had 
been  made  clear  from  Seattle  to  attend  this  meeting. 
Mr.  Cash  Cole  pulled  the  plug  and  said,  "  There  will 
be  no  meeting  if  there  is  any  recording  made  of 
what  transpires."  [41] 

The  evidence  will  show  that  the  fight  was  on  as 
far  as  Mr.  Cole  was  concerned.  The  machine  was 
replugged  and  Mr.  Nowell  dictated  part  of  the  min- 
utes of  the  meeting  into  the  machine,  his  proposal 
or  the  information  he  had  learned  with  reference 
to  the  purchase  of  a  new  generating  plant  which 
Mr.  Cole,  Fairview  Development,  should  buy  and 
construct  at  a  cost  of  something  in  excess  of  $125,- 
000,  and  I  guess  that  was  for  the  equipment  and 
the  installation. 

The  evidence  will  show  that  it  is  purported  that 
the  Fairview  Development  Company  would  use  that 
plant  to  develop  the  juice  for  themselves  and  would 
sell  the  juice,  no  account  having  been  taken  of  the 
necessity  of  qualifying  with  the  public  authorities 
for  selling  public  utilities. 

I  believe  the  final  record  will  show  that  Mr.  Ever- 
ett Nowell  and  Mr.  Cole  voted  in  favor  of  going 
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ahead  with  that  project  though  there  wasn't  any 
money  in  the  corporation  to  do  it  with,  and  Mr. 
Mortensen  voted  against  it  and  Mr.  Mortensen 
pointed  out  that  they  each  had  one  vote  under  the 
voting  trust  agreement,  so  that  it  did  not  pass. 

Mr.  Mortensen  then  proceeded  to  make  some  mo- 
tions with  respect  to  requiring  the  directors  and 
officers,  [42]  Mr.  Nowell  and  Mr.  Cole,  to  make  an 
accounting  for  their  drawings  and  pay  back  any 
money  which  was  found  that  they  had  taken  wrong- 
fully and  have  a  determination  of  a  reasonable  fee 
to  be  made  to  Bay  view  Realty  for  managing. 

Mr.  Cole  yanked  the  machine  off  so  that  no  record- 
ing could  be  made  other  than  what  Mr.  Nowell  had 
dictated  with  reference  to  that  one  item  and  refused, 
physically  refused  to  permit  any  recording  to  be 
made,  so  that  the  only  way  we  could  actually  have 
gone  ahead  would  have  been  to  get  into  a  fist  fight. 

Mr.  Cole  insisted  that  Mr.  Nowell  shouldn't  con- 
sider or  listen  to  anything  there  and  in  loud  and 
abusive  language  refused  to  permit  the  meeting  to 
go  on. 

The  evidence  will  show  that  Mr.  Cole  said  some- 
thing about  the  Mortensens  robbing  the  construction 
contract  or  something  and  that  I  stated  if  there  was 
anything  wrong  it  was  the  milking  of  the  corpora- 
tion by  Mr.  Cole.  Thereupon  he  attempted  to  start 
a  fight  with  me,  and  Mr.  Nowell  and  myself  quieted 
him  down,  held  him  back,  and  then  he  proceeded  to 
start  a  fight  with  Mr.  Mortensen  and  he  ran  from 
the  meeting  room — no  swings  or  blows,  but  hollering 
for  help  at  the  top  of  his  voice,  "There  are  three 
to  one  against  me.  Someone  come  in  and  [43]  help." 
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The  man  wasn't  in  his  right  mind.  He  came  back 
later  and  busted  up  the  meeting  entirely. 

The  evidence  will  show  that  as  long  as  Mr.  Cole 
partakes  in  the  meeting — we  can't  hold  one  without 
him  under  the  present  situation — nothing  can  be 
accomplished  in  any  directors,  or  stockholders '  meet- 
ing with  Mr.  Cole. 

As  a  result  of  that  exhibition  and  the  certainty 
that  there  was  a  deadlock  which  couldn't  be  recon- 
ciled between  the  stockholders  and  directors,  because 
they  are  each  equally  divided,  this  suit  was  started 
as  a  stockholders'  suit.  The  action  shows  that  noth- 
ing can  be  accomplished  in  a  meeting  because  it  is 
a  deadlock  and  we  can't  hold  one. 

This  action  is  brought  by  the  plaintiffs  for  the 
purpose  of  preserving  the  assets  of  this  corporation 
for  the  benefit  of  even  Mr.  Cole,  as  his  interests 
might  appear,  and  Mr.  Nowell.  We  are  asking  in 
this  suit  that  they  account  for  anything  they  have 
wrongfully  taken  without  right  and  approval  and 
that  which  is  excessive  be  paid  back  to  the  corpora- 
tion and  that  they  be  removed  from  the  management 
of  the  corporation. 

The  plaintiffs,  the  Mortensens,  are  not  asking  [44] 
that  they  be  placed  in  management,  that  they  be 
given  any  opportunity  to  do  what  Mr.  Cole  has  been 
doing,  milking  this  company  for  so  long.  They  are 
merely  asking  that  this  management  be  taken  away 
from  Mr.  Cole  and  placed  in  the  hands  of  someone 
who  will  look  after  the  interest  of  the  corporation, 
not  Mr.  Cole's  interests.  That  whoever  handles  the 


Fairvieiv  Development,  Inc.,  et  al.  461 

funds  be  bonded.  That  is  all  that  the  Mortensens 
ask. 

I  might  say  that  the  minutes,  the  evidence  will 
show,  subsequently  passed  in  the  corporate  records 
as  furnished  by  Mr.  Cole,  show  that  on  the  27th  of 
October,  two  days  before,  this  meeting  was  continued 
where  Mr.  Cole  acted  so  outlandishly,  they  passed  a 
resolution  authorizing,  just  the  two  of  them,  Morten- 
sen  wasn't  there,  authorized  Cash  Cole  to  go  out  and 
buy  and  construct  and  build  a  public  utility  plant. 
That  is  the  minutes.  So  if  they  are  correct,  why,  he 
could  go  ahead  and  encumber  the  corporation,  bor- 
row money,  it  provides,  whatever  is  necessary 
against  the  hotel  or  apartment  houses  if  he  could 
do  so. 

So  we  are  asking  that  the  kind  of  management 
which  has  existed  in  the  past  for  the  benefit  solely 
of  Mr.  Cole,  to  some  extent  Mr.  Nowell,  be  termi- 
nated and  that  the  Court  protect  the  interests  of  the 
plaintiff  [45]  corporation. 

Our  evidence  will  show  the  facts  as  I  have  out- 
lined them  to  you. 

(Thereupon  Mr.  Jaureguy  made  an  opening 
statement  to  the  Court  in  behalf  of  the  defend- 
ants, transcript  of  which  was  not  requested  by 
the  plaintiffs,  who  ordered  the  transcript  in  this 
case.) 

Mr.  Diamond:  If  your  Honor  please,  may  I  re- 
quest that  we  get  a  copy  of  the  report  which  counsel 
has  stated  is  available,  so  we  could  see  it?  We 
haven't  seen  it,  and  we  would  like  to  make  use  of  it 
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in  the  evening  so  we  won't  be  delayed  during  the 
trial. 

Mr.  Jaureguy:  Yes,  I  think  that  is  a  very  fair 
request,  your  Honor,  and  we  are  now  handing  him  a 
copy  of  the  report. 

Mr.  Diamond :     All  right. 

Does  your  Honor  wish  to  proceed  with  the  testi- 
mony? 

The  Court:     Yes. 

Mr.  Diamond :  Mr.  Cash  Cole,  will  you  step  for- 
ward and  be  sworn,  please  ?  I  would  like  to  call  him 
as  an  adverse  witness.  [46] 

CASH  COLE 

a  witness  called  by  the  plaintiffs,  was  duly  sworn 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Diamond : 

Q.  Mr.  Cole,  will  you  state  your  full  name, 
please?  A.     Cash  Cole. 

Q.    And  where  do  you  live? 

A.     Fairview  Manor. 

Q.     Fairbanks,  Alaska? 

A.     Fairbanks,  Alaska. 

Q.  How  long  have  you  resided  in  Fairview 
Manor  ? 

A.     Since  around  the  first  of  August,  1951. 

Q.     Where  did  you  live  prior  to  that  time? 

A.     Juneau. 

Q.  Did  you  have  your  own  house  or  a  rented 
place  or  what?  A.     I  had  my  own  place. 

Q.     Was  it  furnished  or  unfurnished? 
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A.    You  mean  where  I  lived  ? 

Q.     In  Juneau?  [47]  A.     It  was  furnished. 

Q.    And  your  own  furniture,  or  rented  furniture  ? 

A.     I  owned  it. 

Q.    When  you  moved,  did  you  move  that  furni- 
ture here  to  Fairview  Manor? 

A.     I  sold  it  with  the  property. 

Q.    Mr.  Cole,  what  is  your  present  occupation  ? 

A.  As  secretary-treasurer  and  manager  of  Fair- 
view  Manor. 

Q.  You  were  elected  secretary-treasurer  of  Fair- 
view  Development  Corporation,  were  you  not  ? 

A.     That  is  right. 

Q.  Who  selected  you  as  manager  of  Fairview 
Manor? 

A.  It  was  an  agreement,  an  initial  agreement, 
that  gave  Mr.  Nowell  and  I  the  management  of 
Fairview  Manor. 

Q.  A  Avritten  agreement  that  gave  you  and  Mr. 
Nowell  the  management? 

A.  Well,  it  was  a  written  understanding  upon 
which  the  project  was  built,  you  might  put  it  that 

way. 

Q.  That  Bayview  was  to  have  it;  isn't  that  cor- 
rect? 

A.    And/or  Cash  Cole  or  Everett  Nowell.  [48] 

Q.  Do  you  have  such  a  written  document  that 
you  may  show  us  ? 

A.     Yes,  there  is  something  to  that  effect. 

Q.     May  I  see  it,  please? 

Mr.  Jaureguy:     Mr.  Diamond,  I  will  take  a  look 
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and  see  if  I  can  find  it,  or  I  mean  I  will  take  a  look 

and  I  will  find  it  if  I  have  enough  time. 

Mr.  Diamond :  Might  I  go  on,  counsel,  while  you 
are  looking  for  that  ? 

Q.  (By  Mr.  Diamond) :  Mr.  Cole,  prior  to  tak- 
ing on  the  duties  at  Fairview  Manor,  what  was  your 
business  and  occupation? 

A.     In  the  transportation  business. 

Q.     Working  for  whom?  A.     Myself. 

Q.     Under  what  name  and  location? 

A.     Cole  Transfer. 

Q.     Located  where  ?  A.     Juneau. 

Q.  And  how  long  had  you  occupied  that  position 
or  business  ?  A.     Oh,  about  45  years. 

Q.  Will  you  describe  that  business,  the  nature  of 
it,  what  you  did,  and  the  size  of  it?  [49] 

A.  Contracting  and  hauling  and  boat  transpor- 
tation. 

Q.     Did  you  have  your  own  equipment  ? 

A.    Yes. 

Q.    What  kind,  please?  A.    What  kind? 

Q.    Yes.  A.     Trucks  and  a  boat. 

Q.    How  many  trucks? 

A.     Oh,  six  or  seven. 

Q.     How  many  employees  ?  A.     It  varied. 

Q.     From  what  to  what? 

A.     Oh,  from  two  to  three  to  25  or  30. 

Q.  Had  you  ever  been  in  any  other  business  other 
than  the  trucking  business? 

A.  Served  as  auditor  of  the  Territory  for  four 
years. 
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Q.     In  Juneau?  A.     In  Juneau. 

Q.  Mr.  Cole,  what  were  your  earnings  during  the 
time  you  were  running  the  trucking  business  and 
particularly  just  prior  to  your  moving  here  in  1951, 
I  believe  is  the  date  I  [50] 

A.    More  than  enough  to  live  on. 

Q.     And  how  much  was  that1? 

Mr.  Jaureguy:  I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial. 

The  Court :     Objection  overruled. 

Mr.  Diamond:     You  may  answer,  Mr.  Cole. 

A.  Oh,  I  would  say  at  that  time  I  accumulated 
about  a  dock  and  warehouse  that  was  worth  $50,000, 
a  home  that  was  worth  $15,000,  trucks  and  equip- 
ment that  were  worth  $15,000,  and  a  boat  that  was 
worth  $15,000. 

Q.  (By  Mr.  Diamond) .  Did  you  accumulate  any 
bills  and  obligations'? 

A.     None  that  I  didn't  pay. 

Q.     Any  due  as  offsets  against  those  assets'? 

A.     I  didn't  catch  the  question. 

Q.  Any  bills  and  obligations  which  were  due  as 
an  offset  against  the  assets  you  just  listed? 

A.  No,  except  one  note  in  the  bank,  which  was 
paid. 

Q.     How  much  was  the  note  for  % 

A.    At  one  time  $22,000. 

Q.  The  assets  that  you  listed,  then,  with  the  ex- 
ception of  that  note,  were  all  free  and  clear  ? 

A.    All  free  and  clear. 

Q.     The  question  I  asked,  Mr.  Cole,  was  not  [51] 


466  Cash  Cole,  et  ah,  vs. 

(Testimony  of  Cash  Cole.) 

what  assets  you  had  but  what  your  earnings  were 
per  month  or  per  year  in  operating  the  business. 
Can  you  tell  me  that? 

A.     Not  without  records. 

Q.    Well,  approximately? 

A.     I  added  it  up  in  assets. 

Q.  Over  45  years,  if  you  divided  that  by  45  years, 
you  wouldn't  have  an  accurate  statement,  would 
you? 

A.  I  raised  a  family  of  three  boys  in  the  mean- 
time. 

Q.  Mr.  Cole,  were  your  earnings  in  1950,  say, 
just  prior  to  coming  here,  more  or  less  than  $5,000 
a  year? 

A.     They  were  more  than  $5,000  a  year. 

Q.  Do  you  have  the  income  tax  return  to  show 
what  your  earnings  were  ?  A.     Yes. 

Q.  Don't  you  remember  approximately  what  they 
were?  A.     Well,  you  asked  for 

Q.  I  am  talking  about  the  year  before  you  came 
to  Fairview  now. 

A.  The  year  before  I  came  to  Fairview,  oh,  in 
the  neighborhood  of  $10,000  a  year.  [52] 

Q.  And  did  that  condition  exist  for  many  years 
prior  to  your  coming  here? 

A.     No,  there  were  lean  years. 

Q.  Had  you  ever  had  any  experience  in  manag- 
ing the  apartment  houses,  such  as  Fairview,  before 
you  came  here?  A.     No. 

Q.  What  was  your  educational  background,  Mr. 
Cole? 
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A.  High  school  education  and  some  time  at  the 
University  of  Minnesota. 

Q.  You  formed,  together  with  others,  a  corpora- 
tion known  as  Bayview  Realty,  did  you  not? 

A.     That  is  right. 

Q.  Who  formed  that,  and  what  was  the  purpose 
of  it?  A.     Mr.  Nowell,  Mrs.  Cole,  and  myself. 

Q.    Any  other  stockholders'?  A.     No. 

Q.  Doesn't  Mr.  Ken  Kato  have  an  interest  in 
that  corporation  ?  A.     No. 

Q.  Doesn't  he  have  an  option  entitling  him  to 
stock  in  that  corporation? 

A.     He  did  have.  [53] 

Q.     What  happened  to  it? 

A.    I  imagine  it  has  elapsed. 

Q.  Didn't  he  in  fact  exercise  that  option  by 
notice  to  you  or  to  Mr.  Nowell?  A.     No. 

Q.  Have  you  any  reason  for  saying  that  it  has 
lapsed  ? 

A.  It  is  just  simply  that  the  money  that  was 
agreed  to  be  paid  for  the  stock  was  never  paid. 

Q.  It  is  your  statement  now  that  he  has  no  inter- 
est whatsoever  and  is  not  entitled  to  anything  out  of 
Bayview  ?  A.     He  has  no  interest  in  Bayview. 

Q.     Is  he  entitled  to  any  interest  in  Bayview  ? 

A.  Same  answer.  He  has  no  interest  in  Bay- 
view  and  therefore  is  not  entitled  to  anything. 

Q.  Does  the  majority  of  that  stock  belong  to  you 
or  to  Mr.  Nowell?  A.     It  is  divided  evenly. 

Q.    Was  it  at  the  time  you  started  ? 

A.    Yes. 

Q.    Has  it  always  been  divided  evenly  ? 
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A.  With  respect  to  the  value  of  the  stock,  it  has 
been  divided  evenly. 

Q.  Has  the  right  to  vote  been  other  than  [54] 
that? 

A.     There  have  been  three  directors. 

Q.  And  you  and  your  wife  have  controlled  that 
corporation  as  against  Nowell,  the  right  to  con- 
trol it?  A.     No. 

Q.     Who  did  have  the  voting  right? 

A.  There  has  never  been  any  question  about  the 
right  to  vote — the  ownership,  we  have  never  had  any 
difference  of  opinion  on  a  vote  in  Bayview. 

Q.  You  have  seen  a  letter  which  Mr.  Nowell 
wrote  in  which  he  said  you  had  taken  control  of 
Bayview  and  unless  the  funds  were  tied  up  so  that 
they  did  not  go  to  Bayview  or  were  bonded  that  he 
would  be  deprived  of  his  interest. 

You  saw  such  a  letter? 

A.  I  heard  you  read  a  letter,  if  that  is  what  you 
refer  to. 

Q.  And  you  previously  have  seen  it  as  a  part  of 
an  affidavit  ? 

A.     I  never  have  been  served  with  those  papers. 

Q.  Is  there  anything  to  the  contents  of  that  let- 
ter, as  far  as  you  know? 

A.  I  never  had  possession  of  the  funds  of  Bay- 
view  other  than  a  small  amount. 

Mr.  Jaureguy:  I  want  to  object  to  going  into 
trying  to  pry  out  of  this  witness  any  possible  [55] 
disagreements  years  ago  he  might  have  had  with  his 
co-defendant,  Mr.  Nowell. 
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The  Court:     Objection  overruled. 

Mr.  Jaureguy :  Could  I  have  a  continuing  objec- 
tion to  this  line  of  testimony,  your  Honor,  so  I  won't 
have  to  repeat  it? 

The  Court :     Very  well. 

Q.  (By  Mr.  Diamond) :  Now,  Mr.  Cole,  the 
question  is  whether  or  not  you  didn't  control  Bay- 
view  as  between  you  and  Mr.  Nowell  ?  A.     No. 

Q.  The  Bayview  Corporation  has  never  been  dis- 
solved, has  it?  A.     Never  been  dissolved. 

Q.  I  think  it  is  true,  is  it  not,  that  the  Morten- 
sen  interests,  Cliff,  Nelse,  and  Frank,  have  agreed 
that  you  could  dissolve  it  if  you  so  desire  for  tax 
reasons;  isn't  that  correct?  A.    That  is  right. 

Q.  And  the  reason  that  was  requested  of  them 
was  because  Bayview  is  supposed  to  have  the  man- 
agement and  unless  they  dissolve  the  management 
would  have  to  be  in  Bayview;  isn't  that  right?  [56] 

A.     That  is  right. 

Q.  Mr.  Cole,  Mrs.  Cole  was  employed  by  you  to 
work  for  Fairview  Development  in  the  management 
or  in  some  portion  of  the  management  of  that  apart- 
ment house  ?  A.     Is  that  a  question  ? 

Q.     It  is.  A.    Yes. 

Q.     In  what  capacity  and  what  compensation? 

A.  Well,  she  relieved  the  bookkeeper  for  a  pe- 
riod of  some  five  or  six  weeks.  When  the  book- 
keeper was  hired  she  was  promised  time  off  at 
Christmas  and  when  Christmas  came,  why,  she  took 
the  time  off  and  Mrs.  Cole  took  her  place. 
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Q.     That  would  be  in  December  of  1951  ? 

A.     That  is  right. 

Q.  Was  that  the  only  time  that  Mrs.  Cole  worked 
for  the  corporation1? 

A.  That  is  the  only  time  she  had  charge  of  the 
office. 

Q.     Well,  just  tell  us 

A.  She  worked  other  times.  She  has  worked  con- 
tinuously there  but  she  has  been  on  the  payroll  about 
12,  maybe  12  or  13  months  that  she  was  paid  for, 
and  that  was  at  the  rate  of  $200  a  month.  [57] 

Q.     Who  hired  her?  A.     I  did. 

Q.  Did  the  board  of  directors  ever  approve  her 
employment  ?  A.     No. 

Q.    Who  fixed  her  salary?  A.    I  did. 

Q.  And  who  fixed  the  increased  amount  when 
she  replaced  the  bookkeeper?  A.    I  did. 

Q.     Is  Mrs.  Cole  a  bookkeeper?  A.    Yes. 

Q.     And  she  had  worked  as  a  bookkeeper? 

A.    Yes. 

Q.    Where  and  when  ? 

A.  She  worked  as  a  bookkeeper  for  me  for  seven 
years. 

Q.     When?  A.     Oh,  from  1935  to  1945. 

Q.  How  much  did  you  pay  her  at  that  time,  or 
how  much  did  she  earn  when  she  worked  for  you? 

A.  I  couldn't  tell  you  without  referring  to  the 
records. 

Q.  I  think,  Mr.  Cole,  if  you  would  speak  just  a 
little  louder  so  that  we  could  all  hear  you,  it  would 
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help,  and  perhaps  speak  more  to  the  Court,  who  is 

more  [58]  interested  in  your  answers  than  I  am. 

The  Witness :     Can  you  hear  me  all  right  ? 

The  Court:  I  am  having  a  little  difficulty.  You 
better  speak  a  little  louder. 

Q.  (By  Mr.  Diamond)  :  If  you  can  tell  us  ap- 
proximately how  much  she  earned  when  she  worked 
for  you  as  a  bookkeeper. 

A.     Oh,  she  would  earn  $125  to  $150  a  month. 

Q.  Had  Mrs.  Cole  ever  worked  as  a  bookkeeper 
for  anyone  other  than  her  husband? 

A.     I  don't  know. 

Q.  When  she  wasn't  working  as  a  bookkeeper 
for  Fairview  and  she  was  making,  as  you  say,  $200  a 
month,  what  was  she  doing  ? 

A.     Checking  apartments,  assigning  apartments. 

Q.     How  many  hours  a  day? 

A.     Taking  applications  for  apartments. 

Q.     How  many  hours  a  day,  Mr.  Cole  ? 

A.  Any  time  from  eight  o'clock  in  the  morning 
to  ten  o'clock  at  night. 

Q.  How  did  you  determine  that  $200  would  be  a 
fair  charge  to  pay  your  wife  with  corporate  money? 

A.  I  couldn't  get  anybody  else  to  do  work  for 
that  amount  of  money. 

Q.  You  tried  other  people  living  in  the  [59] 
apartment  ? 

A.     Yes,  we  have  had  other  people  working  there. 

Q.  Now,  Mrs.  Cole  was  away  down  in  Seattle  and 
California  and  other  places  with  you  during  the  time 
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that   you  were  managing   the   apartment;   is   that 

right?  A.    Yes,  on  some  of  the  trips. 

Q.  And  her  compensation  continued  while  she 
was  away  from  here?  A.     No. 

Q.  In  some  instances  it  did,  I  think,  Mr.  Cole, 
did  it  not  ? 

A.     There  might  have  been  one  month. 

Q.  How  would  you  justify  paying  her  for  that 
month  while  she  was  with  you  on  a  trip? 

A.  Mrs.  Cole  has  kept  all  the  records  that  have 
been  required. 

Q.     Did  she  take  them  with  her  ? 

A.    When  we  took  them  out  with  us  to  Seattle. 

Q.  You  took  the  records  with  you,  and  for  that 
reason  you  continued  to  pay  her.  Did  she  do  that 
on  every  trip  you  made  to  California,  Seattle,  and 
"Washington,  D.  C.  ?  A.     Take  the  records  ? 

Q.    Yes.  [60] 

A.  Our  reason  for  being  down  there  was  always 
with  an  attempt  of  settlement  of  this  case. 

Q.  Let's  see  if  I  understand  you  correctly,  Mr. 
Cole.  Your  reason  for  being  in  Seattle  was  always 
in  connection  with  a  settlement  of  this  case ;  is  that 
your  testimony?  A.     That  is  right. 

Q.    And  she  always  took  the  records  with  her? 

A.     She  had  kept  the  records. 

Q.  I  am  not  sure  you  have  answered  my  question. 
She  always  took  the  records  with  her  to  Seattle  on 
those  trips  ?  A.    Yes. 

Q.  Why  didn't  you  always  pay  her  on  those 
trips  ? 
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A.  Well,  I  suppose  because  it  would  appear,  as 
you  would  like  to  make  it,  that  the  family  was 
working. 

Q.     Wasn't  the  family  working?  A.    Yes. 

Q.     Now,  you  have  two  sons  ?  A.     Three. 

Q.  Three.  One  of  them  never  worked  for  the 
apartment  house  ?  A.     No.  [61] 

Q.     Where  is  he  ? 

A.     He  is  between  Anchorage  and  Fairbanks. 

Q.     You  have  one  son,  Jimmy  Cole? 

A.    Yes. 

Q.  And  he  was  employed  to  work  for  Fairview 
Manor ;  is  that  right  ?  A.     Yes. 

Q.     Employed  by  whom?  A.     By  me. 

Q.  Did  the  Board  of  Directors  approve  that  em- 
ployment. A.     No. 

Q.     Did  the  Board  of  Directors  fix  his  salary? 

A.    No. 

Q.     How  much  was  he  paid  ? 

A.     He  was  paid  $800  a  month  and  an  apartment. 

Q.  And  who  fixed  the  compensation  and  the 
apartment  for  him? 

A.  It  was  fixed  by  a  previous  employment  of  a 
man  named  Popescue. 

Q.     Popescue?  A.    Popescue. 

Q.  And  what  do  you  mean  was  fixed  by  him? 
Did  he  fix  the  salary  to  be  paid  to  your  son?  [62] 

A.  At  one  time  he  was  hired  to  work  there  and 
he  said  he  wouldn't  work  for  less  than  $800  a  month 
and  his  apartment  and  his  expenses. 

Q.     Now,  Mr.  Popescue  was  employed  while  you 
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were  away  for  a  period  of  five  months  from  the 

project,  was  he  not  ?  A.     I  think  he  was. 

Q.  And  Mr.  Popescue  was  made  the  supervisor 
with  all  of  the  responsibilities  of  the  manager  of  the 
business  project  and  you  were  gone? 

A.     Not  of  manager.  Of  maintenance. 

Q.     He  was  called  supervisor,  was  he  not? 

A.     No,  he  was  just  the  maintenance  man. 

Q.  Who  took  your  place  while  you  were  gone 
during  that  period  of  five  months  ? 

A.     It  was  operated  from  the  office. 

Q.     By  whom?  A.     Mrs.  Scott, 

Q.  And  during  that  time  Mr.  Popescue  was  paid 
$800  a  month?  A.     Yes. 

Q.     When  you  came  back  you  fired  him? 

A.     No. 

Q.     What  happened  ?  [63] 

A.     Mr.  Nowell  let  him  go. 

Q.  You  fixed  the  wages  as  $800  a  month  for  your 
son  and  gave  him  a  free  apartment?  A.     Yes. 

Q.    Did  you  furnish  it  for  him,  too? 

A.     No. 

Q.     He  had  his  own  furniture? 

A.     He  had  his  own  furniture. 

Q.    You  gave  him  a  pick-up  to  use  ? 

A.  The  pick-ups  are  there  that  have  to  be  around 
the  project. 

Q.    How  many?  A.     Two. 

Q.  And,  therefore,  use  in  connection  with  the 
project  business? 

A.     With  the  project  business. 
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Q.  Mr.  Jim  Cole  could  use  it  for  his  own  per- 
sonal business  in  the  evening,  too,  could  he  not*? 

A.  I  suppose  he  has  ridden  to  town  in  it  in  the 
evening. 

Q.     How  long  did  Jim  Cole  work  there  ? 

A.     About  a  year. 

Q.     Why  was  Mr.  Jim  Cole  let  out  1 

A.     His  wife  didn't  like  the  climate. 

Q.  Do  you  recall  when  Mr.  Campbell,  vice-presi- 
dent [64]  of  the  Seattle  Trust  Bank  of  Seattle, 
Washington,  was  here  on  an  inspection  tour  1 

A.    Yes. 

Q.     You  weren't  here,  were  you?  A.     No. 

Q.  He  saw  Mr.  Jim  Cole,  didn't  he;  Mr.  Jim 
Cole  showed  him  the  books  and  records,  didn't  he? 

Mr.  Jaureguy:  I  object  to  that  as  purely  hear- 
say, your  Honor,  because  he  has  already  brought  out 
by  this  witness  that  he  wasn't  present. 

Mr.  Diamond :     This  witness  knows,  though. 

Mr.  Jaureguy :  That  doesn  't  make  any  difference 
even  by  a  witness  that  knows.  Hearsay  evidence  is 
not  admissible  because  his  knowledge  is  gained  from 
hearsay. 

Mr.  Diamond:  I  would  like  to  have  the  witness 
answer,  if  the  Court  please.  I  think  it  is  proper. 

The  Court:     Make  your  objection  again. 

Mr.  Jaureguy:  He  has  asked  the  witness  about 
some  facts  which  transpired  which  he  has  already 
brought  out  took  place  when  the  witness  was  not  in 
town,  when  he  was  away  from  here,  and  I  object  on 
the  ground  that  it  necessarily  is  hearsay. 
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The  Court :  If  he  is  willing  to  accept  a  less  con- 
vincing mode  of  evidence,  it  is  his  funeral.  I  [65] 
will  overrule  the  objection. 

Q.  (By  Mr.  Diamond)  :  I  will  repeat  the  ques- 
tion, Mr.  Cole.  You  know  that  Jim  Cole  showed  the 
books  and  records  to  Frank  Campbell  of  the  bank? 

A.     No,  I  don't  know  it. 

Q.     Didn't  Mr.  Campbell  tell  you  that? 

A.  Mr.  Campbell  told  me  that  he  got  particular 
items  from  the  records. 

Q.  Mr.  Campbell  also  got  some  information  from 
your  daughter-in-law,  Mrs.  Jim  Cole,  didn't  he? 

A.     I  wouldn't  know  about  that. 

Q.  Isn't  it  true,  Mr.  Cole,  that  you  fired  your 
son  right  on  the  spot  for  that  reason  ?  A.     No. 

Q.     Where  is  your  son  now? 

A.     California. 

Q.    Where  ?  A.     Long  Beach. 

Q.     Doing  what? 

A.     I  couldn't  tell  you  at  the  moment. 

Q.     Do  you  know  his  address? 

A.     I  don't  know  his  address. 

Q.  Now,  after  Jim  Cole  left,  or  before  we  get 
into  that,  Mr.  Cole,  what  were  his  duties?  What 
did  he  [66]  do? 

A.  He  looked  after  the  mechanical  part  of  the 
operation  of  the  place. 

Q.  Had  he  ever  worked  for  an  apartment  house 
project  before?  A.    I  couldn't  say. 

Q.     You  don't  know  what  your  son  did  ? 
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A.  He  was  thirty-seven  years  old  and  he  had 
been  away  from  home  for  fourteen  years. 

Q.  Was  there  anyone  else  working  for  the  proj- 
ect other  than  yourself  and  compensation  paid  to 
Everett  Nowell  that  made  as  much  as  the  eight  hun- 
dred dollars  that  you  paid  your  son?  A.     No. 

Q.  Did  you  replace  the  job  after  Jim  Cole  left 
or  was  fired  ?  A.     Yes. 

Q.     With  whom?  A.     With  Tom  Cole. 

Q.    And  who  is  Tom  Cole?  A.     Son. 

Q.    And  how  much  did  you  pay  Tom  Cole? 

A.     The  same  wage. 

Q.  Did  the  board  of  directors  hire  Tom  [67] 
Cole?  A.     No. 

Q.     Did  they  approve  his  employment? 

A.    No. 

Q.     Did  they  fix  his  salary  ?  A.     No. 

Q.     Were  they  told  anything  about  it? 

A.  No.  Only  at  the  end  of  the  year  when  the 
annual  report  was  made,  or  the  quarterly  report. 

Q.     Did  that  show  anybody's  name? 

A.     That  shows  the  names  and  the  salaries. 

Q.     It  does  ?  A.     I  think  so. 

Q.     Or  just  the  salaries? 

A.     Doesn't  it  show  the  name? 

Q.     I  don't  think  so. 

How  long  has  Tom  Cole  worked  for  Fairview  ? 

A.    About  three  months. 

Q.    And  what  does  Tom  Cole  do? 

A.    The  maintenance. 

Q.     What  kind  of  maintenance? 
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A.  There  are  eight  boilers  there,  four  boiler 
rooms. 

Q.     Does  he  fire  them  ? 

A.  And  the  pump  rooms.  No,  but  he  sees  [68] 
that  they  are  fired  and  that  they  operate.  They  are 
operated  by  an  electronic  control,  which  is  very  com- 
plicated and  can't  be  run  by  just  ordinary  labor. 

Q.  Mr.  Tom  Cole  has  worked  before  for  a  hous- 
ing project  or  an  apartment  house  project  like  this 
before?  A.     I  don't  think  so. 

Q.     You  know  he  hasn't,  don't  you? 

A.  Not  for  certain.  He  is  thirty-six  years  old 
and  has  been  away  from  home  for  fourteen  or  fifteen 
years. 

Q.     You  just  saw  him  just  before  you  hired  him? 

A.  He  worked  for  the  Alaska  Freight  Lines  just 
before  I  hired  him.  He  had  charge  of  the  Port  of 
Seward  for  them. 

Q.     Incidentally,  does  Tom  Cole  own  a  truck? 

A.     He  may. 

Q.     You  don't  know?  A.     I  am  not  certain. 

Q.  He  doesn't  have  any  truck  around  the  apart- 
ment house  ? 

A.     There  is  a  truck  there  I  think. 

Q.  You  don't  know  whether  your  son  owns  it  or 
not? 

A.     I  have  never  discussed  it  with  him.  [69] 

Q.     Does  the  apartment  house  own  it? 

A.     There  are  a  lot  of  trucks  around  there. 

Q.     I  think  we  are  talking  about  a  particular  one 
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that  you  have  never  discussed  with  your  son.   Have 

you  ever  discussed  that  with  him*?  A.     No. 

Q.    What  kind  of  a  truck  is  if? 

A.     It  is  a  big  truck. 

Q.     Make?  A.     I  don't  know. 

Q.     Would  it  be  a  White  truck? 

A.     I  think  it  is  a  red  truck. 

Q.     Is  the  make  of  it  a  White  truck  ? 

A.     I  couldn't  tell  you. 

Q.     Is  it  ever  used  for  apartment  house  business  ? 

A.     No,  not  that  I  know  of. 

Q.  Is  it  ever  fixed  up  at  apartment  house  ex- 
pense? A.     Not  that  I  know  of. 

Q.     Wouldn't  you  know? 

A.     I  would.  I  say  not  that  I  know  of. 

Q.  As  manager,  you  would  know  if  it  was  [70] 
paid  for  by  apartment  house  expense,  wouldn't  you? 

A.  Just  as  soon  as  the  report  came  out  or  the 
checks  were  signed,  for  that  matter. 

Q.  Did  you  sign  any  checks  paying  for  any  parts 
for  a  White  truck  belonging  to  your  son? 

A.     No. 

Q.     You  don't  know  anything  about  it? 

A.  Yes,  there  were  parts  purchased  for  a  truck, 
for  his  truck,  and 

Q.     Whose  truck  ? 

A.  For  Tom  Cole's  truck  and  a  payment  made 
by  Tom  Cole  for  those  parts.  They  were  ordered  by 
Fairview  Manor  in  order  that  they  get  a  wholesale 
price  and  he  has  paid  for  it. 

Q.    You  do  know  about  it,  then  ? 
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A.     I  know  about  that. 

Q.     What  kind  of  a  truck  is  it  ? 

A.  I  just  say  I  knew  about  the  parts.  I  didn't 
know  what  the  truck  was. 

Q.  And  you  say  his  truck,  so  you  know  it  was  his 
truck,  and  he  owned  it?  A.    Yes. 

Q.     I  had  to  remind  you. 

Now  maybe  you  can  tell  us  how  much  you  paid 
with  Fairview  money  for  these  parts.  [71] 

A.     The  record  will  show. 

Q.  Well,  approximately,  and  if  necessary  get  the 
records. 

A.     I  would  sooner  let  it  rest  with  the  records. 

Q.     I  ask  that  you  get  the  record. 

A.     It  is  just  a  matter  of  memory  with  me. 

Q.     Can  you  get  the  record  and  tell  me? 

A.    I  don't  have  the  record  right  here. 

Q.  Will  you  make  a  note  of  it  and  get  it  so  we 
won't  interrupt  the  trial  too  long?  A.    Yes. 

Q.  Now,  to  what  account  were  these  bills  charged, 
Mr.  Cole? 

A.     I  couldn't  tell  you.  Just  a  general  purchase. 

Q.  It  would  go  to  automotive  equipment, 
wouldn't  it?  A.     It  might  be. 

Q.  It  appears  as  an  expense  item  on  the  books 
for  the  corporation,  doesn't  it? 

A.  It  would  appear  as  an  expense,  with  a  credit 
to  offset  it. 

Q.    What  kind  of  a  credit? 

A.    When  it  was  paid  for.  [72] 

Q.     Has  it  been  paid  for  ? 
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A.     It  has  been  paid  for. 

Q.    As  of  when?  A.     As  of  now. 

Q.     You  mean  you  just  paid  for  it?  A.     No. 

Q.     When  was  it  paid  by  your  son? 

A.  I  couldn't  tell  you  the  exact  date.  The  record 
will  show  that. 

The  Court:  I  think  we  had  better  take  a  little 
recess,  ten  minutes. 

The  Clerk :    Court  is  recessed  for  ten  minutes. 
(Thereupon  a  ten-minute  recess  was  taken.) 

The  Clerk:     Court  is  reconvened. 

Q.  (By  Mr.  Diamond) :  Mr.  Cole,  I  notice  you 
carry  a  package  with  you.  What  is  it? 

A.     Just  an  envelope. 

Q.  It  has  something  in  it.  What  is  in  the  enve- 
lope ?  A.     Not  anything  of  interest  to  you  yet. 

Q.  Will  you  mind  telling  me  what  is  in  the  en- 
velope, please? 

A.  It  is  the  report  for  eight  months  that  has 
been  made.  [73] 

Q.    A  copy  of  what  we  have  just  received? 

A.    Yes. 

Q.     Thank  you. 

Now,  Mr.  Cole,  the  parts  that  were  paid  for  by 
Fairview  Manor  for  your  son's  truck  were  about 
two  hundred-odd  dollars,  weren't  they? 

A.  I  don't  know  about  that,  Mr.  Diamond.  I 
wasn't  here  when  they  were  purchased  and  I  wasn't 
here  when  they  were  paid  for,  and  we  have  sent  for 
the  records  and  they  will  be  here  shortly. 

The  Court:     Mr.  Diamond,  it  is  perfectly  satis- 
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factory  to  the  Court  if  all  the  attorneys  sit  down  if 

they  get  tired. 

Mr.  Diamond :     Thank  you  very  much. 

Q.  (By  Mr.  Diamond) :  What,  specifically,  does 
your  son,  Tom  Cole,  do  for  his  eight  hundred  dollar 
salary  ? 

A.  He  manages  the  hall  women,  four  of  them, 
and  three  men  in  the  boiler  rooms,  and  two  mainte- 
nance men,  and  operates  the  electrical  part  of  the 
boiler  rooms. 

Q.  What  other  help  other  than  those  you  have 
just  mentioned  are  there  working  for  Fairview? 

A.     The  bookkeeper  and  myself. 

Q.  And  he  manages  everyone  except  the  [74] 
bookkeeper  and  yourself? 

A.  He  looks  after  their  work,  distributing  their 
work  and  inspecting  it. 

Q.     And  what  are  your  duties? 

A.  Overseeing  the  whole  thing  and  whatever  is 
necessary  to  keep  the  place  going. 

Q.  You  oversee  your  son,  who  oversees  the  rest 
of  your  help? 

A.     Keep  an  eye  on  the  whole  place. 

Q.  Now,  you  have  some  relatives  working  for 
Fairview  Manor,  have  you  ?  A.     I  do  have  ? 

Q.    Yes.  A.    No. 

Q.    You  did  have,  then? 

A.  There  have  been  other  relatives  that  have 
worked. 

Q.     Suppose  you  tell  me  who  they  are. 
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A.     I  had  a  night  watchman. 

Q.     His  name,  please  ? 

A.     Charles  Laumeester. 

Q.    And  his  relationship?  A.     A  cousin. 

Q.  Let's  get  the  names  of  the  others  now,  the 
names  of  the  other  relatives  that  have  worked  [75] 
there. 

A.  Unless  you  would  call  Mr.  Peterson,  Mr.  Art 
Peterson,  a  relative. 

Q.     Do  you  call  him  a  relative? 

A.     He  is  married  to  a  cousin's  daughter. 

Q.     All  right.  Who  else?  A.     That  is  all. 

Q.  Have  you  forgotten  some  others?  Some 
daughters-in-law  worked  there,  too,  I  believe  ? 

A.  That  is  right.  Tom's  wife  has  worked  there 
for  two  months. 

Q.     She  is  working  there  now;  is  that  it? 

A.     Yes. 

Q.  And  how  about  James'  wife,  does  she  work 
there,  too  %  A.     Not  that  I  ever  knew  about. 

Q.    Wouldn't  you  know? 

A.     She  didn't  work  there  while  I  was  here. 

Q.  Did  you  pay  no  attention  when  you  were 
away? 

A.  I  say  not  that  I  would  know.  If  she  worked, 
I  didn't  know  about  it. 

Q.  Let's  talk  about  Tom's  wife.  What  does 
she  do? 

A.  She  just  answers  the  telephone  and  looks 
after  the  counter.  [76] 

Q.     They  live  on  the  project? 
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A.     They  live  on  the  project. 

Q.     They  have  a  free  apartment? 

A.     They  have  a  free  apartment. 

Q.     And  how  much  is  she  paid? 

A.     $1.50  an  hour. 

Q.  And  about  how  much  per  months  has  she 
received  ? 

A.  Well,  she  works  five  and  one-half  days  a 
week. 

Q.    You  sign  her  pay  check? 

A.  No,  I  think  it  was  signed  by  Tom  and  Mrs. 
Scott.   I  don't  think 

Q.  Do  you  know  approximately  how  much  per 
month  she  has  been  getting  ? 

A.     I  don't  know  what  that  amounts  to. 

Q.     Around  $250  a  month? 

A.     I  hadn't  figured  it  up. 

Q.  And  I  don't  suppose  you  have  the  records 
here  but  you  have  them  coming? 

A.     They  are  coming,  yes. 

Q.  And  the  board  of  directors  never  approved 
her  employment  either?  A.    No. 

Q.  She  has  only  been  working  the  last  [77] 
couple  of  months  ?  A.    Yes. 

Q.    Who  did  her  job  before  she  went  to  work? 

A.     Mrs.  Cole  when  she  was  here. 

Q.    You  mean  your  wife  ?  A.    Yes. 

Q.     Isn't  your  wife  still  here? 

A.  Well,  she  has  been  working  since  she  has  been 
back  without  any  pay. 
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Q.  Mrs.  Cole,  your  wife,  is  now  working  without 
any  pay  ?  A.     Yes. 

Q.     Is  that  because  of  this  lawsuit? 

A.     It  is  because  of  the  scarcity  of  money. 

Q.  Does  the  corporation  owe  her  for  her  work, 
then? 

A.  No,  it  is  just  a  matter  of  donation  for  the 
benefit  of  those  who  participated  in  the  corporation. 

Q.     Trying  to  help  out  the  Mortensens? 

A.  Trying  to  keep  the  thing  afloat  so  it  won't 
go  bankrupt. 

Q.  Now,  in  addition  to  your  daughter-in-law, 
then,  you  mentioned  a  watchman,  some  kind  of  a 
cousin.  What  did  he  do?  [78] 

A.     Just  patrolled  the  place  at  night. 

Q.     And  how  long  was  he  working? 

A.     He  worked  about  a  year. 

Q.     And  then  what  happened  ?  A.     He  died. 

Q.  And  who  is  patrolling  the  place  in  his  stead 
now? 

A.  We  haven't  had  a  watchman  during  the  sum- 
mer months.  After  he  got  sick,  we  hired  two  or 
three  different  fellows,  depending  upon  the  coldness 
of  the  nights.  There  are  something  like  sixty  doors 
in  that  place  and  if  somebody  leaves  them  open  you 
can  very  easily  freeze  up  your  heating  system. 

Q.     Who  is  the  watchman  there  today? 

A.    We  don't  have  a  watchman  today. 

Q.  How  much  money  were  you  paying  for  this 
relative  watchman? 

A.    Five  hundred  dollars  a  month. 
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Q.     Five  hundred  dollars  a  month? 

A.     Yes. 

Q.     And  when  he  died  they  stopped  that? 

A.     Naturally. 

Q.  Now,  you  also  mentioned  Mr.  Art  Peterson 
and  what  relation  was  he  to  you1?  [79] 

A.  He  is  married  to  the  daughter,  a  cousin's 
daughter,  Mrs.  Black's  daughter. 

Q.  And  what  does  or  did  Mr.  Peterson  do  for 
the  project? 

A.  He  looked  after  the  electric  controls  in  the 
boiler  room  and  repaired  washing  machines  and 
driers. 

Q.  Were  those  the  same  electric  controls  that 
your  sons  Jim  and  Tom  were  looking  after? 

A.  We  eliminated  the  work  on  the  washers  and 
the  driers  because  it  became  so  expensive  that  we 
had  an  offer  from  a  firm  in  town  that  would  put  in 
their  own  and  do  it  on  a  commission,  which  was 
much  better. 

Q.  This  electronics  work  you  are  talking  about 
that  Mr.  Peterson  did  is  the  same  kind  of  work  that 
your  sons  Jim  and  Tom  did  when  they  were  there? 

A.     That  is  right. 

Q.  Was  it  the  same  type  of  work  that  Mr.  Pop- 
escue  did  when  he  was  paid  eight  hundred  dollars 
for  which  your  first  son  took  his  place  was  doing? 

A.  I  got  Mr.  Peterson  there  because  Mr.  Pop- 
escue  didn't  understand  it,  and  I  paid  Mr.  Popescue 
five  hundred  dollars  to  look  after  the  plumbing  and 
Mr.    Peterson    six    hundred    fifty    dollars,    which 
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amounts  to  $1,150.  Mr.  Popescue  did  not  know  how 

to  operate  the  electronic  [80]  control  board. 

Q.  And  so  you  had  Mr.  Popescue,  without  know- 
ing how  to  operate  it,  at  $650,  and  Mr.  Peterson  at 
how  much  ? 

A.  Mr.  Popescue  at  five  hundred  dollars  and 
Mr.  Peterson  at  six  hundred  fifty  dollars. 

Q.  And  did  Mr.  Peterson  get  a  free  apartment, 
too?  A.     No,  he  didn't  live  there. 

Q.     Oh,  where  did  he  live? 

A.     He  has  a  home  in  town. 

Q.  So  he  didn't  need  an  apartment;  is  that 
right?  A.     That  is  right. 

Q.  If  he  needed  one,  he  could  have  had  an  apart- 
ment which  he  could  have  there,  couldn't  he? 

A.    Yes. 

Q.     And  he  did  have  the  use  of  the  pick-up  ? 

A.  No,  he  had  his  own  car  that  he  went  to  and 
from  the  place  in. 

Q.     And  how  long  did  Mr.  Peterson  work  there? 

A.  Between  transportation  seasons  on  the  river. 
It  was  just  an  accommodation. 

Q.     Just  an  acommodation  for  Mr.  Peterson?  [81] 

A.  No,  for  Fairview  Manor.  We  couldn't  find 
anybody  in  town  that  could  solve  the  intricacies 
of  those  electronic  boards. 

Q.  Mr.  Peterson  worked  on  the  river,  and  when 
he  was  off  work  on  the  river  you  hired  him  to  work 
at  Fairview  Manor? 

A.    We   hired   him   that   winter.     He    came    in 


488  Cash  Cole,  et  al.,  vs. 

(Testimony  of  Cash  Cole.) 

November  and  stayed  until  March,  when  they  began 

to  repair  their  boats  for  the  river  work. 

Q.     What  year  was  that?  A.     1951. 

Q.     You  say  he  came  in  March? 

A.    He  left  in  March. 

Q.     He  came  when?  A.     About  November. 

Q.  Would  that  be  the  first  year  that  you  were 
operating  ? 

A.     Yes,  that  would  be  1951  and  into  1952. 

Mr.  Jaureguy:  Could  I  interrupt  to  advise  the 
Court  and  counsel  that  the  books  are  here  ? 

Mr.  Diamond :     Thank  you,  Mr.  Jaureguy. 

Q.  (By  Mr.  Diamond)  :  Now  that  the  books  are 
here,  will  you  tell  me  the  amount  of  money  that 
Fairview  paid  for  the  parts  for  your  son's  [82] 
truck? 

A.    You  will  have  to  ask  the  auditor. 

Q.  You  look  into  the  books  and  get  the  figure 
for  me.  A.    You  what  ? 

Q.  You  can  find  the  figure.  You  are  familiar 
with  the  books  and  records. 

A.  He  is  familiar  with  the  books  and  records. 
I  don't  keep  the  books. 

Q.  The  books  and  records  are  kept  under  your 
supervision  ?  A.     No. 

Q.    Whose  supervision?  A.    Mr.  Lofquist. 

Q.  Oh,  now,  Mr.  Lofquist  was  fired  by  you  al- 
most a  year  ago? 

A.     Those  are  the  books  that  Mr.  Lofquist  left. 

Q.    Yes.  A.     I  never  kept  the  books. 
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Q.  After  he  left,  who  was  responsible  for  the 
books  ?  A.     Mrs.  Scott. 

Q.    You  don't  know  anything  about  the  books? 

A.     Oh,  in  a  general  way. 

Q.  You  don't  know  where  the  account  is  with 
reference  to  the  automotive  repairs  ?  [83] 

A.  Unless  you  know  the  key  to  the  books,  why, 
it  is  a  complicated  thing  to  find  them.  Each  account 
has  a  number  and  under  different  headings. 

Q.  Well,  Mr.  Cole,  you  may  ask  your  accountant 
to  show  you  where  to  find  the  information,  but  when 
you  see  it  you  are  familiar  with  it,  and  I  w^ould  like 
to  have  you  tell  us,  as  you  said  you  could,  when  the 
books  were  here,  the  amount  of  money  and  the  time 
that  was  incurred  and  paid  by  Fairview  for  the 
repairs  to  your  son's  automobile  or  truck.  Would 
you  do  that,  please? 

A.  If  you  want,  Mr.  Vine  will  give  you  the  in- 
formation. I  have  told  you  that  I  don't  keep  the 
books.  I  don't  know  the  key  to  the  bookkeeping  sys- 
tem and  if  you  want  the  questions  answered  readily 
he  can  do  it  for  you. 

Mr.  Diamond :  If  the  Court  please,  I  would  like 
to  have  Mr.  Cole  answer  the  question  with  reference 
to  the  amounts  and  I  think  he  can  talk  to  his  ac- 
countant if  he  likes  and  tell  us  what  the  figure  is. 

The  Court:  Yes.  We  will  excuse  you  from  the 
stand  for  a  moment  to  go  over  to  your  auditor,  tell 
him  what  you  want,  and  when  you  get  it,  bring  it 
back  to  the  stand. 

The  Witness :     Your  question  again  ?  [84] 
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Mr.  Jaureguy:  The  Court  was  instructing  you 
what  to  do. 

The  Court :     That  was  the  end  of  the  instruction. 

The  Witness :     And  you  want  the  amount  ? 

Mr.  Diamond:  Find  the  account  with  reference 
to  your  son's  truck. 

(The  witness  went  over  to  look  at  the  rec- 
ords.) 

Q.  (By  Mr.  Diamond) :  Mr.  Cole,  if  you  will 
tell  us  what  book  you  are  looking  at  now  and  what 
the  item  is,  and  tell  us  about  it. 

A.  The  general  ledger,  and  it  is  "Other  Accounts 
Receivable." 

Q.     And  what  does  it  show? 

A.  It  shows  that  there  was  a  charge  of  seventy- 
five  dollars  and  a  credit  of  $144.31 ;  he  overpaid  the 
bill  $69.31. 

Q.    What  date  did  he  pay  the  bill? 

A.     8/31. 

Q.    August  31? 

A.     7/31.   That  auditor's  adjustment  was  8/31. 

Q.     Are  these  records  which  Mr.  Vine  made  up? 

A.     No,  I  think  these  are  Mrs.  Scott's. 

Q.  Mr.  Cole,  the  only  thing  that  is  shown  there 
is  an  auditor's  adjustment.  There  isn't  anything  to 
show  [85]  any  obligation  from  your  son,  Tom  Cole, 
is  there? 

A.     That  is  what  the  bookkeeper  gave  to  me. 

Q.  Does  his  name  appear  any  place  on  that 
ledger  page  ? 
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A.  It  appears  some  other  place,  and  this  is  the 
key  number  you  look  up.  That  is  what  I  explained 
to  you. 

Q.  Where  is  the  charge  as  an  expense  item  to 
Fairview  Development  with  reference  to  the  parts 
purchased  for  that  truck  ? 

A.  I  will  ask  the  bookkeeper  to  point  that  out 
and  find  that. 

The  Court:     Yes. 

Mr.  Diamond:  Mr.  Vine,  can  you  step  forward 
and  show  him  that  account  ? 

(Mr.  Vine  came  forward  to  examine  the  rec- 
ords.) 

Mr.  Diamond:  If  your  Honor  please,  I  am  ad- 
vised that  the  information  we  are  asking  about  is 
not  here ;  that  the  detailed  information  is  still  in  the 
office,  but  that  Mr.  Cole,  through  his  accountant,  will 
have  it  in  the  morning  here  for  us. 

The  Court:     Very  well. 

Mr.  Jaureguy:  I  would  like  to,  if  I  might,  cor- 
rect that  statement.  Mr.  Vine,  as  you  stated  to  the 
Court,  is  the  accountant  for  the  Fairview  Develop- 
ment Company  and  not  Mr.  Cole 's  personal  account- 
ant. [86] 

Mr.  Diamond  (To  the  witness)  :  You  may  sit 
down. 

Q.  (By  Mr.  Diamond) :  Perhaps  we  better 
straighten  out :     who  managed  Mr.  Vine  ? 

A.    I  did. 

Q.    Did  the  board  of  directors  employ  Mr.  Vine? 

A.     No. 
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Q.     Who  fixed  his  compensation1? 

A.     He  does. 

Q.  You  don't  have  any  arrangement  as  to  how 
much  he  is  to  be  paid  I 

A.  He  just  makes  a  minimum  charge  for  his 
work. 

Q.     Do  you  know  how  much  it  is  going  to  be? 

A.  A  set  charge.  No,  I  don't  know  what  it  will 
total. 

Q.  Did  the  board  of  directors  authorize  you  to 
employ  an  accountant1? 

A.     I  talked  with  Mr.  Nowell  about  it. 

Q.  Did  you  have  any  directors'  meeting  that 
authorized  the  employment  of  an  accountant  ? 

A.     No. 

Q.  Isn't  Mr.  Vine  Mr.  Rushlight's  [87]  account- 
ant ?  A.     No. 

Q.     Do  you  know  that? 

A.     I  know  he  doesn't  work  for  Mr.  Rushlight. 

Q.  Does  he  do  accounting  work  for  Mr.  Rush- 
light? 

A.  He  might  do  acounting  work  for  one  of  Mr. 
Rushlight's  firm. 

Q.    Which  one?  A.     L.  B.  McKinney. 

Q.     Oh,  you  do  know  that  ? 

Does  he  also  do  accounting  for  a  firm  that  you 
are  interested  in  with  Mr.  Rushlight? 

A.    What  do  you  refer  to? 

Q.    You  tell  me. 

A.  I  don't  know  of  any  other  work  he  does  for 
Mr.  Rushlight  outside  of  L.  B.  McKinney. 

Q.     Does  he  do  any  other  work  for  you? 
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A.    No. 

Q.  Does  he  do  any  work  for  Mooreland  Con- 
struction Company  or  Mooreland  or  whatever  its 
name  is?  A.     I  don't  know. 

Q.    Aren't  you  connected  with  Mooreland? 

A.  Not  in  a  sense.  They  might  have  somebody 
working  for  them  that  I  don't  know  about.  They 
have  got  men  out  there  working  and  I  don't  know 
who  they  are  or  what  they  do.  [88] 

Q.     Where  did  you  meet  Mr.  Vine? 

A.     I  met  him  here. 

Q.     Did  Mr.  Rushlight  introduce  you  to  him? 

A.     No,  I  met  him  through  Mr.  McKinney. 

Q.  And  Mr.  McKinney  is  associated  with  Mr. 
Rushlight?  A.     That  is  right. 

Q.  And  Mr.  Rushlight  is  associated  with  the 
L.  P.  McKinney  Company? 

A.     I  think  that  is  right. 

Q.  You  don't  know  how  much  it  is  going  to 
cost  the  corporation  to  have  Mr.  Vine  working  on 
their  books? 

A.    I  don't  know  how  long  it  will  take. 

Q.    What  is  he  doing? 

A.    Making  an  audit. 

Q.     Dating  back  to  where? 

A.  I  couldn't  tell  you.  He  hasn't  decided  just 
where  his  audit  will  finish. 

Q.     Is  he  going  back  over  Mr.  Lofquist's  work? 

A.     He  is  working  it  backwards  from  the  date 
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of  the  shortage  that  was  discovered  back  over  the 

records. 

Q.  Do  you  know  whether  you  are  getting  into 
an  expense  of  hundreds  of  thousands  of  dollars 
with  Mr.  Vine?  [89] 

A.  I  know  that  it  is  just  what  an  accountant — 
we  have  paid  two  bills  to  him  for  the  time  up  to 
date.  One  was,  I  think,  in  the  neighborhood  of 
seven  hundred  dollars  or  eight  hundred  dollars  for 
the  work  to  date. 

Q.     Did  you  fire  Mr.  Lof quest?  A.    No. 

Q.     Is  he  still  working  for  the  corporation? 

A.     No. 

Q.     Who  terminated  his  employment? 

A.     I  did. 

Q.  Did  the  board  of  directors  authorize  your 
terminating  his  employment? 

A.  They  didn't  have  to.  There  was  no  money  to 
pay  him  with. 

Q.  Mr.  Lofquist  notified  you  that  you  didn't  have 
to  have  any  money,  that  he  would  carry  on  until 
he  could  be  taken  care  of? 

A.     Mr.  Lofquist  is  in  Seattle. 

Q.  That  is  right,  and  notified  you  by  correspond- 
ence to  that  effect? 

A.  He  said  he  would  do  whatever  work  was 
necessaary  to  carry  on  down  there. 

Q.     And  not  to  worry  about  the  compensation? 

A.     That  is  right. 
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Q.     But  you  had  no  money  so  you  employed  [90] 
Mr.  Vine  instead1? 

A.    When  an  emergency  arose  here,  I  employed 

Mr.  Vine. 

Q.  Outside  of  Mr.  Laumeester  and  Mr.  Peter- 
son, your  two  sons,  one  daughter-in-law,  and  you 
say  maybe  your  other  daughter-in-law,  you  don't 
know,  and  your  wife,  were  any  other  relatives  work- 
ing for  Fairview1?  A.     No. 

Q.     Do  you  have  any  other  relatives? 

A.     Yes. 

Q.     Now,   is  Mr.  Nowell  on  the  payroll  at  the 

present  time1? 

A.     He  is  not  receiving  any  pay. 

Q.  Does  the  corporation  owe  him  money  for  his 
services  ? 

A.     I  would  say  that  he  had  money  coming. 

Q.    At  one  thousand  dollars  a  month? 

A.    Whatever  can  be  paid. 

Q.  It  isn't  a  matter  of  what  can  be  paid.  It  is 
what  is  owed,  Mr.  Cole.  What  does  the  corporation 
owe  him,  the  same  $1,000  a  month? 

A.  I  would  say  Mr.  Nowell  is  entitled  to  $1,000 
a  month.  [91] 

Q.    Back  for  the  month  of  December,  1952,  that 

he  wasn't  paid? 

A.     At  the  time  he  received  his  last  pay  check. 

Q.    And  down  to  the  present  time  ? 

A.    Down  to  the  present  time. 

Q.     And  on  into  the  future  at  $1,000  a  month? 
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A.     That  is  right. 

Q.  It  doesn't  show  on  the  books  and  records  as 
an  obligation  of  the  corporation,  does  it,  Mr.  Cole? 

A.     I  don 't  understand  what  you  mean. 

Q.  I  mean  that  the  books  and  records  of  the 
corporation  do  not  show  an  obligation  to  Mr.  Nowell 
of  $1,000  a  month  since  December  1,  1952? 

A.  I  don't  know  whether  it  is  set  up  as  an  ac- 
count payable  or  not. 

Q.  You  are  just  setting  up  all  of  the  books  new 
and  you  are  spending  money  to  have  it  done,  or 
did  you  tell  your  auditor  what  to  do  with  reference 
to  that  item? 

A.  That  question  hasn't  come  up  yet.  He  has 
been  busy  with  checking. 

Q.  You  have  just  today  handed  us  a  statement 
for  eight  months  of  operation. 

Which  eight  months  would  that  be?  You  have 
got  one  beside  you  in  the  envelope.  [92] 

A.    Yes,  it  is  up  to  the  thirtieth  of  August. 

Q.     Of  what  year?  A.     Of  this  year. 

Q.     Of  this  year?  A.     Yes. 

Q.  Does  that  statement  show  that  there  is  an 
obligation  to  Everett  Nowell  of  $1,000  a  month  up 
to  the  thirtieth  of  August  of  this  year? 

A.     I  don't  think  it  does. 

Q.     Take  a  look  at  it,  Mr.  Cole,  and  tell  me. 

A.  I  won't  have  to  look  at  it.  I  am  telling  you 
I  don't  think  it  does. 

Q.  It  doesn't?  If  you  know  it  doesn't,  why 
doesn't  it? 
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A.     I  can't  tell  you  that,  sir. 

Q.     It  is  an  obligation  of  the  corporation? 

A.     I  feel  it  is. 

Q.  Mr.  Cole,  you  signed  an  affidavit  in  connec- 
tion with  this  which  is  on  record  in  the  files  here. 
You  remember  that,  don't  you"?  A.     Yes. 

Q.  Let  me  read  you  from  a  copy  of  that  af- 
fidavit : 

"Everett  Nowell  received  a  salary  from  the  time 
said  project  opened  for  occupancy  up  until  Jan- 
uary 1,  1953.  At  that  time  [93]  drastic  economies 
were  necessary,  so  Everett  Nowell  took  himself  off 
the  payroll.  Up  to  that  time  he  spent  much  time  in 
the  management  of  the  project." 

Is  that  correct? 

A.     That  is  my  statement,  is  it? 

Q.     Is  it  correct?  A.     That  is  correct. 

Q.  Up  to  that  time  he  spent  much  time  in  the 
management  of  the  project.  What  has  he  been  doing 
since  that  time? 

A.  Isn't  he  participating  in  the  management  of 
the  project? 

Q.  Is  he  still  spending  much  time  in  the  manage- 
ment of  the  project? 

A.    Yes,  I  would  say  that  he  was. 

Q.  Why  did  you  say  that  up  until  the  time  he 
was  taken  off  the  payroll  he  spent  much  time  ?  Why 
did  you  use  that  language  then  ? 

A.    Well,  that  is  just  up  until  that  time,   but 
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he  still  is  spending  time  in  the  management  of  the 

project. 

Q.  Just  tell  us  what  Mr.  Nowell  does.  Let's  start 
backwards,  like  your  accountant.  [94] 

What  has  he  done  this  last  eight  months  in  the 
management  of  the  project?  Just  tell  us. 

A.  Our  biggest  job  in  the  last  eight  months  has 
been  trying  to  keep  this  project  from  going  bank- 
rupt due  to  the  loss  of  some  100  families  in  the 
month  of — just  a  little  previous  to  December. 

Q.     Ninety,  I  believe,  Mr.  Cole. 

A.     I  think  probably  ninety. 

Q.     It  sounds  better,  one  hundred. 

A.  It  would  come  up — that  moved  up  and  down 
a  sliding  scale  from  there,  and  we  were  not  filled 
up  again  until  along  about  April. 

Q.  Just  tell  me  now  what  Mr.  Nowell  is  doing 
in  management  or  working  for  the  project,  what 
time  he  spent,  number  of  hours,  and  when. 

A.    The  most  of  our  time  was  spent  on  lawsuits. 

Q.  Just  talk  about  Mr.  Nowell's  time.  Most  of 
his  time  was  spent  on  lawsuits? 

A.     Most  of  his  time,  too. 

Q.  What  does  he  do  in  connection  with  the 
lawsuits  ? 

A.  Consult  with  the  attorneys  continuously.  We 
have  spent  months  trying  to  get  a  settlement  on  this 
project.  [95] 

Q.  Mr.  Cole,  haven't  you  frequently  said  to 
parties  connected  with  the  project  that  Mr.  Nowell 
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did  not  do  anything  to  earn  the  money  he  was  paid  ? 

Did  you  ever  make  that  statement  ?  A.    No. 

Q.     You  didn't?  Is  it  true?  A.     No. 

Q.  Well,  what  else  does  he  do  besides  consult 
with  the  lawyers? 

A.  Well,  we  went  to  the  banks  in  Seattle  to  try 
to  raise  the  money  that  was  needed. 

Q.    When  did  you  go  to  the  banks  ? 

A.  We  went  to  the  banks  I  think  it  was  in 
January  of  this  year. 

Q.     How  many  days  did  you  spend  at  the  bank? 

A.  We  spent  about  a  month  in  Seattle  trying 
to  raise  the  money  from  different  sources. 

Q.     What  else  did  you  do? 

A.  Whatever  problems  may  arise  about  changes 
in  the  project. 

Q.  How  much  time?  I  am  only  talking  about 
the  last  eight  months  now.  How  much  time  during 
that  period  did  Mr.  Nowell  spend  in  Fairbanks? 

A.     I  couldn't  tell  you. 

Q.  Oh,  yes,  you  can.  At  times  you  have  been  [96] 
here.  Approximately  how  long  has  he  been  here? 

A.     He  has  been  here  off  and  on  continuously. 

Q.  And  how  long  would  he  be  here  at  a  time 
when  he  was  here? 

A.    Maybe  a  week  at  a  time. 

Q.  And  how  many  times  would  you  say  he  was 
here  over  the  past  eight  months? 

A.     I  couldn't  say  with  any  degree  of  accuracy. 
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Q.     Two  or  three  times'? 

A.     Oh,  many  times  a  month,  that  I  think. 

Q.  Mr.  Cole,  you  remember  your  deposition 
being  taken  by  Mr.  Sczudlo  here  a  few  days  ago? 

A.     Yes. 

Q.  You  answered  some  questions  there.  Do  you 
remember  saying  there  that  all  Mr.  Nowell  did  was 
consult  with  you  when  you  wanted  to  talk  to  him'? 
Do  you  remember  that*?  A.     That  is  right. 

Q.     Is  that  correct?  A.     That  is  correct. 

Q.    Did  he  ever  handle  any  of  the  rents? 

A.    Not  since  it  opened. 

Q.  Did  he  ever  do  anything  about  employing  any 
people?  [97]  A.    Yes. 

Q.     He  did?  Who?  A.     Mr.  Popescue. 

Q.  When  you  were  away  for  five  months  he  came 
up  here  and  stayed  two  days  hiring  Mr.  Popescue, 
who  was  already  working  for  the  project;  isn't  that 
right?  A.     That  is  right. 

Q.  Changed  his  status  from  maintenance  man 
to  supervisor  and  raised  his  pay  to  eight  hundred 
dollars  and  put  him  in  charge  of  supervision;  isn't 
that  right  ? 

A.     Well,  not  in  supervision  of  the  office. 

Q.  That  is  right,  everything  except  the  office. 
You  wouldn't  let  him  touch  the  office.  What  else  did 
Mr.  Nowell  do? 

A.     That  would  about  sum  it  up. 

Q.     He  didn't  keep  any  of  the  books? 

A.    No. 

Q.  He  didn't  know  anything  about  the  books, 
did  he? 
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A.     Do  you  mean,  is  he  a  bookkeeper? 

Q.  I  mean  does  he  know  anything  about  the 
books  of  Fairview  Development  Company? 

A.  He  knows,  well,  he  has  gone  in,  whenever  he 
has  been  here,  and  taken  a  look  at  the  books.  [98] 

Q.     Does  he  know  more  about  them  than  you  do? 

A.     I  imagine  so. 

Q.    He  has  an  apartment  ?  A.    Yes. 

Q.  And  you  so  testified  in  your  deposition,  that 
he  has  a  free  apartment,  didn't  you?  A.     Yes. 

Q.    He  spends  practically  no  time  in  it,  does  he? 

A.     Not  here  steadily. 

Q.  Mr.  Nowell  is  full  time  employed  by  the 
Alaska  Freight  Lines,  isn't  he? 

A.     I  couldn't  tell  you. 

Q.     Oh,  Mr.  Cole,  you  know  that? 

A.  I  know  he  works  for  the  Alaska  Freight 
Lines. 

Q.  You  know  he  worked  for  them  for  many 
years,  don't  you?  A.     Off  and  on. 

Q.    What  is  there  about  it  that  you  don't  know? 

A.  You  just  said  steady  employment.  I  know 
he  is  working  for  them  at  present.  I  don't  know  how 
steady  it  is. 

Q.  Hasn't  he  worked  for  them  all  the  time  he 
has  been  interested  in  Fairview?  [99] 

A.    I  wouldn't  say. 

Q.  Who  built  the  bar  in  Mr.  Nowell's  apart- 
ment? 

A.  I  didn't  know  there  was  a  bar  in  Mr.  Nowell's 
apartment. 
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Q.     Did  I  hear  you  right  ? 

A.  I  would  call  it  a  counter  in  place  of  a  table. 
He  simply  has  a  counter  there  that  he  uses  to  sit 
where  he  eats. 

Q.  Let  me  understand  you,  Mr.  Cole.  You  don't 
know  that  there  is  a  liquor  bar  in  the  apartment  of 
Everett  Nowell  and  all  you  know  is  there  is  a  coun- 
ter fixed  so  that  he  can  sit  and  eat  there? 

A.     Just  the  same  as  you  had  in  a  restaurant. 

Q.  Mr.  Cole,  there  has  been  plenty  of  discussion 
about  the  bar  and  the  running  of  water  in  a  sink  in 
connection  with  it  in  that  apartment  over  many 
months,  hasn't  there? 

A.     The  running  of  water  in  a  sink? 

Q.    Yes. 

A.  I  have  never  heard  any  discussion  about  run- 
ning water  in  a  sink. 

Q.  You  have  heard  discussion  about  the  bar  in 
Mr.  Nowell 's  apartment  on  many  occasions,  haven't 
you?  [100] 

(Pause.) 

Q.     Can  you  answer  that  question  ? 

A.  No,  I  haven't  heard  it  discussed  on  many  oc- 
casions. 

Q.  As  far  as  you  are  concerned,  there  isn't  any 
bar  in  that  apartment? 

A.  You  might  want  to  call  it  a  bar — any  more 
than  that  thing  you  put  your  books  on.  It  is  simply 
a  counter. 

Q.  Made  and  built  for  the  serving  of  liquor  and 
entertaining  guests;  is  that  right? 
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A.  I  suppose  if  somebody  sat  up  there  to  eat 
they  would  be  entertained  or  if  they  had  a  drink 
they  would  be  entertained.  Do  you  mean  he  sells 
liquor,  or  something? 

Q.  Was  that  apartment  furnished,  Mr.  Nowell's 
apartment  ?  A.     Yes. 

Q.     Who  paid  for  the  furniture? 

A.     Fairview  Manor. 

Q.  Incidentally,  who  paid  for  this  counter  to  eat 
at  in  Mr.  Nowell's  apartment? 

A.     Fairview  Manor. 

Q.     How  much?  [101] 

A.     I  couldn't  tell  you. 

Q.     Does  $450  sound  right? 

A.     I  think  the  record  will  show. 

Q.  You  remember  hearing  a  figure  about  like 
that? 

A.     I  have  heard  it  discussed.  I  never  did  check  it. 

Q.  You  don't  remember  whether  that  is  approxi- 
mately right? 

A.     I  think  I  have  heard  that  figure. 

Q.  What  kind  of  furniture  was  put  in  that 
apartment  ? 

A.     Well,  there  is  a  hide-a-bed  and  twin  beds. 

Q.    What  else? 

A.     Dresser,  a  few  chairs,  and  a  lamp. 

Q.    Who  selected  it? 

A.     I  guess  Mr.  Nowell. 

Q.    And  Fairview  Manor  paid  for  it? 

A.     Fairview  paid  for  it. 

Q.    How  much  did  it  cost? 
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A.    About  $2,500. 

Q.     Isn't  it  closer  to  about  $3,100? 

A.     No,  I  think  about  $2,500  would  cover  it. 

Q.  Can  you  determine  this  evening  what  the  cost 
of  that  is?  [102]  A.     Yes. 

Q.    And  also  the  furniture  in  your  own  place? 

A.  The  two  of  them  amount  to  about  five  thou- 
sand dollars. 

Q.  Well,  yours  amounts  to  about  $4,100,  does 
it  not? 

A.  No,  it  is  about  $2,500,  about  the  same  as  Mr. 
Nowell  's. 

Q.  Will  you  bring  the  file  down  with  reference 
to  that  item  and  have  it  here  in  the  morning  ? 

A.     Yes. 

Q.  We  want  the  specific  bills  as  to  type  of  furni- 
ture, and  so  on.  What  you  purchased,  Mr.  Cole,  was 
linens,  bedding,  dishes,  silverware  for  your  own 
apartment,  didn't  you?  A.     Yes. 

Q.    All  charged  to  Fairview? 

A.     That  is  right. 

Q.     Did  the  board  of  directors  approve  that? 

A.  Well,  when  we  discussed  the  management 
contract,  where  we  had  the  meeting  about  the  man- 
agement contract,  the  apartments  were  included, 
five  per  cent  and  one  thousand  dollar  guarantee  and 
an  apartment. 

Q.     That  is  the  meeting  where  and  when? 

A.  That  was  the  meeting  at  the  airport  with 
the  [103]  board  of  directors. 

Q.    Well,  we  will  talk  about  that  a  little  later. 
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The  other  apartments  in  the  Fairview  Manor  are 
unfurnished,  aren't  they?  A.    Yes. 

Q.  What  size  apartment  do  you  have,  Mr.  Cole? 
What  size  did  you  have  at  the  start? 

A.     Two-bedroom. 

Q.     And  what  does  that  rent  for?  A.     $165. 

Q.     Unfurnished?  A.     Unfurnished. 

Q.    And  at  the  present  time,  what  do  you  have? 

A.  We  have  an  additional  apartment  added  to 
that  with  an  opening  of  an  efficiency. 

Q.  When  did  you  take  over  the  additional  apart- 
ment, Mr.  Cole?  A.     In  December. 

Q.     Last  year? 

The  board  of  directors  know  about  it  and  ap- 
prove it  ?  A.     No. 

Q.  Did  Mr.  Mortensen  or  any  of  them  know 
about  it  and  approve  it?  [104] 

A.     No,  they  didn't  have  to  approve  it. 


Q 

A 
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You  had  to  cut  a  hole  in  the  wall  ? 

I  cut  a  hole  in  the  wall. 

Who  paid  for  that?  A.     Fairview. 

Who  did  that  work? 

The  maintenance  man  we  have. 

You  had  to  take  out  the  kitchen? 

Take  out  the  kitchen. 

Did  the  board  of  directors  approve  of  that? 

No. 

Did  Mr.  Nowell  know  about  that? 

Yes. 

Did  he  get  another  apartment,  too? 

No. 
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Q.     Can  he  have  one  if  he  wants  one? 

A.  He  hasn't  asked  for  one.  The  reason  fordoing 
that,  we  had  had  many  requests  for  more  than  two 
bedrooms  and  we  had  had  a  number  of  people  ask 
if  we  could  cut  through  the  wall  so  they  could  have 
larger  apartments,  and  when  we  lost  the  100  people 
we  had  some  people  from  town  come  out  and  inquire 
about  a  place,  and  we  cut  the  place  through  then  as 
a  show  place. 

Q.  Did  you  furnish  the  rest  of  the  new  apart- 
ment you  took  over?  [105] 

A.     No,  just  about  the  same  furniture  spread  out. 

Q.     Did  you  buy  any  more  furniture? 

A.  There  might  have  been  a  few  small  things 
purchased. 

Q.     Who  paid  for  those  ?  A.     Fairview. 

Q.     Do  you  have  a  car  of  your  own,  Mr.  Cole  ? 

A.    No. 

Q.  When  you  want  to  go  out  for  your  own  en- 
tertainment or  your  own  use,  you  use  a  Fairview 
car?  A.     I  ride  in  a  pick-up. 

Q.     A  Fairview  car,  or  pick-up?  A.     Yes. 

Q.  And  you]-  apartment  and  your  furniture  is 
all  paid  for  by  Fairview?  A.     Fairview. 

Q.    Does  Fairview  pay  for  the  food? 

A.    No. 

Q.  Now,  what  does  the  efficiency  apartment  that 
you  added  to  your  apartment  rent  for? 

A.    $125. 

Q.  The  apartment  together  with  that  you  now 
occupy  would  rent  for  $290  a  month,  wouldn't  it? 
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A.     Yes.  [106] 

The  Court :  I  think  this  would  be  a  good  time  for 
a  recess. 

Mr.  Diamond:     Thank  you. 

The  Court :     Ten-minute  recess. 

The  Clerk:    Court  is  recessed  for  ten  minutes. 
(Thereupon  a  ten-minute  recess  was  taken.) 

The  Clerk:     Court  is  reconvened. 

The  Court :    Are  you  ready  to  proceed  ? 

Mr.  Diamond:     Yes,  your  Honor. 

If  your  Honor  please,  with  reference  to  the  mat- 
ter of  these  books,  I  understand  Mr.  Vine  would 
like  to  get  away,  and  I  have  no  desire  to  detain  him 
for  this  evening,  but  we  have  an  accountant  that 
has  been  trying  to  take  a  look  at  the  books,  too,  and 
now  we  have  got  some  here  and  some  out  there.  I 
am  sure  that  the  witnesses  are  going  to  require  the 
books  here  in  the  courtroom.  I  would  like  to  suggest 
that  the  books  be  made  available  in  the  courtroom 
and  subject  to  both  sides  seeing  them  here  or  in  the 
jury  room,  perhaps,  so  that  they  would  be  accessible 
and  available  without  any  undue  delay  or  without 
keeping  Mr.  Vine  or  anyone  else  around  when  they 
wouldn't  want  to  be. 

I  think  that  is  a  feasible  suggestion  and  I  would 
like  to  suggest  that  the  books  be  brought  here  on 
that  basis  and  available.  [107] 

The  Court:     So  ordered. 

Mr.  Jaureguy:  No,  objection  from  our  stand- 
point, I  am  sure,  your  Honor. 

The  Court:     I  beg  your  pardon? 
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Mr.  Jaureguy:  I  say  there  is  no  objection  from 
our  standpoint.  We  brought  over  so  far  what  he 
wanted. 

The  Court :    Very  well. 

Mr.  Diamond:  May  I  inquire,  would  the  jury 
room  possibly  be  open  in  the  evening  where  the  ac- 
countant could  look  at  the  books  and  work  on  them 
or  not? 

The  Court:  Not  very  well.  However,  would  you 
have  him  there  at  night?  Would  you  want  him  to 
use  them? 

Mr.  Diamond:  Yes,  I  would.  Perhaps  early  in 
the  morning,  too,  8:00  o'clock  or  so. 

The  Court:  I  doubt  if  they  will  be  available  at 
that  time  in  the  morning,  but  it  is  a  little  difficult 
to  arrange. 

Mr.  Clerk,  do  you  have  any  suggestion? 

The  Clerk :  I  could  give  whoever  is  going  to  look 
at  them  my  key,  your  Honor,  to  the  gate  out  here, 
and  they  could  get  through  and  be  available  if  it 
is  all  right  with  both  parties  and  the  Court,  and  I 
would  not  take  any  further  responsibility  for  them. 
I  have  a  key  to  that  gate  I  could  give  to  [108]  some- 
body. 

Mr.  Diamond :  It  is  agreeable  to  us  if  it  is  agree- 
able with  counsel.  The  only  ones  I  would  permit  to 
have  access  to  the  books  is  Mr.  Martin.  I  believe  you 
are  a  certified  public  accountant? 

Mr.  Martin:     No,  not  certified. 

Mr.  Jaureguy:  I  wouldn't  want  to  restrict  you 
at  all,  but  I  know  you  wouldn't  let  anybody  in  that 
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wasn't  perfectly  reliable,  so  that  you  are  not  re- 
stricted to  him. 

Mr.  Diamond:     Fine. 

Mr.  Jaureguy:  And  that  you  will,  of  course,  co- 
operate with  us  to  the  extent,  for  instance,  if  you 
get  suspicious  that  maybe  there  is  a  little  risk  in  it, 
that  you  will  advise  us. 

Mr.  Diamond:     Fine,  I  will  do  so. 

Mr.  Jaureguy:  It  is  just  as  important  for  you 
as  it  is  for  us  that  those  books  are  available  and 
nobody  will  get  away  with  them. 

Mr.  Diamond:  That  is  fine.  Is  there  some  way 
this  key  can  be  made  available  to  both  sides'? 

The  Clerk:  I  have  the  one  key.  If  you  all  can 
get  together  and  meet,  you  can  have  this  key. 

Mr.  Jaureguy :  Now  you  have  asked  several  ques- 
tions. [109] 

Mr.  Diamond:  Do  you  have  any  objection  to  my 
taking  the  key  and  if  you  want  it  you  can  holler  ? 

Mr.  Jaureguy:     All  right. 

Mr.  Diamond:  When  can  we  have  the  books 
down  here?  They  are  not  all  down  here.  And  the 
records. 

Mr.  Jaureguy:  I  think  the  accountants  seem  to 
agree  it  would  be  better  for  us  to  have  the  books 
stay  out  there  and  then  they  can  get  in  the  office  and 
see  them. 

Mr.  Diamond:  It  is  agreeable  with  me,  if  the 
accountants  desire  that.  You  make  arrangements, 
Mr.  Martin,  then,  to  get  access  to  what  you  want. 

Mr.  Martin:     Fine. 
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Mr.  Diamond :  All  right,  we  will  do  it  that  way. 
I  am  sorry. 

Q.  (By  Mr.  Diamond)  :  Now,  Mr.  Cole,  you 
are  familiar  with  the  income  tax  return  made  for 
the  year  ending  December  31,  1952? 

A.     Yes,  there  was  one  made. 

Q.  And  you  signed  it,  I  believe,  and  sent  it  in, 
didn't  you? 

A.  I  don't  remember  whether  I  signed  or  Mr. 
Nowell  signed.  [110] 

Q.  You  know,  do  you  not,  that  it  showed  the 
salaries  paid  to  you  and  Mr.  Nowell  as  $23,000, 
$1,000  short  of  each  of  you  getting  $1,000  a  month, 
you  know  that,  don't  you?  A.     No. 

Q.  You  know  that  Mr.  Nowell  was  not  paid 
$1,000  for  the  month  of  December? 

A.     You  mean  for  1952? 

Q.     Yes,  that  is  right.  A.     That  is  right. 

Q.  And  you  know  there  were  salaries  then  of 
$23,000  for  the  two  of  you  and  not  $24,000? 

A.     Yes. 

Q.  The  $24,000  was  due.  Your  testimony  now 
is  that  the  corporation  owes  Mr.  Nowell  the  other 
one  thousand  dollars ;  is  that  right  ? 

A.    I  would  say  so. 

Q.  And  the  tax  return  would  be  wrong, 
wouldn't  it? 

A.  Unless  you  want  to  carry  it  over  into  next 
year.  If  it  wasn't  paid  they  couldn't  collect  any 
withholding  or  any  social  security  and  it  would  be 
treated  as  of  the  year  it  was  paid  in. 
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Q.  As  far  as  the  corporation  is  concerned,  it  is 
on  an  accrual  basis,  so  that  it  would  be  a  [111] 
proper  expense  and  should  be  in  the  income  tax 
return  of  the  corporation  as  an  expense? 

A.  That  must  have  been  Mr.  Lofquist's  judg- 
ment on  it,  that  he  saw  free  to  treat  it  that  way. 

Q.  Mr.  Cole,  didn't  you  write  a  letter  down  to 
Mr.  Lofquist  and  tell  him  that  as  of  December  1, 
Mr.  Nowell  was  off  the  payroll  ? 

A.     I  told  him  he  wasn't  being  paid. 

Q.     Isn't  that  the  reason  it  was  left  off? 

A.     I  don't  know. 

Q.  As  a  matter  of  fact,  Mr.  Cole,  you  and  Mr. 
Nowell  were  having  quite  a  feud  over  the  matter  of 
Mr.  Nowell  being  taken  off  the  payroll,  weren't  you? 

A.     No,  we  didn't  have  any  feud. 

Q.     Did  you  have  any  words  over  it? 

A.  Mr.  Nowell  wondered  why  he  didn't  get  his 
pay. 

Q.  And  there  was  some  difficulty  between  the 
two  of  you,  wasn't  there,  over  it? 

A.    No,  there  just  was  no  money. 

Q.  Isn't  it  true  that  in  order  not  to  lose  his 
support  in  connection  with  this  lawsuit  and  other 
lawsuits  you  agree  to  pay  him  now  for  the  back 
wages  at  one  thousand  dollars  a  month?  [112] 

A.  There  is  no  different  attitude  on  my  part 
than  there  ever  was.  Mr.  Nowell  agreed  in  the  man- 
agement the  same  as  I  did  whether  I  did  all  the 
work  and  we  shared  it  or  both  worked  together  in  it. 

Q.     Did  you  do  all  the  work? 
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A.     No,  but  I  say  whether  I  did  do  all  the  work. 

Q.     Did  Mr.  Nowell  do  an  equal  amount  of  work? 

A.     No,  he  wasn't  here  all  the  time. 

Q.     Did  he  do  less  wrork  than  you  did? 

A.     I  think  we  have  gone  into  that. 

Q.     Just  answer  that.  A.     Yes. 

Q.     He  did  less  work  than  you  did? 

A.     Yes. 

Q.     Was  he  overpaid  or  were  you  underpaid  ? 

A.  There  was  never  any  argument  about  that. 
It  was  based  on  the  original  agreement  of  one  thou- 
sand dollars  apiece. 

Q.  Did  the  corporation  receive  the  value  of  one 
thousand  dollars  worth  of  work  from  Mr.  Nowell? 

A.     From  Mr.  Nowell  and  Cole  together. 

Q.  No,  Mr.  Nowell  received  $1,000  a  month,  and 
as  manager  of  the  corporation,  I  am  asking  if  the 
corporation  received  value  for  its  money?  [113] 

A.  I  would  say  that  we  held  the  contract  jointly 
and  that  jointly  it  rendered  that  much  service. 

Q.     You  won't  answer  my  question? 

A.    Whether  I  did  the  most  of  the  work  or  not? 

Q.  Can  you  answer  the  question  I  asked  you  as 
to  whether  Mr.  Nowell  rendered  $1,000  worth  of 
service  to  the  corporation? 

A.    In  consideration  of  the  agreement  he  did. 

Q.  When  you  took  him  off  the  salary,  why  didn't 
you  cut  yourself  off  to  reduce  it  ?  You  were  short  of 
money. 

A.  There  was  a  serious  question  of  whether  I 
would  or  not  for  a  while. 
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Q.  That  was  what  Mr.  Nowell  wanted  you  to  do, 
was  it  not? 

A.  Yes — no — I  say,  "Yes."  He  never  said  any- 
thing about  me  being  off  the  salary.  I  was  here  and 
working  and  there  was  never  any  discussion  along 
that  line. 

Q.  As  long  as  Mr.  Nowell  receives  the  same  com- 
pensation as  you  do  then  he  is  on  your  side  in  this 
difficulty  that  has  been  going  on  with  Mortensen, 
isn't  he? 

A.  I  think  Mr.  Nowell  looks  at  it  from  a  wrong 
and  a  right  point  of  view.  It  isn't  a  matter  [114] 
of  buying  Mr.  Nowell 's  support,  as  you  intimate. 
Mr.  Nowell  has  his  own  mind  and  makes  up  his  own 
mind  and  has  his  own  judgment  about  this  thing, 
and  if  he  thinks  it  is  fair  and  just,  I  feel  positive 
he  will  stand  on  the  side  he  picks  and  it  won't  be 
a  matter  of  me  paying  him  or  me  not  paying  him, 
as  you  intimate. 

Q.  Now,  the  records  which  you  have  for  the 
eight  months  do  not  show  an  obligation  by  the  cor- 
poration to  Nowell  for  $1,000  a  month ;  that  is  right, 
isn't  it? 

A.  I  haven't  had  an  opportunity  to  go  over  it 
closely. 

Q.  You  told  me  you  didn't  have  to  look  at  it, 
you  knew.  A.    Yes. 

Q.    Why  was  it  left  out? 

A.     I  don't  know. 

Q.  You  are  going  to  have  to  redo  it  all  now, 
aren't  you,  to  put  it  back  in?  A.     No. 
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Q.     What  are  you  going  to  do*? 

A.     I  don't  know  how  it  will  be  handled. 

Q.  So  that  we  understand  each  other,  it  will 
reduce  the  profit  or  else  will  increase  the  loss  to 
Fairview  when  you  put  it  back  in  where  it  belongs  f 

A.     Yes,  it  will  be  an  expense.  [115] 

Q.  In  1952,  besides  the  $23,000  paid  to  you  and 
Mr.  Nowell  for  management,  and  really  it  should 
have  been  $24,000,  you  paid  Mr.  Popescue  $2,700  for 
management,  too,  didn't  you? 

A.  Yes.  I  don't  know  what  it  adds  up  to,  but  the 
number  of  months  he  worked  there. 

Q.  And  you  also  paid  Mr.  Robert  Sheldon 
$543.92  for  management?  A.     For  what? 

Q.     For  management. 

A.  Well,  if  you  would  call  it  that.  He  was  doing 
all  types  of  work. 

Q.  It  was  charged  to  the  management  account 
in  1952  and  somebody  just  recently  now  requested 
that  it  be  taken  out  by  Mr.  Vine  and  charged  some 
place  else?  A.     That  would  be  right. 

Q.     Did  you  tell  them  to  do  that? 

A.     It  wasn't  management. 

Q.     Did  you  tell  Mr.  Vine  to  do  that? 

A.  No,  I  think  in  the  distribution  of  that  that 
was  made  up,  Mrs.  Scott  was  working  on  an 
analysis  that  would  show  more  distribution.  The 
books  as  originally  set  up  did  not  distribute  the 
labor.  For  instance,  it  shows  for  the  twenty-three — 
twenty-five  months  of  operation  that  the  janitorial 
services  were  $103,000.  If  you  hired  a  carpenter  out 
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there  or  [116]  a  fireman,  when  he  was  paid  he 
would  be  placed  over  in  the  janitor  column,  which 
is  not  the  true  situation. 

Mr.  Diamond:  May  I  have  this  marked  as  an 
exhibit  1 

The  Clerk:  Plaintiff's  Identification  No.  1  and 
Plaintiff's  Identification  No.  2.  1951  is  Plaintiff's 
Identification  No.  1  and  1952  is  Plaintiff's  Identi- 
fication No.  2. 

(The  1951  income  tax  return  was  marked 
Plaintiff's  Identification  No.  1.  The  1952  income 
tax  return  was  marked  Plaintiff's  Identifica- 
tion No.  2.) 

Q.  (By  Mr.  Diamond) :  Now,  Mr.  Cole,  you 
mentioned  Mrs.  Scott.  She  was  the  bookkeeper 
working  on  the  books  at  Fairview  Manor? 

A.    Yes. 

Q.     And  she  was  working  under  you  ? 

A.     No,  she  worked  under  Mr.  Lofquist. 

Q.    Who  did  she  take  orders  from? 

A.  Mr.  Lofquist.  She  kept  the  books  absolutely 
as  he  set  them  up  and  made  no  changes  in  entries 
unless  he  told  her  so.  According  to  your  letter  that 
you  wrote  to  Lofquist  the  whole  situation  about  the 
money  was  set  up  by  you.  You  said  that  Lofquist 
would  have  to  be  the  [117]  man  that  would  have 
charge.  He  would  check  the  cashier,  place  her  under 
bond  and  institute  the  books,  and,  therefore,  she  was 
the  one  that  was  placed  under  bond,  and  when  you 
asked  me  for  a  bond,  I  never  handled  any  money  at 
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Fairview.  Nobody  but  Mrs.  Scott  ever  handled  any 
money  there  or  nobody  but  Mrs.  Scott  ever  handled 
the  books  with  the  exception  that  Mrs.  Cole  was 
there  during  her  vacation.  There  were  never  any 
changes  made,  at  my  instructions,  as  to  how  the 
hooks  should  be  kept  until  here  in  the  last  thirty 
days. 

Q.  So  the  entries  as  made  by  Mrs.  Scott  were 
made  as  she  thought  they  ought  to  be  made  ? 

A.     As  Mr.  Lofquist  pointed  out. 

Q.  Now,  Mr.  Cole,  handing  you  what  has  been 
marked  Plaintiff's  Exhibit  A  for  identification,  I 
ask  you  if  you  can  tell  me  what  that  is  %  I  might  also 
tell  you  that  it  is  an  income  tax  return  copy  that 
I  obtained  from  your  lawyer  Saturday.  Can  you  an- 
swer the  question"? 

A.    What  was  your  question? 

Q.  I  asked  you  if  you  can  identify  Plaintiff's 
Exhibit  1  for  identification,  and  tell  us  what  it  is. 

A.  I  thought  you  answered  the  question.  You 
said  it  is  an  income  tax  return.  That  is  what  it  [118] 
says  on  the  head  of  it,  and  I  will  agree  with  you, 
that  is  what  it  looks  like. 

Q.  Will  you  agree  it  is  the  income  tax  return  for 
the  year  1951  for  Fairview  Development  Corpora- 
tion? A.     That  is  right. 

Q.  Will  you  agree  that  it  was  prepared  by  the 
accountants  and  sent  in  by  the  accountants  and  you 
for  the  company? 

A.  This  is  a  copy  that  Mr.  Lofquist  sent  from 
Seattle  for  our  office  record. 
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Mr.  Diamond :    I  will  offer  Exhibit  1  in  evidence. 

Mr.  Jaureguy:  We  have  no  objection,  although 
we  may  at  some  time  wish  to  substitute  a  photo- 
static copy. 

Mr.  Diamond:  I  have  no  objection  to  that,  if  you 
wish  to  do  so. 

The  Court :    Very  well.  It  may  be  admitted. 

The  Clerk:     Plaintiff's  Exhibit  A. 

(The  income  tax  return  for  1951,  previously 
marked  Plaintiff's  Identification  No.  1,  was  re- 
ceived in  evidence  as  Plaintiff's  Exhibit  A.) 

Q.  (By  Mr.  Diamond)  :  Handing  you  Plain- 
tiff's Exhibit  2  for  Identification,  I  will  ask  you 
if  you  can  tell  us  what  that  is?  [119] 

A.  United  States  corporate  income  tax,  1952, 
Fairview  Development,  Incorporated. 

Q.     Do  you  recognize  it1?  A.    Yes. 

Q.  As  something  you  had  in  your  possession  and 
from  your  records'? 

A.     I  think  I  gave  it  to  Mr.  Sczudlo. 

Mr.  Diamond:  I  will  offer  it  as  Exhibit  2  in 
evidence. 

Mr.  Jaureguy:     No  objection. 

The  Court:     It  may  be  admitted. 

The  Clerk:     Plaintiff's  Exhibit  B. 

(The  income  tax  return  for  1952,  previously 
marked  Plaintiff's  Identification  No.  2,  was  re- 
ceived in  evidence  as  Plaintiff's  Exhibit  B.) 

Q.     (By    Mr.    Diamond) :      Mr.    Cole,    the    two 
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apartments  which  you  now  occupy,  you  occupy  those 

free  of  rent,  don't  you?  A.     Yes. 

Q.     And  you  don't  pay  anything  for  the  use  of 
the  furniture  which  belongs  to  the  corporation? 

A.     No. 

Q.     Does  the  corporation  have  an  inventory  in  its 
records  of  the  furniture  in  your  apartment1?  [120] 

A.     Yes. 

Q.     Who  has  that? 

A.     It  is  in  the  files  at  Fairview  Manor. 

Q.     Can  you  bring  that  down  with  you  tomor- 
row? A.     Do  you  want  the 

Q.     And  also  the  inventory  of  Mr.  Nowell's? 

A.     Yes. 

Q.     Who  pays  the  utilities  for  your  apartment? 

A.     Fairview  Manor. 

Q.     And  the  utilities  include  what? 

A.     Electricity. 

Q.     Heat,  light,  water,  and  telephone? 

A.     Telephone. 

The  Court :    How  was  that  ?  Only  telephone  ? 

The  Witness:     Pardon? 

The  Court :     Does  it  only  include  the  telephone  ? 

The  Witness:    It  includes  the  telephone  and  the 
electricity. 

The  Court :     And  the  heat  ? 

The  Witness:     The  heat  is  furnished  to  every- 
body. 

The  Court:    And  the  water! 

The  Witness :    And  the  water  is  furnished  with  it. 

The  Court:     Very  well.  [121] 
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Q.  (By  Mr.  Diamond) :  You  don't  personally 
pay  for  any  utilities  ?  A.     No. 

Q.  The  other  apartments  which  are  rented  out, 
do  the  tenants  pay  for  their  electricity? 

A.     Yes. 

Q.  And  they  also  pay  for  their  telephone,  if  they 
have  it?  A.     For  telephone. 

Q.     They  get  water  free? 

A.    Water,  heat,  stove  and  refrigerator. 

Q.  The  use  of  a  stove  and  refrigerator,  but  they 
pay  for  the  electricity? 

A.     They  pay  for  the  electricity. 

Mr.  Diamond :  Mr.  Clerk,  will  you  mark  this  as 
an  exhibit,  please? 

The  Clerk:    Plaintiff's  Identification  No.  3. 

(Photostatic  copy  of  letter  from  Mr.  Cole  to 
Mr.  Lofquist  was  marked  Plaintiff's  Identifi- 
cation No.  3.) 

Q.  (By  Mr.  Diamond)  :  Mr.  Cole,  handing  you 
Plaintiff's  Exhibit  3  for  identification,  I  will  ask 
you  if  you  can  identify  your  signature  on  this 
photostatic  copy  of  a  letter?  A.     Yes.  [122] 

Q.  And  that  is  a  photostatic  copy  of  a  letter  that 
you  wrote  to  whom?  A.     Lofquist. 

Q.     The  accountant. 

I  will  offer  Plaintiff's  Exhibit  3  for  identifica- 
tion in  evidence. 

Mr  Jaureguy:    There  will  be  no  objection. 

The  Court :    It  may  be  admitted. 

The  Clerk :    Plaintiff's  Exhibit  C. 
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(The  photostatic  copy  of  letter  from  Mr. 
Cole  to  Mr.  Lof  quist,  previously  marked  Plain- 
tiff's Identification  No.  3,  was  received  in 
evidence  as  Plaintiff's  Exhibit  C.) 

Q.  (By  Mr.  Diamond)  :  Mr.  Cole,  I  believe  you 
stated — I  am  not  sure — that  the  Fairview  Manor 
was  100  per  cent  occupied  at  the  present  time? 

A.     No,  not  at  present.  There  is  some  moving  out. 

Q.     Normal  turn-over?  A.     Yes. 

Q.  It  is  for  the  most  part  rumiing  about  100  per 
cent  full,  isn't  it? 

A.  It  has  been  pretty  well  filled  up  since  about 
May.  [123] 

Q.  That  is  when  you  had  the  trouble  over  the 
ninety  that  went  out? 

A.     Well,  from  December  up  to  May. 

Q.  Do  you  feel,  Mr.  Cole,  that  there  is  still  an 
excessive  demand  for  apartments,  living  quarters, 
in  the  City  of  Fairbanks?  A.     Yes. 

Q.  Now,  you  are  presently  engaged  in  construct- 
ing a  new  housing  project? 

A.     I  have  an  interest  in  it. 

Q.  What  kind  of  interest  and  where  is  it 
located  ? 

A.     It  is  right  across  from  Fairview  Manor. 

Q.     Right  across  the  street?  A.    Yes. 

Q.     Directly.  And  how  large  a  project  is  it? 

A.     Two  hundred  units. 

Q.     Compared  to  Fairview  having  how  many? 

A.     272. 

Q.     And  what  kind  of  units  are  they  going  to  be  ? 
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A.  One  bedroom,  two  bedrooms,  and  three  bed- 
rooms. 

Q.     Is  that  what  you  have  in  Fairview? 

A.  No,  you  just  have  efficiencies,  one  bedrooms, 
two  bedrooms,  and  there  is  a  big  demand  for  larger 
units  for  large  families.  [124] 

Q.  You  say  you  are  associated  or  connected  with 
that  project.  Who  else  is  connected  with  it? 

A.     Mr.  Eushlight. 

Q.     You  went  in  it  as  a  joint  venture? 

A.    Yes. 

Q.     Is  the  construction  under  way? 

A.     Yes. 

Q.  What  is  your  official  position  with  the 
project? 

A.     I  am  just  the  president  of  the  corporation . 

Q.     That  owns  it?  A.     That  owns  it. 

Q.    You  are  managing  it? 

A.     That  hasn't  been  settled. 

Q.  As  president  of  the  corporation,  you  antici- 
pate you  will  manage  it? 

A.     I  don't  know.  I  haven't  decided. 

Q.  Do  you  feel,  Mr.  Cole,  that  you  could  manage 
two  projects,  one  on  one  side  of  the  road  owned  by 
different  people? 

A.  Yes.  With  all  the  shortcomings  that  we  have 
found  at  Fairview  Manor  we  can  remedy  in  Moore- 
land  Court  and  it  will  be  much  easier  to  manage 
from  an  operational  standpoint.  [125] 

Q.  You  can  easily  move  the  tenants  from  Fair- 
view  Manor  to  Mooreland? 
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A.     It  will  be  much  cheaper. 

Q.  And  I  say,  you  can  move  the  tenants  from 
Fairview  over  to  Mooreland  Court? 

A.     A  tenant  usually  makes  his  own  choice. 

Q.  Dependent  on  the  rental  charged  by  manage- 
ment ? 

A.  And  what  you  have  to  offer  and,  I  think, 
Fairview  Manor  today  is  looked  upon  as  as  good 
a  place  as  there  is  in  Fairbanks  or  probably  better, 
and  the  water  at  Fairview  Manor  is  better  than 
any  other  place. 

Q.  Mr.  Cole,  you  know  that  there  is  a  lawsuit 
brought  by  Mr.  Rushlight  or  his  company  against 
Fairview  Development  Corporation? 

A.  I  don't  think  you  state  it  correctly.  The  law- 
suit is  against  the  contractor  and  not  against  Fair- 
view.  We  had  no  contract  with  Mr.  Rushlight,  Fair- 
view  Manor. 

Q.  Mr.  Cole,  don't  you  know  that  the  lawsuit  is 
a  lien  foreclosure  against  Fairview  Corporation  as 
defendant  ? 

A.  That  is  correct,  and  I  might  say  that  you, 
as  representing  the  contractor,  permitted  that  lien 
to  be  placed  on  there  and  kept  on  there,  while  yon 
took  all  the  money  left  in  Fairview  Manor's  treas- 
ury and  put  it  up  for  security  for  the  contractor. 
The  contractor,  [126]  in  order  to  secure  the  title 
for  the  Kansas  City  Title  and  Trust,  and  that  has 
been  very  much  to  the  detriment  of  Fairview  Manor, 
because  we  ran  out  of  money  here  this  winter.  We 
could  not  borrow  a  nickel  from  any  bank  and  it 
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was  because  of  the  lien  that  was  on  Fairview  Manor, 
although  we  had  given  every  dollar  that  we  agreed 
to  for  the  construction  of  that  place. 

Mr.  Diamond:  That  is  a  long  answer  and  is  not 
responsive  to  anything,  and  I  think  if  we  would 
try  to  straighten  it  out  it  would  take  the  rest  of  the 
evening,  so  I  better  move  it  be  stricken  as  not  re- 
sponsive. 

The  Court :     It  may  be  stricken. 

Q.  (By  Mr.  Diamond) :  You  say  you  do  knoAv 
that  there  was  a  lawsuit  brought  by  Rushlight 
against  the  rest  of  the  Fairview  Development  Com- 
pany? 

A.     I  know  there  is  a  lawsuit  against  Mr.  Nelse 
Mortensen  and  Mr.  Rushlight  has  a  lien  on  Fair 
view  Manor. 

Q.  You  don't  know  he  is  suing  to  foreclose  that 
lien  and  take  over  the  property? 

A.  That  may  be  so,  if  the  contractor  can't  pay 
the  bill. 

Q.  As  manager  of  the  apartment  house  and  sec- 
retary-treasurer of  the  corporation,  what  have  you 
done  [127]  to  look  after  the  defense  of  that  lawsuit, 
Mr.  Cole? 

A.  Mr.  Nowell  and  I  have  tried  at  various  and 
sundry  times  to  get  a  settlement.  We  tried  to  get 
the  money,  the  $311,000,  when  it  came  to  Fairview 
Manor  to  be  left  in  their  hands  and  we  attempted 
to  call  the  parties  together  and  have  a  board  ap- 
pointed who  would  decide  what  was  a  fair  price  for 
settlement. 
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Q.  Have  you  done  anything  about  hiring  or  em- 
ploying any  lawyers  to  defend  the  corporation  in 
connection  with  that  lawsuit  ?  A.    No. 

Q.  You  have  been  closely  associated  with  Mr. 
Rushlight  all  during  the  time  the  litigation  has  been 
pending  between  Rushlight  and  Fairview  Develop- 
ment, haven't  you?  A.     We  are  good  friends. 

Q.  As  a  matter  of  fact,  you  have  been  furnishing 
him  all  the  information  with  reference  to  the  opera- 
tion by  Fairview,  haven't  you? 

A.  Oh,  nothing  that  is  a  secret,  nothing  that 
would  help  him  in  any  way  or  make  any  difference 
in  the  suit  he  might  have. 

Q.  Mr.  Cole,  now,  out  at  Fairview  project  there 
is  a  little  building  that  was  used  by  you  as  a  [128] 
maintenance  shack  that  was  built  originally  by 
Nelse  Mortensen- Alaska,  the  construction  company, 
isn't  there?  A.     Yes. 

Q.  And  I  believe  that  you  or  Fairview  Develop- 
ment put  some  additional  siding  on  it  and  used  it 
as  a  maintenance  house  for  the  project? 

A.  I  think  the  contractor  left  it  there  as  some- 
thing they  used. 

Q.  Didn't  Fairview  Development  use  it  as  a 
maintenance  house? 

A.     When  that  was  all  we  had.  It  was  too  small. 

Q.    Where  is  that  building  now? 

A.  It  has  been  rented  to  Mooreland  Court  con- 
tractors. 

Q.  Did  the  board  of  directors  approve  that 
rental  ?  A.     No. 
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Q.  That  is  renting  the  Fairview  property  to 
yourself,  isn't  it?  A.     No. 

Q.    Who  did  you  rent  it  to? 

A.     Mooreland  contractors. 

Q.    That  is  you  and  Mr.  Rushlight  1 

A.     No.  I  am  not  a  contractor.  [129] 

Q.     It  is  Mr.  Rushlight,  then? 

A.     It  is  Rushlight  and  Associates. 

Q.     What  rental  has  been  arrived  at  ? 

A.     Seventy-five  dollars  a  month. 

Q.  Did  the  Board  of  Directors  approve  that 
transaction  ?  A.     No. 

Q.  Does  that  appear  on  the  books  and  records  of 
the  corporation?  A.     It  will. 

Q.     Does  it  now? 

A.     It  has  just  been  rented. 

Q.     When?  A.     Oh,  about  two  weeks  ago. 

Q.  Now  that  we  have  this  lawsuit,  it  will  appear 
on  the  books? 

Mr.  Jaureguy:  Your  Honor,  I  move  that  ques- 
tion be  stricken  as  improper. 

Mr.  Diamond:  I  have  no  objection.  It  may  be 
stricken. 

Mr.  Jaureguy:    I  don't  believe  it  is  pertinent. 

The  Court :    Yes,  it  may  be  stricken. 

Q.  (By  Mr.  Diamond)  :  Who  does  that  building 
belong  to? 

A.  I  think  the  contractors  have  a  bill.  [130] 
They  are  charging  us  $4,200  for  it.  I  suppose  it 
belongs  to  Fairview  Manor,  whether  they  like  the 
price  or  not. 
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Q.  Do  you  know  whether  Fairview  owns  it  or 
not? 

A.  We  have  it.  We  have  possession  of  it  and  we 
have  heen  charged  $4,200  for  it. 

Q.  What  other  property  have  you  rented  to  Mr. 
Rushlight  or  Mr.  Rushlight  and  yourself,  whoever 
is  engaged  in  that  project?  A.    None. 

Q.     That  is  the  only  item? 

A.     Outside  of  apartments,  that  is  more  rent. 

Q.  How  many  apartments  have  you  rented  to 
him? 

A.  Oh,  they  have  three  or  four  apartments  that 
they  have  had  rented  over  a  period  of  two  years. 

Q.  Moor  eland  Construction  hasn't  been  in  ex- 
istence for  two  years. 

A.  They  simply  transfer  them.  We  rented  first 
to  Rushlight  Macri  and  then  L.  P.  McKinney  and 
then  Mooreland  Contractors. 

Q.  Now,  Mr.  Cole,  in  December,  1951,  right  after 
Christmas,  you  went  south  for  a  period  of  five 
months,  I  believe  you  testified  December  26th  or 
right  after  Christmas,  1951,  you  went  south  for  a 
period  of  approximately  five  months?  [131] 

A.     I  would  have  to  check  that  to  be  sure. 

Q.  Well,  check  what,  because  it  is  an  approxi- 
mation ? 

A.  I  have  been  south  so  many  times  on  this 
thing  I  would  have  to  just  refresh  my  memory  to 
tell. 

Q.  Mr.  Cole,  in  your  deposition  you  were  asked 
these  questions  and  you  said  you  would  check  your 


Fairview  Development,  Inc.,  et  al.  527 

(Testimony  of  Cash  Cole.) 

date  book  and  you  would  know  and  you  would  have 

that  information. 

A.     Yes   (witness  opening  envelope). 

Q.     That  is  the  file  that  only  has  the  accountant's 
report  in  it,  remember  ? 

A.     That  was  December  of  1952  % 

Q.     No.  A.     1953? 

Q.     No,  1951. 

A.     1951.  I  went  south  in  February. 

Q.     In  February  ?  A.     February. 

Q.  Mr.  Cole,  what  are  you  endeavoring  to  read 
from?  A.     From  minutes  from  a  day  book. 

Q.  Your  day  book,  or  something  you  made  from 
your  day  book? 

A.     Made  from  the  day  book.  [132] 

Q.     Where  is  the  day  book  ? 

A.     The  day  book  is  at  my  house. 

Q.  Would  you  bring  that  down  here  tomorrow, 
that  day  book,  please? 

A.  There  is  a  lot  of  other  things  besides  this 
record. 

Q.     I  would  like  to  see  it. 

A.  A  lot  of  other  business  that  has  nothing  to  do 
with  the  case. 

Q.  You  can  point  out  the  pages  I  will  be  in- 
terested in,  if  you  will  have  your  day  book,  please. 

Mr.  Jaureguy:  If  counsel  will  agreed  that  he 
will  look  at  the  pages  that  the  witness  designates 
then  I  think  there  would  be  no  objection  to  bringing 
it,  but  very  often  that  is  just  a  lead. 

Mr.  Diamond:    Well,  I  will  agree  that  Mr.  Cole 
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can  retain  possession  of  the  day  book  and  point  out 

to  me  the  pages  that  he  is  referring  to. 

Mr.  Jaureguy:  Well,  you  gave  me  more  than  I 
asked  for,  so  that  is  all  right. 

Mr.  Diamond:     Yes,  sir. 

Q.  (By  Mr.  Diamond)  :  Besides  the  memoran- 
dum you  made  from  your  day  book,  what  else  do 
you  have  in  your  file,  Mr.  Cole?  I  asked  you  once 
before  and  I  got  an  equivocal  [133]  answer.  What 
else  do  you  have  there  ?  A.     The  reports. 

Q.     And  what  else  besides  the  reports'? 

A.     That  is  all. 

Q.  You  have  a  list  of  the  dates  that  you  were 
down  south'?  A.     Yes. 

Q.  All  right.  Now,  don't  you  find  that  you  were 
down  south  in  December  of  1951  until  about  May 
27— it  might  have  been  May  20,  1952 1 

A.     I  was  down  and  back. 

Q.     Tell  us  when,  then. 

A.  January  (witness  refers  to  papers) — Janu- 
ary sixth  in  Seattle. 

Q.     You  went  down? 

A.  On  disposition  of  the  ten  per  cent  money  that 
was  retained  in  the  bank  that  you  wanted  to  get  re- 
leased  

Q.  You  are  wasting  a  lot  of  time,  Mr.  Cole;  if 
you  will  just  answer  the  question  and  then  you  can 
explain.  A.    Yes. 

Q.  On  January  6th  you  went  down.  Is  that  the 
first  time  after  Christmas  of  1951  that  you  went 
south  ?  A.    Yes. 
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Q.    And  how  long  did  you  stay  down  there  ?  [134] 

A.    After  January  I  stayed  down  until  May  24th. 

Q.  May  24,  1952.  That  is  about  4%  or  5 
months A.     Yes. 

Q.    that   you  were   down  south.   Who  paid 

your  trip  down?  A.     Fairview  Manor. 

Q.    And  who  paid  your  trip  back? 

A.     Fairview  Manor. 

Q.  Where  did  you  stay  when  you  were  in  Se- 
attle? A.     At  the  Claremont. 

Q.     Did  your  wife  go  with  you?  A.     Yes. 

Q.     She  stayed  there,  too  ?  A.     Yes. 

Q.  Who  paid  your  expenses  at  Claremont  Manor 
while  you  were  there?  A.     The  Claremont? 

Q.     At  the  Claremont  Hotel. 

A.     Fairview  Manor. 

Q.     Did  that  include  your  wife's  expenses,  too? 

A.  We  charged  so  much  for  a  room  and  eight 
dollars  a  day  for  subsistence.  [135] 

Q.  You  charged  eight  dollars  to  Fairview  for 
your  subsistence?  A.    Yes. 

Q.     Did  that  go  on  for  five  months? 

A.     For  the  time  I  was  away. 

Q.    All  that  time?  A.     All  that  time. 

Q.  You  told  me  earlier  that  you  were  only  down 
in  Seattle  on  business  in  connection  with  the  law- 
suits; is  that  right?  A.     That  is  right. 

Q.  You  spent  that  five  months  in  Seattle  in  con- 
nection with  litigation? 

A.    And  discussion  with  you  itoopK 

Q.  All  that  five  months  in  discussion  and  liti- 
gation? A.     Discussion  and  waiting. 
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Q.  As  a  matter  of  fact,  in  January,  1952,  there 
wasn't  any  litigation,  was  there?  There  weren't  any 
lawsuits  then?  A.     No,  it  was  settlement. 

Q.     There  were  discussions,  yes 

A.     Yes. 

Q.     but  not  for  five  months,  Mr.  Cole,  were 

there?  [136] 

A.  Yes,  it  went  on.  We  met  during  that  time  off 
and  on  every  month. 

Q.  Mr.  Cole,  do  you  think  you  saw  me  during 
that  time  more  than  half  a  dozen  times  for  an  hour 
at  the  most  on  each  occasion? 

A.     I  may  not  have  seen  you  but  our  lawyers  did. 

Q.     Who  were  your  lawyers  at  that  time? 

A.     Morrissey  and  Hedrick. 

Q.  And  during  all  that  time  you  were  drawing 
$1,000?  A.     That  is  right. 

Q.  And  during  the  first  month  of  that  time  your 
wife  drew  $200  a  month  while  she  was  down  there, 
didn't  she? 

A.     I  think  the  first  month  of  1952. 

Q.  Now,  during  that  period  of  time  didn't  you 
go  down  to  California?  A.     Yes. 

Q.  How  would  you  confer  with  me  in  Seattle  if 
you  were  in  California? 

A.  There  was  a  period  there  of  about  three 
weeks  when  Mr.  Morrissey  and  Mr.  Henderson  were 
out  of  town. 

Q.  You  didn't  come  back  to  Alaska;  you  went 
to  California?  [137] 

A.     I  went  to  California. 
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Q.     Who  paid  your  fare  down  to  California  ? 

A.    I  did. 

Q.     Fairview  didn't  pay  that?  A.     No. 

Q.  But  who  paid  the  fare  or  the  bill  at  Pine 
Crest,  where  you  stayed"? 

A.     The  subsistence,  Fairview. 

Q.     Paid  for  your  hotel  and  your  meals? 

A.     Paid  for  the  subsistence. 

Q.     How  long  were  you  in  California? 

A.     Oh,  about  four  weeks. 

Q.     Eight  dollars  a  day  and  your  hotel  bill? 

A.     Yes. 

Q.  And  $1,000  a  month  from  the  Fairview 
Manor  ?  A.     Yes. 

Q.  Your  apartment  up  here  was  kept  for  you 
and  was  kept  vacant  all  the  time  you  were  gone? 

A.    Yes. 

Q.  Did  you  do  any  conferring  with  the  lawyers 
and  with  me  during  that  time  you  were  in  Cali- 
fornia ? 

A.  No;  there  was  a  kind  of  stalemate  for  that 
period. 

Q.    Mr.  Cole,  weren't  you  sick?  [138] 

A.     I  wasn't  feeling  very  well. 

Q.     Didn't  you  go  down  there  for  your  health? 

A.  Well,  it  was  a  matter  of  whether  I  stayed  in 
Seattle  or  went  to  California  and  the  climate  was 
warmer  down  there  and  I  just  went  to  California. 

Q.  Weren't  you  under  treatment  by  doctors 
down  there  ? 

A.     I  went  through  a  clinic  while  I  was  there. 
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Q.     Did  you  have  some  kind  of  an  operation? 

A.    A  slight  one. 

Q.  I  guess  I  have  to  dig  everything  out,  don't 
I,  Mr.  Cole?  You  went  down  there  actually  for  an 
operation  and  because  of  your  health  and  because 
you  weren't  well  and  not  on  company  business; 
isn't  that  right? 

A.     No ;  it  was  just  a  question  of  where  I  waited. 

Q.  You  were  so  ill  when  you  went  down  there 
you  weren't  even  sure  you  were  going  to  come  back ; 
isn't  that  right? 

A.  I  was  pretty  well  worn  out  from  operating 
this  place  from  6:00  in  the  morning  until  12:00 
o'clock  at  night. 

Q.  And  you  had  to  go  down  there  for  an  [139] 
operation  ? 

A.     I  just  went  down  and  had  a  check-up. 

Q.    And  an  operation?  A.     A  slight  one. 

Q.     Who  paid  for  the  operation  ?  A.     I  did. 

Q.     Not  Fairview?  A.     Not  Fairview. 

Q.  When  you  left  here,  Mr.  Cole,  you  had  Mr. 
Sheldon  as  assistant  manager  and  you  had  Mr. 
Popescue.  Mr.  Sheldon  at  five  or  six  hundred  dol- 
lars a  month  as  assistant  manager  or  supervisor  or 
whatever  you  might  want  to  .call  him.  You  had  your 
cousin,  Mr.  Peterson,  as  an  assistant  manager  or 
supervisor  or  whatever  you  want  to  call  him,  doing 
the  work  that  subsequently  you  say  your  sons  took 
over,  and  you  also  had  Mr.  Popescue,  all  of  them 
receiving  somewhere  between  five  and  six  hundred 
a  month  plus  an  apartment ;  is  that  right  ? 
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A.  You  don't  state  their  positions  correctly,  is 
all.  Those  people  were  working. 

Q.  And  which  one  of  them  did  you  leave  in 
charge  when  you  left?  A.     Mr.  Peterson. 

Q.  Mr.  Peterson,  your  relative.  Did  he  stay  in 
charge?  [140]  A.     No. 

Q.    What  happened? 

A.  He  went  back  to  work  on  the  river  boats,  I 
think,  in  March. 

Q.  But  in  January  and  February  and  until  he 
left  in  March  he  was  there?  A.    Yes. 

Q.  But  you  still  had  some  difficulty  that  arose 
and  it  was  necessary  to  have  a  manager  or  someone, 
a  supervisor  in  charge  of  the  project,  was  it  not? 

A.     Mr.  Peterson  was. 

Q.     During  all  that  time? 

A.     Yes,  up  until  he  left. 

Q.     In  March? 

A.     Yes,  I  think  it  was  March  he  left. 

Q.  That  is  when  he  left,  but  you  do  know,  do 
you  not,  Mr.  Cole,  that  Mr.  Popescue  was  appointed 
as  a  supervisor  in  charge  of  everything  except  the 
office  by  Mr.  Everett  Nowell  with  your  permission 
and  request;  don't  you  know  that? 

A.  No;  I  didn't  request  him  to  appoint  Mr. 
Popescue. 

Q.    You  know  he  did  that? 

A.     He  did  that.  [141] 

Q.  You  know  you  wrote  a  letter  to  him  and  you 
know  he  wrote  a  letter  doing  it  and  telling  Mr. 
Lofquist  about  it?  A.     Yes. 
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Q.  And  you  know  he  increased  his  salary  from 
five  or  six  to  eight  hundred  dollars  a  month  ? 

A.     Yes. 

Q.  Because  he  was  in  charge  of  everything  ex- 
cept the  office;  isn't  that  right?  A.     Yes. 

Q.     And  because  you  were  away;  isn't  that  right? 

A.     He  wasn't  doing  anything  I  did. 

Q.    Who  was  doing  the  work  that  you  did  ? 

A.     He  was  doing  all  the  mechanical  work. 

Q.  Who  was  doing  the  work  you  would  have 
done  if  you  had  been  there? 

A.     It  was  handled  in  the  office. 

Q.     By  whom?  A.     Mrs.  Scott. 

Q.     Did  you  raise  her  salary? 

A.  I  raised  her  salary  to  $400  a  month  and  an 
apartment. 

Q.     Because  you  were  away? 

A.  No;  just  because  the  hall  women  were  getting 
almost  as  much  as  she  was  and  the  firemen  were 
getting  [142]  $500  and  an  apartment. 

Q.  After  five  months  you  came  back  to  Fair- 
banks? A.     A  little  less  than  five  months. 

Q.     Did  you  stop  in  Seattle  on  the  way  back? 

A.     Yes. 

Q.     For  how  long?  A.     Oh,  for  days. 

Q.     Can  you  tell  me  ? 

A.  I  was  in  Seattle  March  16th.  That  is  when  we 
met  at  the  bank  with  McAdams. 

Q.  How  long  did  you  stay  there  then?  Until 
May?  A.     I  stayed  there  until  May. 

Q.     In  Seattle.  During  this  five-month  period  that 
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you  were  away  did  Mr.  Nowell  come  up  here  and 

manage  the  apartment? 

A.  I  couldn't  tell  you,  as  a  matter  of  fact,  what 
time  he  was  here. 

Q.     You  do  know,  though,  don't  you? 

A.  I  tell  you  I  don't  know.  He  was  up  here  and 
I  know  he  changed  Mr.  Popescue  and  I  was  in 
California  and  I  don't  know  where  he  was. 

Q.  Let  me  refresh  your  recollection  a  little  hit. 
You  know  he  came  up  here  for  two  or  three  days 
when  he  put  Mr.  Popescue  in  charge,  don't  you? 

A.     I  don't  know  how  long  he  was  there.  [143] 

Q.  You  know  he  didn't  come  up  here  and  stay 
for  two  or  three  months  or  five  months  while  you 
were  gone?  A.     No. 

Q.     You  know  that?  A.     I  know  that. 

The  Court:  I  think  this  would  be  a  good  time 
to  quit  for  the  evening. 

Mr.  Diamond:     All  right. 

The  Court:  Adjourn  until  tomorrow  morning  at 
10:00  o'clock. 

The  Clerk:  Court  is  adjourned  until  tomorrow 
morning  at  10:00  o'clock. 

The  Clerk:  Court  is  adjourned  until  tomorrow 
morning  at  10:00. 

(Thereupon,  at  5 :05  p.m.,  October  5,  1953,  an 
adjournment  was  taken  to  10:00  a.m.,  October 
6,  1953.) 
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October   6,   1953 

Be  It  Remembered,  that  the  trial  of  this  cause 
was  resumed  at  10:00  a.m.,  October  6,  1953,  plain- 
tiffs and  defendants  represented  by  counsel,  the 
Honorable  Harry  E.  Pratt,  District  Judge,  pre- 
siding. [144] 

The  Clerk :    Court  is  now  in  session. 

Mr.  Jaureguy:  If  your  Honor  please,  I  regret 
to  advise  the  Court  that  Mr.  Cash  Cole,  who  was  on 
the  witness  stand  when  we  adjourned  had  a  heart 
attack  last  night  and  will  not  be  able  to  appear  for 
further  examination.  For  the  same  reason  Mrs. 
Ruth  Cole  will  not  be  able  to  respond  to  a  subpoena. 

The  Court:  Do  counsel  have  any  plan  or  any- 
thing to  remark  about  at  present? 

Mr.  Diamond:  I  don't  know  what  counsel  has 
in  mind. 

Can  you  tell  us,  is  there  any  chance  of  Mr.  Cole 
coming  back  while  the  trial  is  on,  some  time  during 
the  trial? 

Mr.  Jaureguy :  As  far  as  I  can  advise,  and  I  can 
only  give  a  layman's  opinion  and  I  don't  doubt  but 
what  there  are  many  laymen  in  the  courtroom  that 
know  more  about  it  than  I  do,  he  had  a  severe  heart 
attack.  I  am  advised  this  is  not  the  first  heart  at- 
tack he  has  had.  As  a  layman  I  would  say  the  pos- 
sibilities are  he  will  not  be  able  to  appear  in  Court 
or  elsewhere  or  be  able  to  give  testimony  either  in 
Court  or  otherwise  for  quite  some  considerable 
time,  if  at  all. 

The  Court:  There  must  be  other  witnesses  that 
we  can  proceed  with.  [145] 
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Mr.  Diamond:  We  have,  your  Honor,  but  I  am 
concerned  with  this  proposition  that  if  Mr.  Cole 
is  not  going  to  be  here  for  the  finishing  of  the  ex- 
amination, is  counsel  willing  to  go  ahead  and  try 
the  case  and  complete  it  even  though  Mr.  Cole  does 
not  show  as  a  witness  for  the  defendant,  or  will 
counsel  ask  for  a  continuance  because  of  his  illness  ? 

The  question  is  that  I  hesitate  about  going  ahead 
with  our  case  and  not  be  able  to  finish  our  case  and 
then  having  counsel  ask  for  a  continuance  or  some 
delay  at  the  end  for  Mr.  Cole  and  we  will  not  have 
accomplished  anything.  We  will  have  an  indefinite 
delay  or  an  indefinite  continuance. 

The  Court:  I  can  state  right  here  that  I  don't 
favor  granting  a  continuance  on  just  an  oral  state- 
ment of  counsel.  I  think  they  should  have  the  affi- 
davit of  a  doctor,  a  practicing  physician,  to  that 
effect,  rather  than  to  just  take  your  statement  for  it. 

Mr.  Jaureguy :  Yes,  I  understand.  I  am  not  ask- 
ing for  a  continuance.  As  I  understand  Mr.  Dia- 
mond's problem,  though,  is  that  perhaps  when  he 
gets  through  with  his  case  we  will  ask  for  a  con- 
tinuance. 

The  Court :     Yes. 

Mr.  Jaureguy:  With  respect  to  that,  we  have 
had  no  opportunity  to  consider  anything  of  that 
kind  either  [146]  pro  or  con.  I  don't  want  to  give 
any  assurance  of  that,  I  wish  I  could,  but  at  this 
moment  I  do  not  feel  I  am  in  position  to  give  any 
assurances.  I  personally  have  not  had  an  opportu- 
nity to  talk  to  Mr.  Cole.  I  have  serious  doubts  if 
within  48  hours  I  will  speak  to  him  on  any  subject 
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whatsoever.  So  any  decision  along  that  line  would 
have  to  be  made,  if  at  all,  by  my  associate  and  my- 
self, so  that  I  am  not  in  position  to  assure  counsel 
that  I  will  or  will  not  as  matters  progress  ask  for 
a  continuance,  but  I  can  assure  your  Honor  if  I 
do  it  will  be  by  a  certificate  or  affidavit  of  a  doctor. 

The  Court:  You  have  not  talked  to  the  doctor 
yourself ? 

Mr.  Jaureguy:  No,  I  have  not  talked  to  the 
doctor.  The  doctor  had  left  when  I  arrived  at  Mr. 
Cole's  apartment.  I  have  in  the  courtroom  a  man 
who  was — no  I  am  mistaken  on  that.  I  don't  know 
whether  he  talked  to  the  doctor  or  not.  No,  I  don't 
think  there  is  anybody  in  the  courtroom  that  talked 
to  the  doctor. 

The  Court:  I  think  there  should  be  an  affidavit 
of  the  doctor. 

Mr.  Jaureguy:  As  I  say,  I  am  not  asking  for  a 
continuance. 

The  Court:  ¥ou  are  ready  to  go  ahead,  [147] 
then? 

Mr.  Jaureguy:  I  will  do  just  as  counsel  desires 
in  that  respect. 

The  Court:  Now,  if  you  like,  I  can  adjourn  the 
case  until  2:00  o'clock  this  afternoon.  In  the  mean- 
time you  can  decide  what  you  want  to  do. 

Mr.  Diamond:  If  the  Court  please,  I  feel  that 
if  we  go  ahead  counsel  should  advise  us  that  we  can 
go  ahead  and  complete  the  case  whether  or  not  Mr. 
Cole  becomes  available  for  this  trial.  If  not,  then  I 
think  counsel  ought  to  ask  for  a  continuance  now 
because  I  don't  think  we  should  be  put  in  a  position 
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— I  am  unable  to  complete  my  examination  for  our 
case  but  if  I  know  that  we  can  complete  it  anyway 
I  will  forego  that  by  reason  of  the  expense  that  we 
have  incurred,  the  people  that  are  here,  and  we 
will  go  ahead  without  it  if  we  can  be  sure  we  can 
wind  this  case  up. 

Mr.  Jaureguy:  I  can  understand  your  concern 
about  your  problem  but  I  will  repeat  that  I  will  not 
now  under  the  present  stress  of  circumstances  com- 
mit the  defendants  as  to  whether  or  not  they  will 
ask  for  a  continuance.  I  am  not  saying  that  I  can't 
make  an  assurance  at  2:00  o'clock.  I  am  saying 
under  the  stress  of  circumstances  now  and  absolute 
inability  to  speak  to  Mr.  Cole  or  talk  to  others  that 
are  close  to  him  that  could  express  an  opinion,  I 
cannot  and  will  not  commit  myself  at  this  [148] 
moment  nor  will  my  associate,  I  am  sure. 

Mr.  Diamond:  I  wonder  if  counsel  thinks  that 
perhaps  by  2:00  o'clock  we  could  have  something 
definite. 

Mr.  Jaureguy:  I  think  if  we  could  have  an 
adjournment  until  2:00  o'clock  we  could  have  a 
conference  and  discuss  things  and  maybe  we  could 
work  out  a  program. 

Mr.  Diamond:  Could  we  perhaps  adjourn  for  a 
shorter  period  of  time,  say,  11:00  o'clock,  or  at  least 
have  permission  to  contact  the  Court  and  the 
lawyers  with  reference  to  this  matter  this  morning? 

The  Court:  I  will  continue  the  case  until  2:00 
o'clock  and  if  in  the  meantime  you  arrive  at  a  con- 
clusion and  want  to  start  sooner  than  two,  I  will  be 
available  anyway  at  that  time  on  short  notice. 
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Mr.  Diamond:     Thank  you,  your  Honor. 

Mr.  Jaureguy :  And  I  suppose  your  Honor  would 
be  available  if  we  had  some  other  type  of  program 
we  wanted  to  consult  your  Honor  on? 

The  Court :    Yes,  I  will  be  right  here  ready. 

Mr.  Jaureguy:     Very  well,  thank  you. 

The  Court :    Court  is  adjourned  until  2 :00  o'clock. 

The  Clerk:     Court  is  recessed  until  2:00  o'clock. 

(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  of  the  same  day.)  [149] 

(Thereupon,  at  2:00  p.m.,  the  court  recon- 
vened, pursuant  to  the  recess.) 

The  Clerk:     Court  is  reconvened. 

Mr.  Sczudlo:     May  it  please  the  Court 

The  Court:     Mr.  Sczudlo. 

Mr.  Sczudlo:  In  connection  with  this  case,  that 
is,  the  trial  before  the  Court,  both  parties  would 
ask  for  a  recess  for  another  half  hour,  until  2:30. 
They  are  still  talking  the  possibilities  of  going 
ahead  with  the  trial  or  continuing  it  indefinitely. 

I  would  like  the  indulgence  of  the  Court  for  an- 
other half  hour. 

The  Court :     Do  you  think  that  is  sufficient  % 

Mr.  Sczudlo:  If  they  don't  determine  it  in  the 
next  half  hour  they  will  either  come  in  and  ask  the 
court  to  continue  it  until  tomorrow  or  the  day  after, 
when  perhaps  Mr.  Cash  Cole  can  be  contacted. 

There  is  also  some  discussion  going  on  concern- 
ing settlement,  but  nothing  definite,  so  if  the  Court 
would  indulge  them  another  half  hour  it  would  be 
appreciated. 
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The  Court :     Very  well,  we  will  set  it  up  for  half 
an  hour. 
The  Clerk:     Court  is  recessed  until  two-thirty. 
Mr.  Sczudlo :     Thank  you,  sir. 

(Thereupon   a    half-hour   recess    was    [150] 
taken.) 

(Court  reconvened  at  2:30  p.m.,  pursuant  to 
the  recess.) 

The  Clerk:     Court  is  reconvened. 

The  Court :     Mr.  Sczudlo. 

Mr.  Sczudlo :  May  it  please  the  Court,  the  parties 
are  still  continuing  their  negotiations  and  have  not 
come  to  a  conclusion,  and  with  the  permission  of  the 
Court  have  agreed  to  a  continuance  until  Thursday 
morning  at  ten  o'clock,  at  which  time  they  hope  to 
have  a  definite  report  to  the  Court  whether  or  not 
they  can  go  ahead  with  the  trial  or  whether  they 
will  have  settled  this  particular  case. 

The  Court:     Ten  o'clock  Thursday. 

Mr.  Sczudlo :     Thursday  morning. 

The  Court:     All  right. 

Mr.  Sczudlo:  We  have  two  witnesses  that  the 
Court  instructed  to  come  back  today,  Mr.  and  Mrs. 
Scott.  We  would  like  to  have  the  Court  instruct 
them  to  come  back  at  ten  o  'clock  Thursday  morning. 

The  Court:  Very  well,  the  witnesses  are  in- 
structed to  come  back  at  ten  o'clock  on  Thursday 
morning. 

Mr.  Sczudlo :     Thank  you  very  much. 

The  Court:     All  right. 

The  Clerk:     Court  is  adjourned. 
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(Thereupon,  at  2:35,  the  trial  of  this  cause 
was  adjourned  until  10:00  a.m.,  Thursday, 
October  8,  1953.)  [151] 

October  8,  1953 

Be  it  Remembered,  that  the  trial  of  Cause  No. 
7298  was  resumed  at  2:00  p.m.,  plaintiffs  and  de- 
fendants represented  by  counsel,  the  Honorable 
Harry  E.  Pratt,  District  Judge,  presiding: 

The  Clerk:     Court  is  reconvened. 

The  Court:  This  was  the  time  set  for  trial  of 
Cause  No.  7298,  Fairbanks  Development,  Incorpo- 
rated, against  Cash  Cole. 

Are  the  parties  ready? 

Mr.  Diamond :     The  plaintiff  is  ready. 

Mr.  Jaureguy:  I  will  say  for  the  record,  your 
Honor,  we  have  reached  an  oral  agreement,  two  or 
three  or  more  agreements,  that  have  not  yet  been 
reduced  to  writing  and  as  I  understand  it  from 
Counsel  under  those  circumstances  he  wishes  to  pro- 
ceed with  the  trial. 

The  Court:    Very  well,  proceed. 

Mr.  Diamond :     Do  we  have  Ruth  Cole  % 

Mr.  Jaureguy :  No.  If  you  wish  her,  we  will  have 
her  come. 

Mr.  Diamond:  And  she  has  some  documents  to 
bring  with  her. 

Mr.  Jaureguy:  Will  you  tell  her,  Counsel  says 
she  has  some  documents  she  should  bring  % 

The  Court  will  understand  that  Mrs.  Cole,  [152] 
on  account  of  her  husband's  condition  and  also  be- 
cause  she   didn't   realize  we  were   going   to   trial, 
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didn't  appear,  although  she  was  under  subpoena, 
and  so  she  will  be  sent  for. 

The  Court:     Very  well. 

Mr.  Diamond:  If  the  Court  please,  at  this  time 
I  would  like  to  move  for  the  appointment  of  a  tem- 
porary receiver  in  this  matter  and  for  a  continuance 
of  this  case,  joint  motions,  until  such  time  as  Mr. 
Cash  Cole,  one  of  the  defendants,  can  be  present  and 
complete  his  testimony  on  behalf  of  the  plaintiff. 

We  have  an  affidavit  which  has  been  filed  here 
by  the  defendant  stating  that  Mr.  Cole  is  ill  and 
unable  to  resume  the  witness  stand  to  complete  the 
testimony  on  behalf  of  the  plaintiff  in  this  case. 

The  affidavit  indicates  that  we  don't  know  when 
he  will  be  able  to  be  available  and  we  feel  that  we 
should  under  those  circumstances  be  entitled,  under 
the  record  of  this  case,  to  the  appointment  of  a 
temporary  receiver  to  take  over  the  management 
and  operation  of  this  property  until  we  can  go  ahead 
with  the  regular  procedure  in  the  trial  of  this 
action  with  all  the  testimony. 

The  evidence  shows  and  the  affidavit  by  the  doc- 
tor that  Mr.  Cole  is  unable  to  be  around  and  he  can't 
manage  [153]  the  property.  He  can't  testify  here 
and  he  can't  take  care  of  the  property  either.  We 
need  somebody  to  take  charge  of  that  property.  We 
need  the  testimony  of  Mr.  Cole  as  our  case  and  we 
are  entitled  to  have  his  testimony  here.  Undoubtedly 
the  defendants  are  going  to  require  his  testimony. 

I  have  made  an  offer  that  I  would  proceed  with 
the  testimony  in  this  case  to  bring  the  trial  to  a  con- 
clusion and  forego  the  testimony  which  I  do  require 
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from  Mr.  Cole,  if  lie  can't  be  here,  with  the  under- 
standing that  upon  the  completion  of  all  of  the 
testimony  in  this  case,  if  Mr.  Cole  can't  be  here  the 
case  will  be  submitted  and  completed. 

I  am  unwilling,  however,  to  go  ahead  with  the 
trial  and  after  the  conclusion  of  all  of  our  testi- 
mony and  all  of  the  case  have  counsel  make  a  motion 
for  a  continuance  and  state  that  he  has  had  no  op- 
portunity to  examine  or  cross-examine  in  connection 
with  the  testimony  of  Mr.  Cole  or  to  state  that  Mr. 
Cole  is  a  defendant,  can't  be  here  through  illness, 
no  fault  of  his  own,  and  therefore  should  have  a 
continuance. 

It  places  an  undue  burden  upon  us;  if  counsel 
is  going  to  insist  on  the  testimony  of  Cash  Cole,  then 
we  are  going  to  insist  upon  the  testimony  of  Cash 
Cole,  and  we  ask  that  we  be  given  the  right  or  have 
the  Court  [154]  appoint  some  disinterested  party  to 
look  after  and  manage  this  property  during  the  in- 
capacity of  Mr.  Cole  and  during  the  pendency  of 
this  trial  so  that  it  can  be  properly  looked  after. 

Your  Honor  knows  that  there  are  many  affidavits 
in  connection  with  the  appointment  of  a  temporary 
receiver  in  this  case  in  the  file. 

Your  Honor  has  heard  the  testimony  so  far  in 
connection  with  this  application.  Your  Honor  knows 
that  the  party  that  has  been  acting  as  the  manager, 
Mr.  Cole,  is  ill,  is  in  bed,  is  unable  to  even  answer 
questions  in  the  courtroom.  If  he  is  unable  to  do 
that,  he  is  unable  to  manage  the  property. 

Your  Honor  is  familiar  with  the  testimony  in 
this  case  that  Mr.  Cash  Cole  has  been  taking  prop- 
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erty  from  the  corporation  which  rightfully  belongs 
to  the  corporation  and  has  wrongfully  appropiated 
that  property  for  his  own  good  and  use.  To  permit 
that  situation  to  continue  would  be  wrong  to  the 
corporation  and  to  the  stockholders  of  the  corpora- 
tion. I  think  therefore  that  we  should  have  a  tem- 
porary receiver  appointed  in  this  case  and  the  case 
continued  until  Mr.  Cole  can  appear  and  testify. 

Mr.  Jaureguy:  In  the  first  place  I  regret  that  I 
am  constrained  to  remark  that  it  is  entirely  with 
great  regret  that  I  note  that  counsel  first  sends  for 
Mrs.  Cole  and  then  after  her  son  has  left  the  door 
he  moves  for  a  continuance,  instead  of  waiting  for 
disposition  [155]  on  the  motion  for  continuance. 

We  do  not  join  with  counsel  in  any  of  his  motions. 
We,  however,  do  not  object  to  the  granting  of  his 
motion  for  a  continuance.  He  is  now  attempting  to 
put  me  in  the  difficult  position  that  he  attempted  to 
put  me  in  Tuesday  morning. 

I  will  not  commit  myself  that  if  they  introduce  a 
lot  of  testimony  here  about  statements  made  out  of 
court  by  Cash  Cole  or  of  any  improper  conduct  on 
the  part  of  Cash  Cole,  I  do  not  commit  myself  that 
I  will  not  ask  for  a  continuance  until  he  will  have  an 
opportunity  to  give  his  side  of  that  story. 

On  the  other  hand,  I  do  not  commit  myself  that 
if  they  do  not  introduce  that  kind  of  evidence  that 
I  will  not  ask  for  a  continuance.  In  other  words, 
whether  or  not  I  will  feel  obliged  to  ask  for  a  con- 
tinuance depends  entirely  upon  the  situation  as  it 
exists  at  the  time  the  plaintiffs  rest,  so  I  will  not 
commit  myself  on  that  whatever. 
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I  object  to  the  appointment  of  a  receiver.  We 
have  a  lawsuit  going  on  here.  We  have  settlement 
negotiations,  which  I  stated  to  your  Honor,  and 
which  has  not  been  denied,  on  which  the  parties  here 
in  this  case  and  other  cases  have  orally  agreed  on 
everything,  and  we  are  in  the  process  of  reducing 
those  agreements  to  writing.  So  under  those  circum- 
stances I  think  it  is  [156]  entirely  out  of  place. 

I  would  venture  to  say  that  unless  your  Honor 
has  the  identity  of  persons  in  mind  that  you  might 
possibly  appoint  as  a  receiver,  that  unless  the  oppos- 
ing parties  have  decided  that  they  don't  want  this 
settlement  to  go  through  before  your  Honor  picks 
the  receiver  we  would  have  the  case  settled  anyway. 

The  Court:  I  am  with  you  on  this  receivership 
business.  I  will  appoint  a  receiver. 

How  much  money  is  that  receiver  apt  to  handle? 
What  bond  should  he  have? 

Mr.  Diamond :  I  believe  there  is  as  much  as  $40,- 
000  a  month  coming  into  the  apartment  houses.  I 
would  think,  though,  that  a  bond  for  $25,000  should 
be  required. 

The  Court:  Do  you  have  any  suggestions  as  to 
who  the  receiver  should  be  ? 

Mr.  Diamond:  I  am  not  familiar  up  here.  I 
would  ask  Mr.  Sczudlo.  Anybody  he  might  know  or 
might  suggest  would  be  entirely  satisfactory. 

The  Court:  Before  you  say  anything  further,  I 
would  say  that  I  notice  Robert  Sheldon  has  been 
manager  up  there  during  the  absence  of  Mr.  Cole  at 
times  and  if  he  is  here  and  would  take  the  position,  I 
would  feel  confident  that  he  would  be  reliable.  [157] 
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Mr.  Diamond:  He  would  be  satisfactory  to  us, 
your  Honor.  We  have  no  objection. 

The  Court:  Well,  now  we  will  take  a  few 
minutes'  recess  and  I  will  see  if  I  can  get  in  touch 
with  him.  We  will  take  a  ten-minute  recess. 

The  Clerk :     Court  is  recessed  for  ten  minutes. 
(Thereupon  a  ten-minute  recess  was  taken.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  I  have  gotten  in  touch  with  Mr. 
Sheldon  and  he  will  accept  and  the  bonding  company 
will  be  ready  to  sign  a  bond  within  a  few  minutes. 
Will  you  prepare  the  bond? 

Mr.  Diamond:  Yes,  we  will  take  care  of  the 
preparation  of  the  necessary  bond  and  the  order. 

The  Court :  What  would  that  cost  of  bond  come 
out  of? 

Mr.  Diamond:  Fairview  Development  will  take 
care  of  it. 

The  Court:  It  comes  out  of  the  Fairview  De- 
velopment Company? 

Mr.  Diamond :     Yes,  that  is  correct. 

The  Court:     In  the  first  place? 

Mr.  Diamond:  Yes,  that  will  be  a  proper  ex- 
penditure. [158]  I  assume  your  Honor  is  granting 
the  motion  to  continue  the  case  until  Mr.  Cole  can 
be  available? 

The  Court:  Your  other  motion  was  that  you 
wanted  to  go  ahead  now,  wasn't  it? 

Mr.  Diamond:  I  put  it  both  ways.  If  the  Court 
granted  the  motion  to  appoint  a  receiver,  then  the 
matter  could  be  delayed  until  Mr.  Cole  could  return 
and  testify,  and  I  think  that  would  probably  be  the 
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proper  procedure,  unless  counsel  is  agreeable  to  con- 
cluding the  case  entirely  without  the  testimony  of 
Mr.  Cole,  but  I  think  Mr.  Cole's  testimony,  as  I 
stated,  is  proper  for  our  case.  It  is  also  proper  for 
theirs,  and  I  think  the  case  should  be  continued 
until  Mr.  Cole  can  appear  and  testify. 

Mr.  Jaureguy:  While  I  think  it  is  unnecessary 
under  the  Federal  practice,  your  Honor  understands 
that  I  save  an  exception  to  the  order  of  the  Court 
appointing  a  receiver. 

The  Court :     Very  well. 

If  that  is  what  you  want,  then,  is  to  continue  the 
case,  vacate  this  setting 

Mr.  Diamond:  Might  I  make  one  further  re- 
quest, if  your  Honor  please?  I  have  one  witness 
that  will  not  take  very  long  and  may  be  lost  at  a 
later  date  when  the  trial  does  come  up.  The  witness 
is  here,  and  I  would  like  [159]  to  take  that  testi- 
mony so  that  it  will  be  preserved  for  the  trial  when 
it  is  continued. 

Mr.  Jaureguy:  I  would  have  no  objection,  but 
I  wish  counsel  would  definitely  state  whether  he 
wants  Ruth  Cole  here  today. 

Mr.  Diamond:  No,  as  long  as  the  case  is  being 
continued,  Ruth  Cole  will  not  have  to  be  here. 

Mr.  Jaureguy:     I  think  she  is  on  her  way. 

Mr.  Diamond:  You  could  call  and  cancel  that. 
Then  I  will  call  Mrs.  Scott,  if  you  will  come  for- 
ward, please,  and  be  sworn. 
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MRS.  ARNOLDINE  SCOTT 

a  witness  called  by  the  plaintiffs,  was  duly  sworn 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Diamond: 

Q.    Mrs.  Scott,  will  you  state  your  name,  please? 

A.     Arnoldine  Scott. 

Q.    Where  do  you  live,  Mrs.  Scott? 

A.  At  present  we  are  living  at  1023  First  Ave- 
nue. 

Q.    And  you  are  married? 

A.     That  is  right.  [160] 

Q.    Your  husband  is  here  in  the  courtroom? 

A.    Yes,  he  is. 

Q.  Mrs.  Scott,  you  were  connected  with  the  Fair- 
view  Manor — Fairview  Development  Company — in 
some  manner,  were  you?  A.    Yes. 

Q.    What  was  your  position? 

A.     Cashier  and  bookkeeper. 

Q.  And  for  how  long  did  you  occupy  that  posi- 
tion? A.     From  August,  1951. 

Q.    Until  when? 

A.    Until  September  15, 1953. 

Q.  You  just  recently  severed  your  connection 
with  that  company?  A.     That  is  right. 

Q.  Just  what  were  your  duties  as  bookkeeper 
in  connection  with  the  company? 

A.  Keeping  all  books  of  Fairview  Manor  and 
collecting  rents. 

Q.    What  has  been  your  past  experience  as  a 
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bookkeeper?  Have  you  had  any  experience   as   a 

bookkeeper  ? 

A.  Yes,  I  worked  for  six  years  for  [161]  In- 
vestors' Syndicate  in  Minneapolis,  as  assistant  to 
the  controller. 

Q.  Were  you  familiar  with  all  of  the  books  of 
account  and  the  records  of  Fairview  Development 
Company  ?  A.    Yes. 

Q.  Mr.  Lofquist  of  Seattle  was  the  certified 
public  accountant?  A.     Yes. 

Q.  But  you  did  all  of  the  detail  work  for  the 
corporation'?  A.     That  is  correct. 

Q.     Under  his  general  supervision? 

A.    Yes. 

Q.  Now,  Mrs.  Scott,  do  you  know  of  some  parts 
being  purchased  for  a  White  truck  belonging  to 
Tom  Cole?  A.     Yes. 

Q.     They  were  paid  for  by  whom? 

A.  They  were  paid  for  by  Fairview  Develop- 
ment, Incorporated. 

Q.     Fairview  funds. 

Mrs.  Scott,  you  stated  that  those  parts  were  paid 
for  by  Fairview  Development  Company  ? 

A.    Yes.  [162] 

Q.  They  were  parts  for  the  White  truck  owned 
by  Tom  Cole?  A.    Yes. 

Q.  Was  that  truck  used  for  business  of  the  cor- 
poration ?  A.     Not  that  I  know  of. 

Q.  To  what  account  were  the  parts  charged  of 
the  Fairview  Development  Company? 

A.     They  were  charged  to  automotive  repair. 
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Q.  Mrs.  Scott,  do  you  know  of  an  airplane 
ticket  expense  to  Kansas  or  some  place  that  was 
charged  to  Fairview  Development  Company  ? 

A.    Yes. 

Q.     Will  you  tell  us  what  that  is  ? 

A.  It  was  the  plane  ticket  purchased  for  Candace 
Cole. 

Q.     Candace  Cole  is  the  wife  of  whom'? 

A.     She  is  Tom  Cole's  wife. 

Q.  And  this  plane  ticket  was  purchased  for  her 
and  a  ticket  to  where? 

A.     It  was  a  ticket  to  Kanas  City,  I  believe. 

Q.    And  return?  A.     Yes. 

Q.  Do  you  remember  the  amount  of  that  [163] 
ticket? 

A.  It  was  somewhere  in  the  neighborhood  of 
five  hundred  dollars. 

Q.    And  what  account  was  that  charged  to? 

A.     That  was  charged  to  manager's  expense. 

Q.  Did  she  go  back  to  Kansas  on  company  busi- 
ness or  corporation  business  ? 

A.     Not  that  I  know  of. 

Q.  Was  there  any  company  or  corporation  busi- 
ness that  you  know  of  in  Kansas  ?  A.     No. 

Q.  Mrs.  Scott,  don't  you  know  that  she  went 
back  there  in  connection  with  some  illness  in  the 
family  ? 

A.     I  believe  that  her  mother  was  ill. 

Q.  Now,  Mrs.  Scott,  were  there  some  Christinas 
presents  purchased  and  paid  for  by  Fairview  De- 
velopment Company? 
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A.     I  believe  that  there  was  one  or  two. 

Q.     Paid  for  by  the  corporation?  A.    Yes. 

Q.  Can  you  tell  us  what  those  presents  were, 
who  got  them  and  how  much  they  cost? 

A.  I  don't  exactly  remember  the  cost,  but  one 
was  a  present  for  Mr.  Rushlight  and  one  was  a 
present  to  Jim  Cole.  [164] 

Q.  Jim  Cole  is  the  other  son  of  Cash  Cole,  is 
he  not?  A.     Yes. 

Q.  Can  you  tell  us  approximately  what  they 
cost? 

A.  I  believe  that  the  present  to  Mr.  Rushlight 
was  some  place  in  the  neighborhood  of  thirty  or 
thirty-five  dollars. 

Q.     Do  you  remember  what  it  was? 

A.  I  think  that  Mrs.  Cole  told  me  it  was  a  pic- 
ture. 

Q.    And  what  was  the  other  present  ? 

A.     It  was  a  hassock. 

The  Court:     It  was  what? 

The  Witness:     A  hassock. 

Q.     (By  Mr.  Diamond)  :     A  kind  of  footstool? 

A.     Yes,  that  is  right. 

Q.  Could  you  tell  me  what  that  was  charged  to 
in  the  Fairview  books? 

A.  I  can't  remember  what  account  it  was  charged 
to. 

Q.  Were  these  expenses  charged  to  the  regular 
operating  expenses  of  Fairview  Development  ?  [165] 

A.    Yes,  they  were. 

Q.    Were   there   some   telephone   calls   made   to 
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A.     I  believe  there  was  one. 

Q.  Was  that  company  business  or  personal  busi- 
ness of  Cash  Cole? 

A.    As  far  as  I  know  it  was  personal. 

Q.  The  furniture  and  household  things  that  are 
in  Mr.  and  Mrs.  Cash  Cole's  apartment  are  owned 
by  or  were  paid  for,  rather,  by  the  corporation? 

A.     Some  of  them  were,  yes. 

Q.  Can  you  tell  us  the  kind  of  things  that  were 
paid  for  by  the  corporation? 

A.     Well,  the  davenport,  chairs,  tables. 

Q.     Linen?  A.     Linens,  yes. 

Q.     Silver?  A.     Yes. 

Q.  Such  things  as  napkins,  knives,  and  forks, 
and  things  of  that  sort  ?  A.    Yes. 

Q.  Do  you  remember  the  amount  of  furniture 
that  was  paid  for  in  this  apartment  by  the  corpo- 
ration ? 

A.  I  think  it  was  some  place  around  [166]  thirty- 
five  or  thirty-six  hundred  dollars. 

Q.  What  about  the  furniture  in  Mr.  Everett 
Nowell's  apartment?  Who  paid  for  that? 

A.    Fairview  paid  for  that. 

Q.     Do  you  remember  about  how  much  ?     . 

A.  I  think  that  was  around  $2,900  or  three 
thousand  dollars. 

Q.     That  included  carpets?  A.     Yes. 

Q.    Dishes?  A.    Yes. 

Q.  In  addition  to  that,  was  a  bar  built  in  Mr. 
Nowell's  apartment?  A.    Yes. 
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Q.     Or  was  that  a  coffee  table? 

A.  Well,  it  was  a  counter,  a  breakfast  counter 
or  bar. 

Q.    And  about  how  much  did  that  cost? 

A.     It  was  some  place  around  four  hundred. 

Q.     Dollars'?  A.     Dollars. 

Q.  That  was  paid  as  an  expense  of  the  corpo- 
ration? A.     Yes.  [167] 

Q.  How  often  did  Mr.  Nowell  occupy  himself 
in  that  apartment? 

A.  Well,  he  did — I  don't  know  how  many  times 
he  came  up  here,  but  he  would  spend  two  or  three 
days,  sometimes  a  week. 

Q.  And  about  how  many  times  was  he  up  here, 
every  month? 

A.  No.  Sometimes  he  would  come  up  twice  a 
month  and  sometimes  he  wouldn't  come  up  during 
the  month. 

Q.  How  much  part  did  Mr.  Nowell,  so  far  as 
you  know,  play  in  the  management  and  direction  of 
employees  or  management  of  the  project? 

Mr.  Jaureguy:  I  object  to  that  as  not  within 
the  personal  knowledge  of  the  witness. 

Mr.  Diamond :     So  far  as  you  know. 

The  Court:     Objection  overruled. 

A.  Well,  as  far  as  I  know,  he  took  care  of  quite 
a  bit  of  business  in  Seattle. 

Q.     (By  Mr.  Diamond)  :     How  about  up  here? 

A.  Well,  when  he  was  up  here  he  helped  take 
care  of  the  management. 
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Q.  Now,  Mr.  Cole  made  some  trips  down  to  [168] 
Seattle  and  Portland,  didn't  he?  A.     Yes. 

Q.     And  also  down  to  California'?  A.     Yes. 

Q.  Also  made  at  least  one  trip  to  Washington, 
D.  C,  didn't  he?  A.     I  believe  that  he  did. 

Q.  The  expenses  for  those  trips  were  paid  by 
Fairview,  were  they  not? 

A.     The  trip  to  Washington,  D.  C.  wasn't. 

Q.     He  paid  that  himself  ?  A.    Yes. 

Q.     How  about  the  other  trips  ? 

A.  Well,  as  far  as  I  know,  the  trip  to  California, 
the  expenses  while  they  were  down  there,  were  paid 
for  by  Mr.  Cole. 

Q.  You  mean  the  fare  from  Seattle  down  or  the 
living  expenses  when  he  was  down  there  ? 

A.  The  living  expenses  were  paid  for  by  him- 
self. 

Q.  Did  you  hear  Mr.  Cole  testify  the  other  day 
those  were  charged  to  Fairview? 

A.     No,  I  didn't. 

Q.  When  Mr.  Cole  went  down  to  Portland,  I 
ask  you  if  you  know  whether  he  did  some  business 
in  connection  [169]  with  the  Mooreland  Construc- 
tion Company  or  the  new  project  across  the  way? 

Mr.  Jaureguy:  I  object  to  that  as  hearsay,  if 
your  Honor  please. 

The  Court:  I  think  you  should  reframe  your 
question. 

Mr.  Diamond:  I  think  you  are  right,  your 
Honor. 

The  Court:     Objection  sustained. 


556  Cash  Cole,  et  dl.,  vs. 

(Testimony  of  Mrs.  Arnoldine  Scott.) 

Q.  (By  Mr.  Diamond)  :  Mrs.  Scott,  after  Mr. 
Cole  returned  from  a  trip  to  Seattle  and  Portland, 
did  he  discuss  with  you  any  matters  or  make  any 
statements  in  connection  with  the  new  construction 
he  was  planning  across  the  street  from  Fairview? 

A.     No,  he  didn't. 

Q.  Didn't  you  know  that  he  was  working  out  a 
deal  across  the  highway  for  an  apartment  house? 

A.    Yes,  I  did. 

Q.     Did  you  learn  that  from  him? 

A.     Not  directly  from  Mr.  Cole. 

Q.     Where  did  you  learn  that? 

A.  Well,  as  far  as  I  can  remember,  I  believe 
it  was  through  Mrs.  Cole.  [170] 

Q.  Tell  me  whether  or  not  you  know  if  he  went 
to  Portland  in  connection  with  that  project. 

Mr.  Jaureguy:     Same  objection. 

Mr  Diamond:  Answer  yes  or  no,  whether  you 
know. 

Mr.  Jaureguy:     Same  objection. 

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Diamond)  :  Mrs.  Scott,  were  you 
there  when  the  maintenance  building  on  the  Pair- 
view  property  was  moved  across  the  highway  to  the 
new  project?  A.    Yes,  I  was. 

Q.  Was  anything  ever  set  up  on  the  books  to 
pay  rent  for  the  use  of  that  maintenance  building? 

A.     No. 

Q.  Did  you  ever  hear  any  discussion  about  pay- 
ing rent  for  that  maintenance  building? 

A.     No,  I  didn't. 
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Q.  Mrs.  Scott,  you  remember  when  you  were 
told  that  Mr.  Nowell  was  no  longer  on  the  payroll? 

A.  Well,  I  had  a  check  made  out  for  him  and 
Mr.  Cole  told  me  not  to  send  it. 

Q.     Did  he  tell  you  why? 

A.     That  Fairview  couldn't  afford  it.  [171] 

Q.  Did  he  tell  you  whether  or  not  Mr.  Nowell 
was  to  receive  any  more  salary  payments  1 

A.     We  sent  one  check  for  five  hundred. 

Q.     When  was  that? 

A.     I  believe  that  was  in  March  or  April. 

Q.     That  was  a  number  of  months  later? 

A.    Yes. 

Q.  But  at  the  time  when  he  stopped  you  from 
making  the  payments  you  had  previously  been  mak- 
ing, what  did  he  say  as  the  reason  and  as  to  how 
long  it  would  go  on  and  what  about  it? 

A.  He  made  no  comment  as  to  how  long  it  would 
go  on. 

Q.  At  that  time  did  Mr.  Cole  tell  you  that  Mr. 
Nowell  did  nothing  to  earn  that  salary  any  way? 

A.  I  can't  remember  him  saying  anything  like 
that. 

Q.  Mrs.  Scott,  there  was  installed  in  the  project 
a  blower  system  for  disposing  of  ashes  by  Mr.  Cole. 
Do  you  know  about  that?  A.    Yes. 

Q.     Do  you  remember  about  how  much  it  cost? 

A.  Well,  the  ash  conveyor  and  coal  conveyor, 
I  believe  that  came  to  some  place  in  the  neighbor- 
hood of  $15,000.  [172] 
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Q.  Can  you  divide  that  between  the  ash  conveyor 
and  the  coal  conveyor? 

A.     No,  all  the  work  was  done  together. 

Q.  The  ash  conveyor  was  never  very  satisfac- 
tory, was  it? 

Mr.  Jaureguy:  I  object  to  that  as  a  leading 
question.  He  is  asking  too  many  leading  questions. 

Mr.  Diamond :     I  will  withdraw  it. 

The  Court :     Very  well. 

Q.  (By  Mr.  Diamond)  :  Mrs.  Scott,  I  ask  you 
whether  or  not  the  apartment  house  continued  to 
use  the  ash  conveyor  after  it  was  installed  ? 

A.     As  far  as  I  know,  it  is  in  use  now. 

Q.     Did  they  use  it  continually? 

A.     I  really  don't  know. 

Q.  Do  you  know  whether  or  not  it  was  used 
when  Mr.  Popescue  was  in  charge  of  the  opera- 
tion? A.     No,  I  don't. 

Q.  You  mentioned  the  five  hundred  dollars  that 
was  paid  to  Mr.  Nowell  in  March  or  some  such 
date,  of  this  year,  was  it?  A.    Yes. 

Q.  What  were  the  circumstances  of  that  [173] 
payment  ? 

A.  Jim  Cole  came  in  and  told  me  that  he  had 
talked  to  his  father  and  that  we  should  make  out 
a  check  for  five  hundred  dollars  for  Everett  Nowell. 

Q.  What  did  you  charge  it  to  on  the  books  of 
the    corporation?  A.     Manager    fee. 

Q.     What  period  of  time  did  it  cover  ? 

A.  I  really  don't  know  what  it  was  supposed  to 
cover. 
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Q.  Do  you  recall  some  work  being  done  in  con- 
nection with  a  forced  air  system  for  the  chimneys 
on  the  property?  A.    Yes. 

Q.     And  who  did  that  work? 

A.  It  was  installed  by  the  maintenance  men  of 
Fairview. 

Q.  Was  there  someone  from  outside  that  came 
up  to  do  some  work  on  it? 

A.  Mr.  Christie  came  up  to  draw  up  the  blue- 
prints. 

Q.    Where  did  Mr.  Christie  come  from? 

A.     He  was  employed  by  Rushlight. 

Q.  What  was  the  nature  of  this  work  that  he 
was  doing  on  Fairview? 

A.  I  really  don't  know  too  much  about  the  [174] 
maintenance  part  of  it. 

Q.  Do  you  know  whether  or  not  that  forced  air 
system  is  being  used? 

A.     As  far  as  I  know,  it  isn't. 

Q.  Do  you  know  whether  or  not  it  was  ever 
used?  A.     It  was  used,  yes. 

Q.  It  was  only  installed  on  one  building,  was 
it  not? 

A.     That  is  right,  Building  No.  4. 

Q.    And  used  for  a  short  time? 

A.     I  don't  know  how  long  it  was  used. 

Q.  Sufficient  equipment  was  purchased  for  all 
four  buildings,  though,  wasn't  it? 

A.     I  believe  so. 

Q.     Never  has  been  installed  on  the  other  three? 

A.    No. 
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Q.  Do  you  recall  the  incident  when  Jim  Cole  was 
fired  or  left  the  employ,  rather? 

A.     Only  through  Jim  Cole. 

Q.     Did  you  ever  talk  to  Mrs.  Cole  about  it  ? 

A.     No,  I  didn't. 

Q.  I  don't  think  you  can  tell  me  what  Jim  Cole 
said,  so  I  won't  ask  you.  [175] 

Do  you  recall  Mr.  Compbell  from  the  Seattle 
Trust  and  Savings  Bank  coming  up  and  making  an 
investigation  of  the  books  and  records  of  Fairview  ? 

A.     Yes. 

Q.  Was  Cash  Cole  present  in  Fairbanks  at  that 
time  ?  A.     No. 

Q.     Who  did  Mr.  Campbell  talk  to? 

A.     Jim  Cole  and  myself. 

Q.     Did  he  also  talk  to  Mrs.  Jim  Cole  1 

A.     Yes — well,  when  we  were  present,  he  didn't. 

Q.     But  he  did  at  some  other  time? 

A.     That  is  what  I  have  heard,  yes. 

Mr.  Jaureguy:  What  is  that?  I  didn't  get  that 
question  and  answer. 

Mr.  Diamond:  That  is  what  she  has  heard,  that 
he  talked  to  her  at  some  other  time. 

Q.  (By  Mr.  Diamond)  :  Do  you  know  whether 
or  not  that  visit  of  Mr.  Campbell's  up  here  in  con- 
nection with  that  had  anything  to  do  with  Mr.  Jim 
Cole's  employment  being  terminated? 

Mr.  Jaureguy:  I  object  to  that  on  the  ground 
that  it  is  based  on  hearsay.  [176] 

Mr.  Diamond:  I  asked  if  she  knows.  Answer 
yes  or  no. 
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Mr.  Jaureguy:  I  submit,  your  Honor,  that  is 
no  answer  to  the  objection. 

The  Court:  I  will  sustain  the  objection.  I  think 
you  can  frame  it  so  it  won't  be  leading. 

Mr.  Diamond :    Yes. 

Q.  (By  Mr.  Diamond)  :  Do  you  know  anything 
about  a  shipment  of  personal  effects  consigned  to 
Cash  Cole  on  March  30, 1953 1  A.    Yes. 

Q.     Can  you  tell  us  what  that  is  ? 

A.  It  was  a  shipment  of  their  dishes  and  pic- 
tures. 

Q.     It  was  shipped  up  here  in  1953? 

A.     Yes. 

Q.  Who  paid  the  freight  costs  for  shipping  that 
household  goods  here? 

A.     It  was  charged  to  Fairview. 

Q.     To  what  account  in  Fairview? 

A.     I  don't  remember  what  that  was. 

Q.    Was  it  charged  as  an  expense  of  Fairview? 

A.    Yes. 

Q.  Do  you  remember  about  the  cost  of  that 
freight  [177]  bill?  A.     No,  I  don't. 

Q.  If  I  suggested  it  was  somewhere  around 
$322.90,  would  that  be  about  right?  Would  that  re- 
fresh your  recollection  ? 

Mr.  Jaureguy:     I  object  to  the  leading  question. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Diamond) :  Can  you  approximate 
the  cost  of  it  ? 

A.  Well,  I  know  that  it  was  quite  a  bit.  I  don't 
[remember  the  amount. 

Q.    Mrs.   Scott,  do  you  recall  on  one  occasion 
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when  Mr.  Cole  was  away  for  approximately  five 

months,  just  a  little  short  of  that,  outside? 

Mr.  Jaureguy:  I  object  to  that  as  a  leading 
question. 

The  Court :  I  will  overrule  it  or  I  will  permit  it, 
rather,  under  the  conditions. 

A.    Yes,  I  do. 

Q.  (By  Mr.  Diamond)  :  Can  you  tell  us  whether 
or  not  Mr.  Cole  got  paid  $1,000  a  month  during  that 
period  of  time  he  was  away?  A.     Yes. 

Q.     Was  he  away  on  other  occasions,  too?  [178] 

A.  He  was  gone  this  year  for  around  three 
months. 

Q.     Was  that  sometime  in  April  to  August? 

Mr.  Jaureguy :     Did  you  say  April  to  August  ? 

Mr.  Diamond:     April  to  August. 

Mr.  Jaureguy:  I  object  to  it  as  a  leading  ques- 
tion. 

Mr.  Diamond:  I  will  reframe  the  question.  I 
don't  think  it  is  proper. 

The  Court:     Yes. 

Q.  (By  Mr.  Diamond)  :  Did  Mr.  Cole  get  paid 
$1,000  a  month  during  those  three  months  that  he 
was  away?  A.    Yes. 

Q.     Do  you  know  where  he  was  all  that  time? 

A.     I  believe  that  he  was  in  Seattle. 

Q.  Do  you  know  whether  or  not  he  was  in  Port- 
land? A.     No,  I  don't. 

Q.  Can  you  tell  us  approximately  when  that 
occurred  ? 

A.     He  was  gone  during  May  and  June,  I  think. 
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Q.  Do  you  know  whether  or  not  the  Fairview 
Development  was  charged  for  two  electric  [179] 
blankets  f  A.     Yes. 

Q.     As  an  expense  of  the  corporation? 
A.    Yes. 
Q.    What  became  of  them? 

A.     They  are  in  Mr.  Nowell's  apartment. 
Q.     Mrs.  Scott,  I  ask  you  if  you  know  whether 
or  not  Morrissey,  Eagan  &  Walsh  in  Seattle  were 
paid  any  money  by  the  corporation? 

A.     I  think  that  they  were. 

Q.  You  don't  recall  the  amounts  of  the  payments 
that  were  made  ?  A.     Not  exactly. 

Mr.  Diamond :  Mr.  Jaureguy,  I  assume  the  books 
are  still  not  here  in  the  courtrooom.  They  aren't 
here,  are  they? 

Mr.  Jaureguy :  No.  They  are  in  the  office  of  the 
company. 

Q.  (By  Mr.  Diamond) :  Can  you  tell  me  what 
that  law  firm  did  for  the  corporation? 

A.  I  don't  know.  The  statement  just  read  "For 
services  rendered." 

Q.  Do  you  know  whether  or  not  anything  was 
said  to  Sam  Wright  or  the  firm  of  Wright,  Boothe 
md  Beresford  in  Seattle?  [180] 

A.    Yes,  there  was  an  amount  paid  to  them. 

Q.     Do  you  remember  that  amount? 

A.     No,  I  don't. 

Q.  Was  there  anything  ever  paid  to  my  law 
irm,  Lycette,  Diamond  &  Sylvester?  A.     No. 
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Q.  Mrs.  Scott,  do  you  know  anything  about  Mr. 
Cole  being  bonded  in  connection  with  his  job*? 

A.     No,  I  don't. 

Mr.  Diamond :     That  is  all.  You  may  inquire. 

Cross-Examination 
By  Mr.  Jaureguy: 

Q.  Mrs.  Scott,  you  have  testified  about  several 
charges  made  on  the  books  of  the  coporation  which 
apparently  from  your  description  were  for  personal 
purposes  of  individuals. 

Do  you  know  anything  about  reimbursement  to 
the  corporation  for  any  of  those  charges  % 

A.    Well,  some  of  them  have  been  paid  back. 

Q.  Could  you  tell  us  which  ones  have  been  paid 
back?  Would  it  be  easier  if  I  named  them  one  at  a 
time  ?  A.    Would  you  do  that,  please  ? 

Q.    Yes,  certainly.  [181] 

The  parts  for  a  truck  you  said  were  charged  to 
automotive  repairs.  Was  there  reimbursement  for 
that? 

A.  There  was  a  partial  reimbursement  at  the 
time  I  left. 

Q.  And  how  long  before  you  left  was  that  re- 
imbursement ? 

A.     Oh,  I  would  say  about  three  weeks. 

Q.     How  long  after  the  parts  were   purchasec 
was  that  reimbursement  made  ? 

A.     It  was  about  a  month,  I  think. 

Q.  Do  you  know  whether  the  corporation  has 
yet  paid  for  those  parts? 
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A.     Yes,  the  corporation  has. 

Q.  Now,  what  about  the  airplane  trip  for  Tom 
Cole's  wife,  do  you  know  whether  there  was  reim- 
bursement for  that  ? 

A.     There  was  a  partial  reimbursement. 

Q.  And  do  you  know  what  that  partial  reimburse- 
ment consisted  of  ?  What  was  the  extent  of  the  partial 
reimbursement  ? 

A.     I  really  couldn't  say  offhand. 

Q.  Would  you  say  it  was  the  major  portion  of 
it,  or  would  you  know?  [182] 

A.     No,  it  wasn't. 

Q.  Do  you  know  whether  or  not  Mr.  Cole  has 
any  business  with  any  Governmental  agency  in 
Washington,  D.  C. — I  mean  business  for  the  cor- 
poration ? 

A.    Well,  he  probably  would  have  with  F.H.A. 

Q.  Do  you  know  whether  the  telephone  call  or 
calls  that  you  referred  to  were  in  connection  with 
that  business?  A.     No,  I  don't. 

Q.  I  better  get  back  to  this  man  Rushlight.  That 
picture  that  was  given  him,  do  you  know  whether 
there  has  been  any  reimbursement  for  that? 

A.     So  far  as  I  know,  there  wasn't. 

Q.    And  the  footstool  for  Jim? 

A.     I  don't  believe  that  there  was  on  that. 

Q.  Have  you  any  reason  to  believe  that  when 
Mr.  Cole  was  in  Seattle  or  Portland,  that  he  wasn't 
performing  services  on  behalf  of  the  corporation  ? 

A.    No. 

Q.  This  maintenance  building,  that,  as  I  under- 
stand it,  was  moved  across  the  street  to  the  Moore- 
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land  Court  premises'?  A.     Yes. 

Q.  How  long  before  you  left  was  that  move 
made?  [183] 

A.  It  was  about  two  or  three  days  before  I 
left. 

Q.  Two  or  three  days  before  you  left.  Now,  when 
you  would  make  these  charges  with  respect  to  these 
various  amounts  that  you  testified  to,  was  there 
somebody  that  told  you  where  to  make  the  charges, 
or  was  that  your  responsibility  to  determine  that? 

A.  On  these  items  that  were  charged  on  the  truck 
I  asked  Jim  Cole  what  I  should  do  with  them  and  he 
told  me  to  charge  them  to  automotive  repair. 

Q.    Was  Jim  Cole  there  when  you  made  those? 

A.    Yes. 

Q.     How  long  ago  were  those  repairs  made  ? 

A.     Jim  Cole  left  in  June. 

Q.     They  were  made  before  that? 

A.     They  were  made  prior,  yes. 

Q.  Mrs.  Scott,  you  have  referred  to  a  blower 
system  and  ash  disposal  system. 

Do  you  know  what  the  purpose  of  those  systems 
was?  I  think  they  put  in  a  blower  system,  didn't 
they,  and  a  conveyor  system  and  also  some  chim- 
neys ?  A.    Yes. 

Q.  Do  you  know  what  the  purpose  of  doing  that 
work  was  ?  [184] 

A.  The  blower  system  was  to  cut  down  on  the 
coal  expenses  and  to  make  the  boilers  work  better. 

Q.  Do  you  know  how  the  boilers  worked  before 
that  system  was  put  in? 

A.     No,  I  really  don't. 
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Q.  Do  you  know  whether  it  improved  the  boiler 
and  furnace  systems? 

A.  Well,  only  through  what  I  overheard  the  men 
talking  about. 

Q.     And  who  was  it  you  heard  ? 

A.     Jim  Cole  and  Tom  Cole  and  Elmer  Miller. 

Q.  As  I  understand,  the  blower  system  is  still 
there?  A.     As  far  as  I  know  it  is. 

Q.    At  least  it  was  there  when  you  left  ? 

A.     Yes. 

Q.     And  during  all  the  time  you  were  there  ? 

A.     Yes. 

Q.     The  same  with  the  conveyor  system? 

A.     Yes. 

Q.  Could  you  give  us  some  kind  of  a  description 
of  what  that  consisted  of  ? 

A.  One  of  them  was  to — the  coal  conveyor  was 
to  bring  the  coal  from  the  coal  bin  and  feed  it  into 
the  stoker,  and  the  ash  conveyor  was  to  convey  the 
ashes  from  [185]  the  furnace  across  the  road  in 
the  back  of  Fairview. 

Q.  Prior  to  the  time  they  got  those  conveyor 
systems,  how  did  they  convey  the  coal  into  the 
furnaces  and  the  ashes  out  of  the  furnaces? 

A.     The  men  did  it  by  hand. 

Q.     That  is  with  buckets?  A.    Yes. 

Q.  And  the  furnaces  are  down  in  the  basement 
some  distance  below  the  street,  aren't  they? 

A.    Yes. 

Q.  And  the  men  have  to  go  quite  some  distance 
through  the  basement  from  the  street  in  order  to 
get  to  the  furnace  room;  that  is  correct,  isn't  it? 
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A.     Yes. 

Q.  And  so  with  the  ashes,  they  would  take  a 
bucket  of  ashes  out  of  the  furnace  and  go  some  dis- 
tance through  the  basement  and  go  across  the  street 
and  dump  it  in  the  ash  can? 

A.     That  is  right. 

Q.     And  now  it  is  automatic  ?  A.    Yes. 

Q.    And  the  coal  system  is  automatic? 

A.    Yes. 

Q.  The  chimneys  they  put  on,  they  put  all  four 
chimneys  on  there,  one  on  top  of  each  apartment 
house;  [186]  that  is  correct,  is  it  not? 

A.    Yes,  that  is  correct. 

Q.  And  as  far  as  you  know,  they  are  still  there 
operating  ?  A.    Yes. 

Q.  This  truck  that  these  automotive  repairs  were 
put  on,  was  that  Jim  Cole's  truck,  or  was  it  Tom 
Cole's  truck,  or  do  you  know  who  it  belonged  to? 

A.     I  believe  it  belonged  to  Tom  Cole. 

Q.  Do  you  know  whether  that  truck  has  been 
used  for  any  corporation  business  for  hauling  things 
around  for  the  apartment  houses? 

A.    I  don't  believe  it  has  been. 

Q.  I  suppose  that  before  you  came  to  testify 
you  talked  to  the  attorneys  for  the  plaintiffs  about 
the  testimony?  A.     No,  I  haven't. 

Q.  So  that  they  didn't  know  what  you  were 
going  to  testify  to  when  you  took  the  stand  ? 

A.     No. 

Q.  Has  any  of  the  attorneys  spoken  to  you  about 
coming  to  testify? 

A.     Mr.   Sczudlo  called  me  and  asked  me  if  I 
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would,  but  I  didn't  talk  to  him. 

Q.    And  what  did  he  say  when  he  asked  you  [187] 
to  come?  A.     I  really  don't  remember. 

Q.     Is  what  you  have  told  us  the  sum  total  of 
what  you  can  remember  as  to  what  he  said  ? 

A.    Yes. 

Q.    You  don't  remember  anything  else  he  said 
about  it?  A.    No. 

Q.    And  you  didn't  talk  to  any  of  the  attorneys 
about  what  your  testimony  would  be? 

A.    No. 

Q.     Did  you  talk  with  anybody  else  about  what 
your  testimony  was  going  to  be? 

A.     Only  my  husband. 

Q.    Just  your  husband,  and  nobody  else  ? 

A.    No. 

Mr.  Jaureguy :     That  will  be  all,  thank  you. 

Mr.  Diamond :     That  is  all. 

(Witness  excused.) 

Mr.  Diamond :  If  the  Court  please,  Mr.  Sczudlo 
tells  me  he  has  a  form  of  order  to  present  for  the 
appointment  of  a  reciver  which  will  be  here  in  a  few 
minutes. 

That  is  all  the  testimony  I  wanted  to  put  on  [188] 
to  preserve  that  for  the  trial  when  it  resumes. 

The  Court :  Very  well.  We  will  take  an  adjurn- 
ment  until  what  time  ? 

Mr.  Diamond:  I  would  say  it  will  probably  be 
about  15  or  20  minutes.  We  can  call  upon  the  Court 
when  it  is  completed.  We  can  present  the  order  and 
have  it  entered. 
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The  Court :  Do  you  agree  to  the  selection  of  Mr. 
Sheldon? 

Mr.  Diamond :     Yes,  I  have. 

The  Court :  We  will  take  a  15-minute  recess  and 
I  will  be  in  my  chambers  if  you  want  to  see  me  be- 
fore that. 

The  Clerk :     Court  is  recessed  for  fifteen  minutes. 

(A  15-minute  recess  was  taken.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Is  there  anything  further  to  be  pre- 
sented to  the  Court  at  this  time? 

Mr.  Sczudlo :  If  your  Honor  please,  our  motion 
to  continue  the  trial  generally  is  now  before  the 
Court  until  such  time  as  Mr.  Cash  Cole  can  return 
to  the  stand.  In  view  of  the  coming  jury  cases,  I 
think  it  should  be  continued  generally.  [189] 

The  Court:  Very  well,  the  cause  is  continued 
generally. 

Mr.  Jaureguy:  I  wonder  if  we  can  have  the  ac- 
commodation of  asking  that  if  any  counsel  asks  to 
have  it  come  up  for  trial  we  can  get  a  week's  notice 
of  the  application. 

Mr.  Diamond:  I  would  say:  make  it  reasonable 
notice. 

Mr.  Jaureguy :  Unless  we  happen  to  be  in  Fair- 
banks. 

Mr.  Diamond:  Reasonable  notice.  You  didn't 
want  it  to  come  up  any  faster  than  that?  It  might 
take  us  more  than  a  week  to  get  ready  to  come  up 
for  the  trial. 

Mr.  Jaureguy :     I  would  say  that  is  the  minimum. 
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Mr.  Sczudlo:  What  you  are  asking  is  in  the 
event  we  want  to  set  a  new  trial  you  have  at  least 
a  week's  notice  of  it? 

Mr.  Jaureguy:     Yes. 

Mr.  Sczudlo:  As  a  matter  of  fact,  the  Court 
would  require  a  notice  to  be  sent  out  in  writing  at 
least  ten  days  before  the  trial  and  then  the  Court 
would  reset  the  trial  at  that  time. 

The  Court:  Mr.  Clerk,  here  is  the  order  appoint- 
in  the  receiver.  [190] 

The  Clerk :    Very  well,  sir. 

The  Court:     This  cause  is  adjourned  generally. 

The  Clerk:     Yes,  sir. 

(Thereupon,  at  3:40  p.m.,  October  8,   1953, 
an  adjournment  was  taken.) 


United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Esther  M.  Midthun,  do  hereby  certify  that  I 
was  the  official  court  reporter  on  October  5,  6,  and 
8,  1953,  the  dates  upon  which  the  trial  of  Cause  No. 
7298  was  had,  and  that  the  foregoing  transcript, 
pages  1  to  191,  inclusive,  constitutes  a  full,  true,  and 
accurate  transcript  of  my  shorthand  notes  taken  at 
the  trial  in  Cause  No.  7298. 

Dated  this  12th  day  of  March,  1954. 

/s/  ESTHEE  M.  MTDTHTTN. 

[Endorsed]:     Eiled  March  15,  1954.  [191] 
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[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS  OF 
JUNE  4,  1954 

Be  It  Remembered,  that  upon  the  4th  day  of 
June,  1954,  the  above-entitled  cause  came  on  for 
argument  before  the  Honorable   Harry   E.   Pratt, 

District  Judge. 

*     *     * 

The  Court:     Mr.  Sczudlo. 

Mr.  Sczudlo:     Yes,  sir. 

The  Court:     I  believe  your  matter  was  first. 

Mr.  Sczudlo:  May  it  please  the  court,  this  is  in 
the  case  of  Fairview  Development,  Inc.,  vs.  Cash 
Cole.  We  served  the  counsel  for  the  defendant  with 
notice  that  we  would  request  the  court  at  this  time 
to  set  a  bond,  either  a  supersedas  or  a  cost  bond,  or 
both,  or  to  strike  their  notice  of  appeal  for  failure 
to  file  a  cost  bond.  This  afternoon,  however,  or  just 
when  I  came  in  the  courtroom,  the  Clerk  showed 
me  the  file  in  which  a  cost  bond  for  $250  had  been 
filed  as  of  yesterday,  but  it  has  not  been  approved 
by  the  court  as  far  as  I  can  tell  from  the  court 
file. 

We  feel  that  the  cost  bond  in  this  case  should  be 
more  than  $250.  Our  brief  alone  will  probably  cost 
that  amount,  or  approximately  that  amount  in  the 
appeal.  Likewise,  we  feel  that  we  should  be  pro- 
tected on  an  additional  record  we  may  require.  We 
have  no  idea  at  this  time  what  size  the  record  will 
be  or  what  the  appellants  are  going  to  request  as 
the  record.    It  has  been  s^enerallv  our  experience 
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that  we  usually  have  to  require  an  additional  record 
for  which  we  have  to  pay  ourselves  until  the  appeal 
is  over,  and  such  additional  record  may  run  any- 
where from  two  hundred  fifty  dollars  to  a  thousand 
dollars,  so  we  feel  a  reasonable  cost  bond  in  this 
particular  case,  where  an  extensive  record  would  be 
involved,  should  be  about  a  thousand,  five  [2*]  hun- 
dred, if  we  have  a  corporate  surety,  or  it  should  be 
probably  twice  that  amount  on  individual  sureties. 

Now,  I  don't  know  whether  counsel  intends  to  file 
a  supersedes  bond  in  this  proceeding  or  not,  but  if 
he  does,  I  think  the  same  order  should  provide  for 
a  supersedas  bond,  and  we  feel  that  in  view  of  the 
fact  that  the  rental  collections  at  that  place  are 
over  thirty  thousand  dollars  a  month,  such  a  bond 
should  be  at  least  two  hundred  fifty  thousand  dol- 
lars, if  corporate  sureties  are  provided.  I  don't 
think  we  even  care  to  argue  the  size  of  the  bond  in 
the  event  of  individual  sureties.  We  feel  that  where 
bonds  of  that  size  are  involved,  individual  sureties 
are  in  no  position  to  meet  bonds  of  that  size,  nor 
have  they  ready  assets  which  could  be  converted  to 
pay  under  such  bond. 

If  the  court  please,  we  feel  that  a  cost  bond  in  this 
case  should  be  set  at  fifteen  hundred  dollars  with 
corporate  sureties ;  that  the  bond  now  on  file  should 
not  be  approved ;  and  that  a  supersedas  bond,  if  one 
is  filed  by  the  appellant,  should  be  set  in  the  sum 
of  two  hundred  fifty  thousand  dollars  with  corpo- 
rate sureties.  I  have  two  or  three  cases  I  could  cite 
to  the  court  as  to  corporate  sureties  if  the  court  so 
desires.  There  are  no  recent  cases  on  this  matter  of 
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sureties.  The  court  is  probably  familiar  with  re- 
spect to  the  discretion  given  to  the  court  where  it 
provides  that  the  sureties  shall  be  approved  by  the 
court. 

In  attempting  to  check  the  law  on  that  point,  I 
found  an  old  case,  44  United  States  483,  in  which 
it  held  [3]  that  the  judges  of  the  courts  are  the 
sole  and  exclusive  judges  of  the  type  of  security  and 
the  amount  of  security  that  shall  be  provided.  That 
is  in  the  case  of  supersedas  bond.  It  specifically  had 
to  do  with  supersedas  bonds.  I  have  not  been  able 
to  find  where  this  case  has  ever  been  reversed  or 
where  the  Federal  Rules  have  changed  that.  As  a 
matter  of  fact,  the  present  rules,  Federal  Rules 
confirm  the  fact  that  the  court  will  determine  the 
surety  and  determine  the  type  of  surety.  I  refer 
specifically  to  Rule  37(d)  and  (e). 

In  the  case  of  Ray  v.  Morris,  170  Federal  2nd, 
498,  the  court  stated  "An  appeal  is  granted  to  a 
losing  party  on  condition  that  he  complies  with 
statute  permitting  appeal,  and  appellant  must  be 
held  to  have  known  of  existence  of  statute,  require- 
ments of  which  are  jurisdictional  and  cannot  be 
avoided."  That  case,  of  course,  is  in  point  with 
respect  to  requiring  a  cost  bond,  since  the  rule  states 
that  a  cost  bond  shall  be  filed  at  the  time  that  a 
notice  of  appeal  is  filed. 

Thank  you,  sir. 

Mr.  Taylor:  If  the  court  please,  the  rule  pro- 
vides a  cost  bond  shall  be  two  hundred  fifty  dollars. 
That  is  a  flat  amount  of  the  cost  bond.  And  in  the 
event  of  a  supersedeas — or  in  the  event  of  a  reversal 
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)f  the  case,  the  circuit  court  can  assess  further 
30sts  against  the  losing  party,  but  they  say  first  it 
must  be  a  flat  two  hundred  fifty  dollars.  [4] 

Now,  as  to  the  matter  of  the  supersedeas  bond,  I 
think  the  court  heretofore  stated  that  the  supersedeas 
bond  would  be  two  hundred,  and— two  hundred 
thousand  dollars.  We  feel  that  that,  your  Honor,  is 
grossly  unreasonable  in  view  of  the  fact  that  the 
court  has  taken  the  property  away  from  Mr.  Cole 
and  placed  it  in  the  hands  of  a  stranger,  and  has 
only  required  a  fifty  thousand  dollars  bond,  your 
Honor.  If  one  party  takes  it  and  only  puts  a  fifty 
thousand  dollar  bond  up,  it  would  seem  only  just 
and  equitable  that  if  the  other  party  who  has  had 
it  in  his  possession  all  this  time,  and  who  has  oper- 
ated it  efficiently  and  has  applied  the  money  on  the 
payment  of  the  fixed  charges  and  the  expenses,  if 
he  retains  it  he  should  only  be  required  to  put  up  a 
fifty  thousand  dollar  bond. 

I  think,  your  Honor,  if  we  are  required  to  put  up 
a  two  hundred  fifty  thousand  dollar  bond,  we  feel 
that  the  receiver  should  likewise,  your  Honor,  put 
up  a  bond  in  an  equal  sum.  It  seems  like  the  equi- 
ties should  be  equal  in  this  matter,  your  Honor,  and 
so  far  as  I  know,  I  don't  know  whether  we  would 
be  able  to  get  a  bond  of  two  hundred  fifty  thousand 
dollars.  The  court  intimated  that  would  be  the 
amount,  but  we  feel  that  the  receiver's  bond,  your 
Honor,  should  be  at  least  equal  to  the  amount  that 
you  are  requiring   the   defendant  in  this   case   to 

put  up. 

The  Court :     You  may— just  mind  telling  us  just 
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us  what  all  matters  should  be  secured  by  this  super- 
sedeas bond?   What  are  the  matters?  [5] 

Mr.  Sczudlo:  The  principal  matters  that  should 
be  secured  by  the  supersedeas  bond  is  the  cash  that 
is  being  collected  at  the  building.  That  is  thirty 
thousand  dollars  a  month,  at  least,  or  more.  The 
appeal  will  last  at  least  a  year,  but  even  if  we  say 
ten  months  that  would  be  three  hundred  thousand 
dollars  which  would  be  collected  and  no  accounting 
made  for  that  three  hundred  thousand  dollars  as  it 
isn't  subject  to  the  court's  control. 

The  Court :     How  is  that  money  taken  care  of  ? 

Mr.  Sczudlo:  In  the  case  of  the  receiver,  the 
court  has  specifically  directed  him  to  deposit  that 
money  in  the  First  National  Bank  and  he  is  not  to 
draw  it  out  except  by  check  countersigned  by  the 
public  accoimtant,  Mr.  Ray  Kohler.  On  top  of  that, 
the  court  has  directed  that  the  receiver  give  a 
monthly  accounting  at  the  end  of  each  month 
whereby  this  court  is  advised  at  all  times  what  funds 
are  collected  and  where  they  are  kept  and  they  can- 
not be  disbursed  except  by  the  receiver  and  Mr. 
Kohler. 

In  other  words,  though  there  is  thirty  thousand 
dollars  being  collected  a  month,  this  court  has  also 
required  the  receiver  to  put  up  fifty  thousand  dol- 
lars corporate  surety.  The  court  at  the  end  of  each 
month  can  take  the  receiver  out  if  he  should  in  any 
way  misappropriate  any  of  the  funds  so  that  the 
argument  put  up  by  Mr.  Taylor  that  the  receiver 
should  put  up  as  large  a  bond  is  not  appropriate  at 
this  particular  time.  It  has  no  point  here.  We  have 
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two  [6]  different  set-ups.  In  the  case  of  the  re- 
ceiver, he  is  an  official  of  the  court  fully  under  the 
control  of  this  court  at  all  times.  The  court  has 
control  of  all  the  funds  at  all  times. 

The  Court:     Is  there  any  mortgage  on  the  prop 
erty? 

Mr.  Sczudlo:  There  is  a  mortgage  of  approxi- 
mately three  million  dollars.  That  is  the  balance  at 
the  present  time  on  which  there  has  to  be  paid 
twenty-one  thousand  dollars  a  month,  and  the  re- 
ceiver has  already  informed  the  court  that  at  the 
time  he  was  appointed  the  payment  for  May  1st  was 
in  default,  and  it  wasn't  until  the  end  of  the  past — 
of  May  that  the  receiver  was  able  to  pay  it  off  be- 
cause of  the  mishandling  of  certain  funds  in  that 
particular  building  by  the  prior  management.  As  a 
matter  of  fact,  the  court  even  permitted  the  receiver 
to  borrow  five  thousand  dollars  in  order  to  prevent 
that  installment  being  in  default.  Now,  the  same 
thing  is  what  we  would  be  worried  about  in  the  case 

of  a  supersedeas. 

*     *     * 

The  Court :     Who  is  the  mortgagee  % 

Mr.  Sczudlo:  Institutional  Securities  Corpora- 
tion of  New  York.  They  are  not  a  party  to  this 
case  and,  of  course,  the  mortgage  is  secured  by  the 
FHA,  a  government  agency,  and  they  have  already 
directed  a  letter  to  the  receiver  requesting  them  to 
have  an  audit  made  of  all  the  books  because  they 
are  concerned  about  the  financial  condition  of  the 
plaintiff  corporation  in  this  case. 

The  Court:     Very  well.  [7] 

Mr.  Sczudlo:     I  would  like  to  point  out  with  re- 
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spect  to  counsel's  statement  about  the  flat  bond  in 
the  ease  of  a  bond  on  appeal,  the  provisions  of  rule 
73(d)  is  as  follows:  "Unless  a  party  is  exempted  by 
law,  a  bond  for  costs  on  appeal  shall  be  filed  with 
the  notice  of  appeal.  The  bond  shall  be  in  the  sum 
of  two  hundred  and  fifty  dollars,  unless  the  court 
fixes  a  different  amount  or  unless  a  supersedeas 
bond  is  filed,  in  which  event  no  seperate  bond  on 
appeal  is  required."  The  rule  specifically  provides 
that  the  court  may  fix  a  larger  amount  and  obvi- 
ously here  where  we  go  to  the  Ninth  Circuit  and  we 
do  run  into  extensive  expenses  for  printing  briefs 
and  printing  the  record,  a  bond  of  two  hundred  fifty 
dollars  is  hardly  sufficient  to  cover  the  costs  of  the 
opposite  party,  and  we  feel  that  a  bond  of  fifteen 
hundred  is  a  minimum  which  should  be  provided 
as  a  cost  bond. 

As  far  as  the  supersedeas  bond  is  concerned,  as  I 
pointed  out,  there  are  collections  of  over  thirty 
thousand  dollars  a  month,  that  is  in  ten  months  over 
three  hundred  thousand  dollars.  On  top  of  that,  our 
costs  should  be  secured  by  a  supersedas  bond.  Also, 
any  profits  that  may  be  lost  or  any  misappropria- 
tion of  funds  made  during  that  period,  so  a  bond  of 
two  hundred  fifty  thousand  dollars  should  be  a 
minimum  bond,  and  it  should  have  corporate  sure- 
ties. At  the  end  of  the  appeal,  if  there  are  losses  or 
damages  to  the  plaintiff,  they  should  be  adequately 
protected  [8]  especially  if  the  mortgage  should  go 
in  default  and  the  entire  property  should  be  lost 
during  the  period  of  appeal  through  a  foreclosure. 
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as  they  were  on  the  verge  of  doing  when  the  court 
appointed  a  receiver. 

Mr.  Taylor:  Your  Honor,  I  object  to  that  last 
statement  as  an  untruth.  The  mortgage  institution, 
the  Institutional  Securities  Company,  was  very  well 
pleased  with  the  management  of  the  corporation  by 
Mr.  Cole.  The  only  reason  they  were  in  default, 
your  Honor,  was  the  fact  that  Mr.  Sczudlo's  clients 
stole  so  much  of  the  money  in  the  construction  of  it, 
that  they  had  to  spend  one  hundred  forty  some 
thousand  dollars  of  the  rents  to  make  the  place 
liveable.  I  just  wanted  to  correct  Mr.  Sczudlo  on 
that  account.  It  wasn't  the  inefficiency  of  Mr. 
Sczudlo's  clients,  it  was  their  dishonesty,  their 
stealing  of  the  money  from  the  government  that 
was  supposed  to  go  into  that  building. 

Now,  Mr.  Sczudlo  looks  at  this  one  point.  He  says 
my  point  is  such  and  such.  Is  it  not  proper  that  if 
the  court  directed  that  Mr.  Cole  continue  in  posses- 
sion of  that  place  up  there  that  he  could  put  the 
same  safeguards  around  the  distribution  of  the  in- 
come as  he  does  with  Mr.  Sheldon.  If  a  fifty  thou- 
sand dollar  supersedeas  bond  is  put  up,  the  court 
could  require  Mr.  Cole  to  submit  each  month  a 
monthly  accounting;  and  the  first  month  that  Mr. 
Sheldon  is  in  office  he  has  to  borrow  five  thousand 
dollars.  Mr.  Cole  did  borrow  seven  thousand  five 
hundred  dollars  during  the  winter,  but  that  [9]  was 
all  being  caught  up,  and  at  this  time  Mr.  Sheldon  is 
operating  the  place,  your  Honor,  actually  he  is 
driving  tenants  out  of  there.  I  have  been  up  there 
and  I  know  just  about  what  it  is,  and  he  is  going 
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to  borrow  money  next  month,  too,  and  the  Institu- 
tional Securities  Company  have  actually  a  bona  fide 
cause  to  feel  alarmed  at  the  present  time  under  the 
present  management,  your  Honor. 

We  feel  that  fifty  thousand  dollars  is  sufficient 
bond  for  Mr.  Sheldon;  that  fifty  thousand  dollars 
with  the  same  safeguards  thrown  around  the  dis- 
tribution of  the  money  by  Mr.  Cole  would  be  equit- 
able and  fair. 

The  Court:  The  court  fixes  the  cost  bond  at  fif- 
teen hundred,  a  fifteen  hundred  dollar  bond  to  be 
given  by  a  company  who  is  justified  under  the  rules 
of  the  Treasurer  of  the  United  States.  Now,  then, 
as  a  supersedeas  bond,  I  fix  that  bond  at  two  hun- 
dred fifty  thousand  dollars,  bond  to  be  executed  by 
a  company  that  has  the  approval  of  the  Treasurer 
of  the  United  States  for  going  on  bonds. 

Mr.  Taylor:  Does  the  court  mean  that  on  the 
cost  bond  for  fifteen  hundred  you  won't  recognize 
sureties  with  adequate  property,  your  Honor? 

The  Court:  Well,  I  think  so.  I  think  that  is 
what  would  be  the  result  of  it. 

Mr.  Taylor :     It  must  be  a  surety  company  bond. 

The  Court :    Yes. 

Mr.  Sczudlo :  Does  the  court  desire  a  draft  order 
on  that?  [10] 

The  Court :  Yes,  if  you  please.  You  will  submit 
them.  Now,  let's  see.  Is  there  anything  else  you 
wanted  passed  upon  ?  Is  that  all  you  wanted  passed 
on  at  this  time? 

Mr.  Sczudlo:     There  is  another  motion  pending 
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in  this  case  with  respect  to  the  notice,  but  I  hadn't 
noticed  it  for  hearing  at  this  time,  and  I  don't  know 
whether  Mr.  Taylor  would  care  to  argue  it.  It  is  a 
motion  to  strike  the  name  of  Fairview  Development 
Company  as  a  party  to  the  notice  for  appeal.  This 
motion  was  filed  back  in  May,  May  10,  1954,  on  the 
same  day  on  which  the  notice  of  appeal  was  filed. 

The  plaintiff  Cash  Cole  included  Fairview  De- 
velopment Company  the  plaintiff  in  the  case  with 
himself  as  one  of  the  parties  appealing  from  the 
court's  order.  All  through  this  case  our  office  has 
represented  Fairview  Development  Company.  There 
has  never  been  any  substitution  of  attorneys  and 
the  inclusion  of  Fairview  Development  Company  as 
a  party  to  the  notice  for  appeal  is  entirely  wrong 
since  we  represented  them  as  the  plaintiff  in  the 
case  throughout  the  proceedings,  and  they  should  be 
stricken  from  the  notice  of  appeal. 

Mr.  Taylor:  If  the  court  please,  I— we  can  de- 
cide that  very  shortly.  At  a  meeting  of  the  stock- 
holders of  the  Fairview  Development  Company,  Mr. 
Bell  and  I  were  chosen  as  attorneys  for  Fairview 
Development  Company  and  for  Mr.  Cole,  and  the 
inclusion  of  the  name  Fairview  Development  Com- 
pany as  a  defendant,  your  Honor,  is  more  justified 
than  the  inclusion  of  the  Fairview  Development 
Company  as  the  [11]  plaintiff  because  there  was  no 
meeting  of  the  Board  or  no  action  of  the  Director? 
in  authorizing  the  institution  of  this  suit  by  the 
Fairview  Development  Company. 

And  another  thing,  your  Honor,   I  don't  know 
whether — I  believe  they  are  in  evidence,  too,  the 
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Articles  and  the  Bylaws  of  the  corporation  say 
that  as  the  stock  was  held  fifty-fifty  between  the  two 
factions  that  in  case  of  a  dispute  they  must  be  sub- 
mitted to  Kenneth  Kadow,  and  in  case  that  he 
wasn't  available  to  Mr.  Sumter  who  would  make 
the  decision,  but  in  no  case  has  it  ever  been  shown 
that  that  procedure  has  been  followed  here  so  the 
inclusion  of  the  Fairview  Development  Company  as 
a  defendant  is  more  justified  than  the  inclusion  of 
Fairview  Development  Company  as  the  plaintiff, 
and  I  think  it  comes  a  little  late  now,  your  Honor, 
when  it  is  on  appeal  for  this  court  to  make  any 
changes  in  that  title. 

Mr.  Sczudlo:  I  don't  understand  what  Mr.  Tay- 
lor says,  if  there  is  any — that  it  comes  too  late  to 
make  any  changes  in  the  title  when  he  is  himself 
trying  to  do  that.  The  Fairview  Development  Com- 
pany was  a  party  plaintiff  right  from  the  beginning 
of  this  case,  and  long  before  Mr.  Bell  or  Mr.  Taylor 
came  into  this  case.  They  came  into  this  case  as  far 
as  I  know,  only  in  January  of  this  year,  after  a  final 
settlement  had  been  made  and  after  a  final  decree 
had  been  entered.  They  came  in  to  have  that  set- 
tlement upset  and  the  decree  reopened.  At  that 
time  Fairview  Development  Company  was  a  party 
plaintiff.  They  made  no  effort  under  [12]  the  pro- 
cedures outlined  in  the  statutes  of  Alaska  to  ques- 
tion the  authority  of  ourselves  to  represent  those 
plaintiffs.  There  is  nothing  in  the  record  at  any 
time  that  they  questioned  our  authority  as  the  at- 
torneys for  the  plaintiff  right  from  the  beginning  of 
this  case,  and  it  has  been  pending  about  a  year  and 
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a  half  or  so,  so  he  is  attempting  at  this  time  to 
switch  the  position  in  connection  with  the  appeal  of 
Fairview  Development  Company  from  plaintiff  to 
defendant  appealing  from  a  judgment  which  was 
rendered  in  its  favor  and  in  favor  of  the  other 
plaintiffs. 

I  just  don't  understand  his  argument.  It  is  rather 
ambiguous  and  confuses  me.  I  think  the  only  proper 
party  to  this  notice  of  appeal  is  Mr.  Cash  Cole  and 
the  Bayview  Realty  Company  against  whom  the 
judgment  of  this  court  ran.  As  far  as  the  Fairview 
Development  is  concerned,  the  plaintiff  corporation, 
this  was  a  stockholders'  suit  which  we  filed  and  we 
filed  on  behalf  of  all  stockholders  who  did  not  agree 
with  the  management  then  in  possession.  So  I  feel 
that  the  inclusion  of  Fairview  Development  Com- 
pany should  be  stricken  from  the  notice  of  appeal 
because  we  are  their  attorneys  and  wTe  are  objecting 
to  them  being  included  in  a  notice  of  appeal. 

The  Court:     This  is  the  defendant's  notice? 

Mr.  Sczudlo:  That's  right,  sir.  The  motion  is 
our  own.  The  plaintiff's  motion.  We  are  making 
the  motion  on  behalf  of  Fairview  Development 
Company  plus  the  other  [13]  plaintiffs  and  asking 
that  the  name  of  Fairview  Development  be  stricken 
from  the  notice  of  appeal  where  they  are  brought 
in  as  being  represented  by  Mr.  Bell  and  Mr.  Taylor. 
We  are  objecting  to  them  being  included  there  and 
we  represent  them,  and  we  are  making  this  motion 
on  behalf  of  Fairview  Development  Company  to 
have  its  name  removed  from  the  notice  of  appeal. 

The  Court :     Well  then  the  matter  will  be  decided 
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for  the  present  by  an  order  denying  the  motion? 

Mr.  Sczudlo :  No,  it  will  be  decided  by  an  order 
allowing  the  motion,  that  is,  to  strike  the  Fairview 
Development  Company  from  that  notice  of  appeal. 

The  Court :  Oh,  it  is  to  strike  it  from  the  notice 
of  appeal? 

Mr.  Sczudlo :     Yes,  sir. 

The  Court:  That  is  what  your  motion  is  for? 
All  right,  your  motion  is  denied  then. 

Mr.  Sczudlo:  The  motion  is  denied,  sir,  or 
granted  ? 

The  Court :     It  is  granted. 

Mr.  Sczudlo:  May  I  include  that  in  my  draft 
order  with  the  other,  sir? 

The  Court:     Yes. 

Mr.  Sczudlo :     Thank  you,  sir. 

Mr.  Taylor:  If  the  court  please,  in  such  a  de- 
cision I  believe  that  the  court  also  should  strike 
Fairview  Development  Corporation  from  the  title 
in  the  plaintiff  cause  there  [14]  was  no  action  by 
anybody  that  authorized  the  Fairview  Development 
to  bring  this  action.  If  it  is  a  stockholders'  scrap 
let  them  take  the  stockholders,  because  there  wasn't 
any  way  they  could  break  the  deadlock  as  they 
called  it.  In  fact,  they  admit  in  their  pleadings 
there  was  a  deadlock  and  they  couldn't  take  any 
action  and  so  failed  to  follow  the  procedure  of  hav- 
ing the  arbitrators  decide  it  so  Fairview  Develop- 
ment should  not  be  a  plaintiff  if  they  cannot  be  a 
defendant.  We  move  that  it  be  stricken  from  there 
and  let  it  be  a  stockholders'  fight. 

The  Court:    Well,  there  is  nothing  before  the 
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court  at  this  time.  That  has  been  passed  on  and  I 
see  no  reason  for  opening  up  or  rescinding  anything 
I  have  said. 


United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Mary  F.  Templeton,  official  court  reporter  for 
the  aforementioned  Court,  do  hereby  certify: 

That  the  foregoing  pages  numbered  1  to  15,  in- 
clusive, constitute  an  accurate  transcript  of  my 
original  shorthand  notes  of  that  portion  of  the  oral 
proceedings  had  upon  the  4th  day  of  June,  1954,  in 
open  Court  in  Cause  No.  7298  Civil. 

Dated  at  Fairbanks,  Alaska,  this  24th  day  of 
Tnnp    iq^4- 

/s/  MARY  F.  TEMPLETON.  [15] 
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JURISDICTION. 

The  Jurisdiction  of  the  District  Court  was  invoked 
under  the  Act  of  June  6,  1900,  C.  786,  Section  4,  31 
Statutes  322,  as  amended,  48  U.S.C.A.,  Section  101. 
The  Jurisdiction  of  the  Court  of  Appeals  rests  on 
Section  1291,  of  the  New  Federal  Judicial  Code,  and 
Federal  Rules  of  Civil  Procedure. 


STATEMENT  OF  CASE. 
Bayview  Realty,  Inc.,  was  incorporated  in  Septem- 
ber 1949  under  the  laws  of  Alaska  by  the  defendants, 
Everett  Nowell  and  Cash  Cole  and  the  wife  of  Cash 


Cole,  Ruth  M.  Cole.  Everett  Nowell  was  elected  Pres- 
ident, Ruth  Cole  Vice  President  and  Cash  Cole  Secre- 
tary-Treasurer. Cash  Cole  was,  by  resolution  given 
full  authority  to  act  in  all  business  matters  concerning 
the  corporation.  (TR  195) 

Everett  Nowell  placed  $10,000.00  in  Bayview 
Realty,  and  Kenneth  Kadow,  then  a  special  agent  for 
the  Department  of  the  Interior  for  the  promotion  of 
housing  in  Alaska,  placed  a  like  amount  for  the  credit 
of  Bayview  Realty  for  which  he  received  a  note.  (TR 
196) 

In  the  meantime  Cash  Cole  had  been  negotiating 
with  the  City  of  Fairbanks  for  a  lease  on  city  ground 
for  a  large  housing  project  and  had,  after  having  ex- 
pended considerable  time  and  money,  secured  a  75 
year  lease  on  said  ground. 

Cash  Cole  then  began  negotiations  with  the  FHA 
in  Juneau,  Alaska,  for  a  commitment  which  was 
finally  granted.   (TR  196) 

Cash  Cole  then  incorporated  Fairview  Development, 
Inc.,  with  Everett  Nowell  as  President,  Cliff  Morten- 
sen  as  Vice  President  and  Cash  Cole  as  Secretary- 
Treasurer.  Upon  incorporation  of  Fairview  Develop- 
ment, Inc.,  the  lease  of  land  from  the  City  of  Fair- 
banks was  put  in  the  name  of  the  corporation.  (TR 
196-197) 

Cash  Cole  thereupon  went  to  Seattle  to  complete  ar- 
rangements with  Nelse  Mortensen-Alaska,  Inc.,  for 
the  erection  of  the  said  housing  project.  (TR  197) 

Bayview  Realty,  Inc.,  owned  450  shares  of  stock  ir 
Fairview  Development,  Inc.,  which  was  50%  of  the 


common  capital  stock  of  this  corporation  representing 
50%  of  the  voting  stock  which  stock  was  owned  by 
Cash  Cole  and  placed  in  Bayview  Realty  by  him  as 
his  contribution  to  said  corporation,  representing  15 
months  of  time  and  expenditure  of  over  $10,000.  (TR 
199) 

Pursuant  to  negotiations  with  Nelse  Mortensen- 
Alaska,  Inc.,  Fairview  Development,  Inc.,  on  July  10, 
1950,  entered  into  a  written  contract  with  said  cor- 
poration for  the  construction  of  a  multiple  apartment 
building  on  the  leasehold  estate,  owned  by  Fairview 
Development,  Inc.  This  apartment  building  was  to  be 
known  as  Fairview  Manor  Apartments  and  Fairview 
Development,  Inc.,  agreed  to  pay  Nelse  Mortensen- 
Alaska,  Inc.,  $3,080,000.00  for  the  construction  (TR 
22-23) 

Subsequently  Nelse  Mortensen-Alaska,  Inc.,  was 
dissolved  and  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson,  plaintiffs  herein,  who  were  all 
of  the  directors  and  stockholders  thereof,  took  posses- 
sion and  control  of  all  of  the  assets  of  the  corporation 
and  assumed  all  of  the  liabilities. 

Thus  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
Henderson  became  trustees  for  the  assets  of  the  cor- 
poration and  are,  as  trustees,  liable  for  its  liabilities. 

These  individuals  are  now  co-partners  doing  busi- 
ness as  Nelse  Mortensen-Alaska  Company.  (TR  22) 

On  June  15,  1950,  a  contract  was  entered  into  be- 
tween Bayview  Realty,  Inc.,  Cash  Cole  and  Everett 
Nowell  as  parties  of  the  first  part  and  Nelse  Morten- 
sen, Cliff  Mortensen  and  Frank  Henderson  as  par- 


ties  of  the  second  part  wherein  it  was  agreed  that, 
upon  completion  of  the  housing  project,  Bayview 
Realty,  Inc.,  should  have  the  management  and  oper- 
ation of  the  housing  project  in  behalf  of  Fairview 
Development,  Inc.  (TR  24) 

A  special  meeting  of  the  Board  of  Directors  of 
Fairview  Development,  Inc.,  was  called  on  August  3, 
1951,  for  the  purpose  of  effectuating  this  contract  and 
to  enter  into  a  contract  for  the  management  of  the 
apartment  building. 

Accordingly  a  proper  resolution  was  passed  at  this 
meeting,  providing  that  a  contract  should  be  executed 
between  Fairview  Development,  Inc.,  and  Bayview 
Realty,  Inc.,  whereby  Bayview  Realty,  Inc.,  would 
assume  the  management  of  Fairview  Development, 
Inc.,  and  that  Fairview  Development,  Inc.,  would  pay 
Bayview  Realty,  Inc.  5%  of  the  total  income  of  Fair- 
view  Development,  Inc.,  with  a  minimum  guarantee 
of  not  less  than  $2,000.00  per  month  plus  all  expenses 
incurred  by  Bayview  Realty,  Inc.  It  was  further 
decided  in  this  resolution  that  should  Bayview  Realty, 
Inc.,  be  dissolved  then  the  provisions  of  the  contract 
would  apply  to  Everett  Nowell  and  Cash  Cole. 

Pursuant  to  this  resolution,  a  contract,  embodying 
these  terms  was  executed  by  and  between  Fairview 
Development,  Inc.,  and  Bayview  Realty,  Inc.,  on  De- 
cember 1,  1951.  (TR  24-25) 

Thereafter  Cash  Cole  and  Everett  Nowell,  acting  as 
officers  and  directors  of  Fairview  Development,  Inc., 
and  as  officers  and  directors  of  Bayview  Realty,  Inc.; 
managed  Fairview  Manor,  collecting  and  disbursing 


the  rentals,  always  with  the  best  interests  of  the  pro- 
ject and  the  corporation  in  mind. 

For  such  work  Cash  Cole  and  Everett  Nowell  have 
received  a  salary,  justified  by  the  fact  that  they  were 
President  and  Secretary-Treasurer,  as  well  as  direc- 
tors of  the  corporation,  and  also  by  the  action  of  the 
Board  of  Directors  on  August  3,  1951,  and  the  sub- 
sequent contract  entered  into  pursuant  thereto  on 
December  1,  1951. 

Notwithstanding  this  contract  Everett  Nowell  took 
himself  off  the  payroll  on  January  1,  1953,  when 
drastic  economies  became  necessary  and  consequently 
Bayview  Realty,  Inc.,  owned  by  Cash  Cole  and  Ever- 
ett Nowell,  received  less  than  the  amount  specified 
as  the  minimum  in  the  contract  of  December  1,  1951. 

Cash  Cole  and  Everett  Nowell  occupied  apartments 
in  Fairview  Manor  which  was  necessary  for  the  prop- 
er management  thereof.  This  was  especially  helpful 
to  the  corporation  as  the  management  was  available 
24  hours  per  day  and  there  were  many  vacant  apart- 
ments at  all  times. 

In  the  meantime  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  Henderson  refused  and  neglected  to  pay 
certain  obligations  for  which  they  were  liable  under 
the  contract  of  July  10,  1950,  such  as  interest  on  the 
mortgage  in  the  amount  of  $18,299.51  and  real  estate 
taxes  in  the  amount  of  $31,612.00.  These  plaintiffs 
further  neglected  to  complete  the  construction  of  the 
housing  project  according  to  the  terms  of  the  con- 
tract, but  nevertheless  received  the  entire  $3,080,- 
000.00.  It  was  therefore  necessary  that  the  defendants 
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make  such  payments  from  the  assets  of  Fairview  De- 
velopment, Inc.,  and  also  that  these  defendants  spend 
large  sums  of  money  to  alleviate  the  shortcomings  in 
construction  in  order  to  make  the  project  suitable  for 
occupancy.  (TR  29-30) 

On  October  31,  1952,  the  plaintiffs,  Fairview  De- 
velopment, Inc.,  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  Henderson  filed  suit  in  the  District  Court 
for  the  Territory  of  Alaska,  Fourth  Division  against 
Cash  Cole,  Everett  Nowell  and  Bayview  Realty,  Inc., 
joining  therein  the  First  National  Bank  of  Fairbanks 
and  the  Bank  of  Fairbanks. 

Plaintiffs  alleged  in  their  complaint  that  the  de 
fendants  Cash  Cole  and  Everett  Nowell  had  wrong- 
fully usurped  possession  of  the  premises  of  Fairview 
Manor  and  had  controlled  and  disbursed  the  rentals 
therefrom  without  authority  and  without  accounting 
therefore  to  the  plaintiffs.  (TR  6) 

That  the  defendants  had  paid  to  themselves  ex- 
orbitant salaries  and  large  expenses  without  authority 
and  approval  by  the  Board  of  Fairview  Development, 
Inc. 

That  the  defendants  had  occupied  apartments  in 
Fairview  Manor,  rent  free  without  authority  and  that 
the  defendants  had  failed  to  account  for  and  to  pay 
to  the  corporation  rents  received. 

The  plaintiffs  also  allege  in  their  complaint  that  the 
defendants  have  refused  to  abide  by  an  agreement  be- 
tween the  parties,  entered  into  on  June  16,  1950, 
whereby    Cash    Cole,    Everett   Nowell   and   Bayview 


Realty,  Inc.,  as  parties  of  the  first  part  and  Cliff 
Mortensen,  as  party  of  the  second  part,  agreed  that 
Cliff  Mortensen  should  have  one  vote  as  a  director  of 
Fairview  Development,  Inc.,  and  that  the  defendants, 
Cash  Cole  and  Everett  Nowell,  as  directors  should 
have  one  vote  together  and,  further,  that,  in  case  of 
failure  of  the  parties  to  agree,  the  matter  should  be 
submitted  for  decision  to  Kenneth  Kadow  or,  in  case 
he  is  not  available,  to  Roy  Sumpter  of  Seattle.  (TR 
15-20) 

The  plaintiffs  pray  the  defendants,  Everett  Nowell 
and  Cash  Cole,  be  required  to  render  full  accounting, 
and  for  a  temporary  restraining  order  restraining 
these  defendants  from  receiving  and  disbursing  any 
funds  of  plaintiff,  Fairview  Development,  Inc.,  and 
requiring  the  defendants  to  vacate  their  apartments, 
and  further,  that  these  defendants  be  removed  from 
the  management  and  operation  of  Fairview  Manor. 

The  plaintiffs  further  pray  for  a  temporary  re- 
straining order  restraining  the  defendants,  First  Na- 
tional Bank  of  Fairbanks  and  Bank  of  Fairbanks, 
from  disbursing  any  funds  belonging  to  Fairview 
Development,  Inc. 

The  plaintiffs  also  pray  for  an  order,  pendente  lite, 
appointing  a  receiver.  (TR  3-15) 

In  their  answer  the  defendants,  Cash  Cole  and 
Everett  Nowell,  deny  these  allegations,  stating  that 
they  have  at  all  times  acted  in  the  best  interest  of 
Fairview  Development,  Inc.,  and  pursuant  to  agree- 
ment and  lawful  action  by  its  Board  of  Directors. 
(TR  15-20) 
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The  trial  commenced  on  October  5,  1953,  and  in- 
cluded the  taking  of  testimony  of  Cash  Cole  on  direct 
examination  as  an  adverse  witness  for  the  plaintiffs. 
On  the  evening  of  that  day,  however,  Cash  Cole  suf- 
fered a  severe  heart  attack  which  caused  him  to  be 
confined  to  his  bed  for  an  extended  period  during 
which  time  he  was  suffering  severe  pain  and  was  un- 
der doctor's  care  and,  due  to  such  pain  and  to  various 
drugs  administered  by  the  physician  which  dilated 
his  eyes  and  rendered  him  unable  to  read,  Cash  Cole 
was,  during  this  period,  mentally  and  physically  un- 
able to  comprehend  what  was  going  on  and  to  transact 
business. 

At  this  time  the  following  litigation  was  pending 
involving  the  several  parties  which  had  an  important 
bearing  on  the  present  case : 

A.  G.  Rushlight  and  Co.  v.  Nelse  Mortens  en- Alaska, 
Inc.,  Fairvieiv  Development,  Inc.,  et  al.,  Case  No. 
7163  in  the  District  Court  of  Alaska,  Fourth  Division, 
to  foreclose  a  mechanic's  lien  claimed  by  A.  Gr.  Rush- 
light against  Fairview  Manor  in  the  sum  of  $344,- 
973.30  plus  interest  and  attorneys'  fees  of  $35,000.00 
and  costs ;  in  which  proceeding  Pilip  &  Butt  Painting 
Contractors  sought  to  foreclose  their  claim  of  me- 
chanic's lien  against  Fairview  Manor  in  the  sum  of 
$77,681.62  with  interest  and  attorneys'  fees  in  the  sum 
of  $5,000.00  and  costs ;  and  in  which  proceeding  C.  H. 
Keaton  dba  Keaton  Paint  Company  sought  to  fore- 
close his  claim  of  lien  against  Fairview  Manor  in  the 
sum  of  $17,339.44  plus  interest,  attorneys'  fees  and 
costs.  (TR  69) 


; 


Nelse  31  ortensen- Alaska,  Inc.,  et  al.  v.  A.  G.  Rush- 
light <&  Co.,  Case  No.  3105  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division.  (TR  69-70) 

Nelse  Mortensen,  Cliff  Mortensen  and  Frank  Hen- 
derson v.  Pilip  &  Butt,  Inc.,  Case  No.  442,980  in  the 
Superior  Court  of  the  State  of  Washington  for  King 
County.  (TR  70) 

Fairview  Development,  Inc.  v.  Nelse  Mortensen- 
Alaska,  Inc.,  Case  No.  3532  in  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division.  (TR  70) 

The  trial  was  continued  from  day  to  day  because 
of  the  severe  illness  of  Cash  Cole.  On  October  8,  1953, 
Robert  Sheldon  was  appointed  receiver  of  Fairview 
Manor.  (Emphasis  Supplied) 

On  October  9,  1953,  under  pressure  by  reason  of 
the  Court's  having  appointed  a  receiver  and  from 
other  pressure  shown  herein,  the  stipulation  here  in 
controversy  was  executed  by  the  parties.  This  stipula- 
tion provided,  among  other  things:  (a)  For  the  sale 
;  of  the  common  stock  of  Fairview  Development,  Inc., 
,  owned  by  the  Mortensen  group,  to  Cash  Cole,  (b)  Re- 
lease of  all  claims  against  Cash  Cole  and  Fairview 
;  Development,  Inc.  by  the  Mortensen  group  in  consid- 
eration of  the  payment  by  Fairview  Development,  Inc. 
of  $89,000.00.   (c)   Security  for  performance  by  de- 
posit in  escrow   of   all  of  the   common  stock,   then 
I  owned  and  acquired  by  Cash  Cole,  such  stock,  in  event 
1  of  default,  to  become  the  property  of  the  Mortensen 
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group,  (d)  Payment  by  the  Mortensen  group  of 
$6,800.00  to  Nowell  and  dismissal  of  litigation  in- 
volving this  claim,  (e)  Assumption  by  the  Mortensen 
group  of  liability  for  claims  of  mechanic's  lien  by 
Pilip  &  Butt  Painting  Contractors  and  C.  H.  Keaton. 
(f)  Release  to  the  Mortensen  group  of  the  $8,800.00 
held  on  deposit  for  landscaping  in  the  National  Bank 
of  Commerce  in  Seattle,  (g)  Dismissal  of  all  pending 
litigation  with  prejudice,  (h)  Resignation  of  Morten- 
sen and  Henderson  as  officers  and  directors  of  Fair- 
view  Development,  Inc.  (i)  Agreement  for  no  change 
in  the  corporate  articles  and  by-laws  and  of  no  incur- 
rence of  unusual  debts  until  the  $89,000.00  had  been 
paid.  (TR  38-44) 

The  negotiations  terminating  in  the  execution  of 
this  stipulation  were  conducted  by  Nicholas  Jaureguy, 
attorney  for  Cash  Cole  and  Bayview  Realty,  Inc., 
John  Hedrick,  attorney  for  Nowell,  W.  A.  Rushlight 
as  representative  for  A.  Gr.  Rushlight,  Inc.,  Joe  Dia- 
mond, Earle  Zinn  and  Walter  Sczudlo,  as  attorneys 
for  the  Mortensen  group  and  Fairview  Development, 
Inc.  and  other  plaintiffs.  (TR  235) 

The  son  of  Cash  Cole  was  not  present  at  any  time 
during  these  negotiations  after  October  6,  1953,  and 
had  no  knowledge  of  what  was  transpiring.  (TR  133- 
134)  Neither  did  Mrs.  Ruth  Cole  take  part  in  any 
of  these  negotiations.  (TR  141)  Cash  Cole  was,  as 
previously  mentioned  confined  to  his  bed  with  a  severe 
heart  attack  and  was  physically  and  mentally  inca- 
pable of  transacting  business,  unable  to  read  and  un- 
able to  comprehend  the  nature  or  contents  of  the  docu- 
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ment  which  he  was  persuaded  to  sign  due  to  the 
representations  of  W.  A.  Rushlight  purporting  to  act 
as  a  friend.  (TR  57-58) 

A  final  judgment  approving  the  stipulation  and 
settlement  was  entered  by  the  Court  on  October  10, 
1953  (TR  45-46)  providing  for  the  discharge  of  the 
receiver. 

All  this  time  and  for  some  time  thereafter  Cash 
Cole,  having  suffered  a  severe  heart  attack,  as  before 
mentioned,  was  unable  mentally  and  physically  to 
transact  business  or  to  comprehend  anything  concern- 
ing this  stipulation  and  settlement. 

The  signature  of  Cash  Cole  on  this  stipulation  and 
on  the  collateral  documents  were  procured  by  W.  A. 
Rushlight  who  gained  entrance  into  Cash  Cole's  bed- 
room while  he  was  his  house  guest  and  posing  as  a 
friend,  while  Cash  Cole  was  confined  to  his  bed  under 
the  influence  of  certain  drugs  administered  by  Dr. 
Joseph  M.  Ribar  and  under  orders  by  Dr.  Ribar  to 
have  no  visitors.  (TR  65) 

At  the  same  time  W.  A.  Rushlight  induced  Cash 
Cole  to  sign  a  demand  note  to  A.  Gr.  Rushlight  Com- 
pany in  the  amount  of  $25,000.00  without  any  con- 
sideration. (TR  57) 

W.  A.  Rushlight  did  also,  under  the  same  circum- 
stances, induce  Cash  Cole  to  execute  an  agreement  to 
pay  to  Everett  Nowell  the  sum  of  $45,000.00,  also 
without  consideration.  (TR  58) 

Due  to  his  illness  Cash  Cole  did  not  ascertain  the 
'  import  and  intent  of  the  above  mentioned  stipulation, 
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demand  note  and  agreement  with  Everett  Nowell  un- 
til about  one  month  after  the  execution  of  these  in- 
struments. (TR  58) 

Due  to  the  fact  that  this  stipulation  and  the  col- 
lateral documents  were  obtained  from  Cash  Cole  at  a 
time  when  he  was  mentally  and  physically  unable  to 
comprehend  the  import  and  consequences  thereof,  that 
these  documents  were  confiscatory  and  that  the  condi- 
tions therein  contained  were  impossible  to  fulfill,  Cash 
Cole,  as  soon  as  he  was  able,  filed  on  January  8,  1954 
an  amended  answer  to  plaintiff's  complaint  and  a 
motion  to  set  aside  and  vacate  the  stipulation  and  the 
judgment  based  thereon.  (TR  47-56) 

This  motion  to  set  aside  was  accompanied  by  affi- 
davits in  support  thereof  from  Cash  Cole,  his  son, 
Tom  Cole,  and  his  physician,  Dr.  Joseph  M.  Ribar. 
(TR  56-66) 

Affidavits  in  opposition  were  filed  by  Cliff  Morten- 
sen,  Frank  Henderson,  Josef  Diamond  and  Earle  Zinn 
of  Lycette,  Diamond  &  Sylvester,  Everett  Nowell,  one 
of  the  defendants  herein  who  had  been  paid  off  pur- 
suant to  the  stipulation  (TR  38-44)  and  the  collateral 
agreement  in  favor  of  Nowell.  (TR  54)  Also  an  affi- 
davit by  Dr.  Ribar  (TR  94-95)  which  in  a  slight 
degree  contradicts  his  original  affidavit.  (TR  64-65) 

On  February  13,  1954  attorneys  for  the  plaintiffs, 
Diamond,  Zinn,  and  Sczudlo,  filed  a  motion  for  the 
appointment  of  a  receiver  until  the  pending  motion 
to  set  aside  the  stipulation  and  judgment  based 
thereon  had  been  heard  and  disposed  of.  (TR  101- 
103) 
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On  February  23,  1954  Cash  Cole,  by  his  attorneys, 
Warren  Taylor  and  Bell  &  Sanders,  filed  a  cross  com- 
plaint in  this  action,  (TR  103-132)  alleging  therein 
that  the  plaintiffs,  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  Henderson,  acting  through  their  alter  ego, 
Nelse  Mortensen- Alaska,  Inc.,  entered  into  a  contract 
wherein  they  undertook  to  perform  all  the  work  and 
to  furnish  all  the  material  in  connection  with  the  con- 
struction of  Fairview  Manor  according  to  plans  and 
specifications.  That  the  Mortensen  group,  upon  dis- 
solution of  Nelse  Mortensen- Alaska  Inc.,  assumed  all 
of  the  responsibilities  of  the  contract  and  the  liabili- 
ties in  connection  therewith.  That  these  plaintiffs  ob- 
tained all  of  $3,080,000.00  from  the  cross  complain- 
ants, (TR  104)  and  that  the  plaintiffs  failed  to  com- 
ply with  the  terms  of  the  contract. 

The  cross  complaint  then  sets  out  in  detail  all  of 
the  shortcomings  and  violations  by  the  plaintiffs  in 
connection  with  the  contract,  (TR  105-127)  alleging 
that,  by  reason  of  these  breaches  of  the  contract  the 
cross  complainants  have  been  damaged  in  the  sum  of 
\  $1,214,431.00. 

The  cross  complainants  further  allege  that  by  rea- 
son of  the  plaintiffs  having  failed  to  comply  with  the 
terms  of  the  contract,  the  cross  complainants  have 
been  forced  to  spend,  in  doing  what  the  plaintiffs 
were  obligated  to  do,  the  sum  of  $141,612.15. 

As  a  second  cause  of  action  the  cross  complainants 
allege  that  the  plaintiffs,  during  a  period  from  April 
1952  to  October  1953,  by  various  false  affidavits  and 
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representations,  had  obtained  funds  from  banks  in 
Seattle  belonging  to  the  cross  complainants.  That  the 
plaintiffs  had  failed  to  pay  the  interest  on  the  mort- 
gage as  it  became  due  which  they  were  obligated  to 
do  under  the  contract,  and  that  hence,  the  cross  com- 
plainants were  forced  to  meet  these  payments.  (TR 
128-131) 

Affidavits  in  support  of  the  motion  to  set  aside  the 
judgment  and  in  opposition  to  the  appointment  of  a 
receiver  were  filed  by  Tom  Cole,  Ruth  Cole,  Cash 
Cole  and  Allene  Hendricks  on  February  26,  1954  ex- 
plaining in  detail  the  events  prior  to  and  contempo- 
rary with  this  action.  (TR  132-163) 

Affidavits  in  opposition  were  filed  by  W.  A.  Rush- 
light, Everett  Nowell,  Cliff  Mortensen  and  Frank 
Henderson  on  March  9,  1954.  (TR  166-170  and  172- 
183) 

On  March  19,  1954  the  plaintiffs  filed  an  amended 
motion  for  the  appointment  of  a  receiver,  alleging 
therein  that  the  defendants,  Cash  Cole  and  Bayview 
Realty,  Inc.  were  collecting  rents  and  profits  approxi- 
mating $31,000.00  to  $33,000.00  per  month.  That  the 
property  or  rents  were  in  danger  of  being  lost  and 
that  the  acts  of  the  defendants  were  detrimental  to 
the  corporate  and  individual  plaintiffs  and  that  the 
property  of  the  plaintiffs  was  in  danger  of  being  lost. 
(TR  183-187) 

Affidavits  in  support  of  this  motion  were  filed  by 
Everett  Nowell  and  Cliff  Mortensen  on  February  19 
and  20,  respectively.  (TR  187-194) 
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On  April  2,  1954,  Cash  Cole  filed  an  affidavit  in 
opposition  to  the  appointment  of  a  receiver.  (TR 
195-214) 

The  honorable  judge  found  that  the  defendants, 
Cash  Cole  and  Bayview  Realty  Inc.  had  failed  to  sus- 
tain any  ground  under  Rule  60(b)  of  the  Federal 
Rules  of  Civil  Procedure  on  which  the  Court  could 
set  aside  or  rescind  the  stipulation  or  vacate  final 
judgment  pursuant  thereto.  (TR  128-251) 

On  May  7,  1954  the  judge  therefore  issued  an  order 
denying  the  defendants'  motion  to  vacate  final  judg- 
ment, appointing  a  receiver  and  ordering  delivery  of 
the  certificates  of  stock.  (TR  252-258) 

On  June  10,  1954,  defendant,  Cash  Cole,  filed  a 
motion  to  strike  the  name  of  Fairview  Development, 
Inc.  as  party  plaintiff.  (TR  159-160)  This  motion  was 
denied  upon  hearing  on  June  17,  1954. 

Notice  of  appeal  was  filed  by  Bell  &  Sanders  and 
Warren  A.  Taylor,  attorneys  for  the  defendants,  on 
May  10,  1954.  (TR  264) 

An  order  was  entered  on  June  4,  1954  setting  an 

appeal  cost  bond  at  $1,500.00  or,  in  lieu  thereof,  a 

supersedeas  bond,  first  in  the  amount  of  $150,000.00 

.  then  raised  it  to  $250,000.00.  Also  striking  the  name  of 

:  Fairview  Development  Inc.  from  the  notice  of  appeal. 
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ARGUMENT  AND  AUTHORITIES. 

I. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
OVERRULING  DEFENDANTS'  MOTION  TO  SET  ASIDE  AND 
VACATE  THE  STIPULATION  AND  JUDGMENT  BASED 
THEREON.  (Points  1,  7(b),  7(c)) 

The  motion  to  set  aside  and  vacate  the  stipulation 
and  judgment  based  thereon  was  made  under  Rule 
60(b),  Federal  Rules  of  Civil  Procedure  which  reads 
as  follows: 

"Ride  60  Relief  from  Judgment  or  Order 
.  .  .  (b)  Mistakes,  Inadvertence,  Excusable  Neg- 
lect, Newly  Discovered  Evidence,  Fraud,  etc. 

On  motion  and  upon  such  terms  as  are  just,  the 
court  may  relieve  a  party  or  his  legal  representa- 
tive from  a  final  judgment,  order  or  proceeding 
for  the  following  reasons: 

...  (3)  fraud  (whether  heretofore  denominated 
intrinsic  or  extrinsic),  misrepresentation,  or  other 
misconduct  of  an  adverse  party;  ...  or  (6)  any 
other  reason  justifying  relief  from  the  operation 
of  the  judgment.  The  motion  shall  be  made  within 
a  reasonable  time,  and  for  reasons  (1),  (2)  and 
(3)  not  more  than  one  year  after  the  judgment, 
order  or  proceeding  was  entered  or  taken.  ..." 

The  stipulation  on  which  the  final  decree  and  order, 
here  in  controversy,  was  based  was  filed  on  October 
9,  1953.  (TR  38)  The  final  decree  and  order  pursuant 
thereto  was  filed  and  entered  on  October  10,  1953. 
(TR  45)  A  motion  to  set  aside  and  vacate  the  stipula- 
tion and  judgment  based  thereon  was  filed  by  the  De- 
fendants    Fairview     Development,     Inc.,     Bayview 
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Realty,  Inc.  and  Cash  Cole  on  January  8,  1954.  (TR 

52) 

"The  action  of  a  trial  court  in  either  granting 
or  refusing  an  application  to  vacate  a  judgment 
is,  generally  speaking,  within  the  judicial  discre- 
tion of  the  court.  The  discretion  is  not  an  arbi- 
trary one  to  be  capriciously  exercised,  but  a  sound 
legal  discretion  guided  by  accepted  legal  prin- 
ciples." Assman  v.  Fleming,  159  F2d  332,  at 
336. 

The  Honorable  Judge,  in  his  Findings  of  Fact,  in 
connection  with  his  denial  of  motion  to  set  aside  and 
vacate  the  stipulation  and  judgment  based  thereon, 
(TR  252)  states,  referring  to  events,  subsequent  to 
the  first  and  only  day  of  trial: 

".  .  .  That  evening  he  (Cash  Cole)  purportedly 
suffered  a  heart  attack.  ..."  (Findings  of  Fact 
No.  3,  TR  231)  (Emphasis  added) 

And  further: 

"On  October  8,  1953  Robert  E.  Sheldon  was 
appointed  receiver  in  this  cause  for  the  Fairview 
Manor  and  all  the  assets  of  the  corporate  plain- 
tiff, in  view  of  the  lack  of  any  settlement  on  that 
date,  the  probable  indefinite  continuance  of  the 
trial  and  the  purported  illness  of  Cash  Cole." 
(Findings  of  Fact  No.  4,  TR  232)  (Emphasis 
added) 

The  Appellants  contend  that  these  statements  by 
the  Court  were  reversible  error. 

The  testimony  throughout  the  proceedings  was  un- 
<  contradicted  to  the  effect  that  Cash  Cole  did,  in  fact, 
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suffer  a  severe  heart  attack  which  caused  him  to  be 
confined  to  his  bed  under  the  care  of  a  physician  for 
an  extensive  period. 

In  their  motion  to  set  aside  the  Appellants  state  as 
follows : 

"That  at  the  time  the  stipulation  was  executed 
the  said  Cash  Cole  was  extremely  ill,  suffering 
from  results  of  a  heart  attack  which  had  confined 
him  to  his  room  and  bed  and  incapacitated  him 
to  properly  think  and  at  a  time  he  was  being 
given  drugs  by  a  reputable  physician  to  alleviate 
his  physical  suffering,  and  as  a  result  thereof,  he 
was  unable  to  comprehend  and  did  not  know  the 
meaning  of  said  stipulation  and  signed  said  stip- 
ulation through  mistake,  inadvertence,  surprise, 
excusable  neglect  and  fraud  practised  by  the  pre- 
vailing parties."    (TR  53) 

In  his  affidavit  in  support  of  the  motion  Appellant, 
Cash  Cole  reiterates  the  above  statement  and  elabo- 
rates thereon  and  in  addition  states  that  W.  A.  Rush- 
light who  was  a  house  guest  and  who  pretended  to  be 
a  friend  induced  affiant  to  sign  the  said  stipulation 
together  with  a  demand  note  in  favor  of  A.  G.  Rush- 
light Company  and  an  agreement  to  pay  $45,000.00 
to  Everett  Nowell  while  affiant  was  unable  to  com- 
prehend the  meaning  of  these  documents.    (TR  57-58) 

Tom  Cole,  the  son  of  Appellant,  Cash  Cole,  makes 
similar  assertions  in  his  affidavit  in  support  of  the 
motion.    (TR  61-64) 

These  sworn  statements  pertaining  to  the  heart  at- 
tack, suffered  by  Appellant  Cash  Cole,  were  further 
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supported  by  affidavits  by  Joseph  M.  Ribar,  a  repu- 
table physician  of  Fairbanks,  Alaska.  (TR  64-65  and 
94-95) 

Dr.  Ribar  states  in  his  affidavit  in  support  of  the 
motion  as  follows: 

".  .  .  That  affiant  examined  said  Cash  Cole  and 
found  his  heart  condition  serious  and  immediately 
advised  him  that  under  no  circumstances  could 
he  continue  with  the  trial  of  the  case  in  which 
he  was  a  defendant  and  witness. 

Affiant  ordered  said  Cash  Cole  to  remain  ab- 
solutely quiet  and  remain  in  bed  until  he  built 
up   his  strength. 

That  affiant  administered  drugs,  to  wit:  De- 
merol, Elixir  Donnatal  and  Aminophylline,  Papa- 
verine for  the  purpose  of  relieving  the  pain  and 
relaxing  the  arteries  to  ease  the  strain  on  his 
heart. 

One  of  the  said  drugs  has  a  tendency  to  dilate 
the  eyes  so  that  vision  is  so  distorted  that  read- 
ing is  impossible."  (TR  65) 

Additional  sworn  statements  to  the  effect  that  Ap- 
pellant, Cash  Cole,  did,  in  fact,  suffer  a  severe  heart 
attack  may  be  found  in  the  affidavits  in  support  of 
motion  to  set  aside  judgment  and  in  opposition  to 
'motion  for  appointment  of  receiver  by  Cash  Cole, 
(TR  143,  at  148)  Tom  Cole,  (TR  132  at  134)  and 
Ruth  Cole.    (TR  140) 

In  contrast  the  Appellants  submit  that  nowhere  in 
the  plaintiffs'  motions  or  affidavits  do  there  appear 
any  statements  or  utterances  in  contradiction  thereto. 
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The  language  employed  in  these  several  documents 
does  not  in  any  way  attempt  to  deny  the  illness  of 
Cash  Cole. 

Affidavit  by  Cliff  Mortensen  in  opposition  to  set  aside  and  vacate. 
"...  That  the  undersigned  is  informed  and  be- 
lieves, and  upon  such  information  and  belief 
states  the  fact  to  be  that  that  evening  said  Cash 
Cols  suffered  a  heart  attack,  which  purportedly 
made  him  physically  unable  to  continue  with  his 
testimony  as  a  witness."  (TR  66,  26  70)  (Empha- 
sis added) 

Affidavit  by  Frank  Henderson. 

"2.  That  the  undersigned  has  examined  and 
is  familiar  with  the  affidavit  executed  by  Cliff 
Mortensen  in  opposition  to  said  motion  to  set 
aside  and  vacate  said  stipulation  and  judgment 
based  thereon,  filed  in  this  cause,  and  by  this 
reference  does  hereby  adopt  said  affidavit  and 
make  the  contents  thereof  a  part  hereof  as  if 
fully  set  out  herein/'  (TR  86,  26  87)  (Emphasis 
added) 

Affidavit  by  Everett  Nowell. 

".  .  .  On  or  about  October  5,  following  the  first 
day  of  this  matter,  your  affiant  was  informed  that 
Cash  Cole  had  suffered  an  alleg\ed  heart  attack. 
.  .  ."  (TR  95,  at  97)    (Emphasis  added) 

Affidavit  by  W.  A.  Rushlight. 

"...  That  on  the  evening  of  October  5,  1953 
your  affiant  was  advised  that  Cash  Cole  had  suf-  i 
fered  a  heart  attack/'  (TR  166)  (Emphasis  added) 
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In  spite  of  the  fact  that  the  severe  heart  attack 
suffered  by  Appellant,  Cash  Cole,  was  thus  conclu- 
sively documented  in  the  motion  to  set  aside  the  judg- 
ment as  well  as  in  the  several  affidavits  in  support 
thereof,  as  quoted  above,  and  in  spite  of  the  fact  that 
none  of  the  plaintiffs,  nor  Everett  Nowell,  nor  W.  A. 
Rushlight  has  at  any  time  attempted  to  deny  that 
Cash  Cole  did,  in  fact,  suffer  a  severe  heart  attack,  the 
Honorable  Judge,  in  his  Findings  of  Fact  Nos.  3  and 
4,  states  that  Cash  Cole  "purportedly  suffered  a  heart 
attack"  and  refers  to  Cash  Cole's  serious  illness  as  a 
"purported  illness",  (TR  231,  232)  thus  casting  a 
doubt  on  one  of  the  main  points  on  which  the  Appel- 
lants' motion  to  set  aside  the  judgment  rests. 

Concerning  the  discretionary  power  of  the  court  in 
deciding  in  favor  of  or  against  a  motion  to  vacate  a 
judgment  or  decree,  the  Appellants  quote  from  Free- 
man on  Judgments,  V.  I,  Paragraph  292: 

"Any  doubt  on  the  facts  as  to  the  propriety  of 
setting  aside  a  judgment  should  be  resolved  in 
favor  of  the  application." 

And  from  Jergins  v.  Schenk,  162  Cal.  747,  124  P 
426: 

"On  an  application  to  open  a  default,  any  doubt 
should  be  resolved  in  favor  of  the  application; 
and,  hence  an  appellate  court  will  be  less  inclined 
to  reverse  an  order  granting,  than  one  refusing, 
such  an  application." 

Accord :  Humphreys  v.  Idaho  Gold  Mines  Develop- 
ment Co.,  21  Idaho  126,  40  LRA  (NS)  817,  120 
P  823. 
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Contrary  hereto  the  Honorable  Judge  in  the  pres- 
ent case  has  created  doubt  where  no  doubt  existed 
according  to  the  evidence  and  has  resolved  this  doubt 
in  favor  of  the  plaintiffs,  and  against  the  movant. 


II. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
ITS  FINDINGS  OF  FACT  NO.  9  THAT  CASH  COLE  TOOK  PART 
IN  THE  NEGOTIATIONS  MENTIONED  IN  SAID  FINDING, 
WHEREAS  THE  ONLY  MEDICAL  TESTIMONY  STATES  THAT 
CASH  COLE  WAS  A  VERY  SICK  MAN  AND  THAT  HE  WAS 
SO  ILL  AT  THE  TIME  OF  THE  EXECUTION  OF  THE  STIPU- 
LATION, THAT  HE  COULD  NOT  READ  BECAUSE  MEDICINE 
GIVEN  TO  HIM  DILATED  HIS  EYES  AND  THAT  HE  DID  NOT 
KNOW  THE  INTENT  AND  IMPORT  OF  THE  DOCUMENTS. 
(Points  7(e)  and  7(g)) 

The  Appellants  quote  from  the  Court's  Findings  of 
Fact  No.  9: 

"...  Cash  Cole  participated  in  them  (the  ne- 
gotiations) through  his  attorney,  Jaureguy,  and 
said  Rushlight,  and  the  various  compromise  plans 
were  submitted  from  time  to  time  to  him  person- 
ally/'   (TR  236) 

"Jaureguy,  Cash  Cole  and  Rushlight  gave 
careful  consideration  to  the  compromise  plan . .  " 
(TR  236) 

"...  The  interests  of  these  various  groups  in 
this  case  were  adverse  to  each  other,  and  each 
group,  personally  or  through  its  attorneys,  con- 
ducted the  negotiations  independently  for  its  owr 
benefit,  without  misrepresentation  or  opportunity 
for  fraud,  or  attempt  to  overreach  Cash  Cole  o] 
any  other  parties  involved  for  its  own  advantage 
since  all  phases  of  said  negotiations  and  propose* 
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settlement  were  known  to  each  of  said  groups, 
and  to  Cash  Cole,  his  son  (Tom  Cole),  his  wife 
and  Jaureguy,  his  attorney  who  had  full  posses- 
sion of  all  the  facts  and  all  of  the  corporate  books 
of  Fairview  Development  Inc.  during  this  entire 
period."  (TR  236-237)  (Emphasis  added) 

These  statements  do  not  conform  with  the  unequivo- 
cal denials  and  assertions  contained  in  Appellants' 
motion  to  vacate  the  judgment  and  in  the  several  affi- 
davits in  support  thereof.  The  Honorable  Judge  has 
apparently  taken  the  statements  by  the  plaintiffs  with- 
out analysis  and  has  chosen  to  disregard  the  sworn 
statements  by,  or  in  behalf  of,  the  Appellants;  thus 
arbitrarily  siding  with  the  plaintiffs. 

In  support  of  these  contentions  the  Appellants 
luote : 

Motion  to  vacate  the  judgment,  paragraphs  (c)  and  (d). 

"(c)  That  at  the  time  the  stipulation  was  exe- 
cuted the  said  Cash  Cole  was  extremely  ill,  suffer- 
ing from  the  results  of  a  heart  attack  which  had 
confined  him  to  his  room  and  bed  and  incapaci- 
tated him  to  properly  think  and  at  a  time  he 
was  being  given  drugs  by  a  reputable  physician 
to  alleviate  his  physical  suffering,  and  as  a  result 
thereof,  he  was  unable  to  comprehend  and  did 
not  know  the  meaning  of  said  stipulation  and 
signed  said  stipulation  through  mistake,  inad- 
vertence, surprise,  excusable  neglect  and  fraud 
practised  by  the  prevailing  parties. 

(d)  That  the  said  Nelse  Mortensen,  Cliff  Mor- 
tensen  and  Frank  V.  Henderson  acted  by  and 
through  these  agents,  including,  but  not  limited 
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to,  the  actions  of  Everett  Nowell  and  W.  A.  Rush- 
light who  pretended  to  be  good  friends  of  said 
Cash  Cole,  and  Everett  Nowell  was  an  officer  of 
the  said  corporation  and  took  advantage  of  the 
sickened  condition  of  Cash  Cole  and  caused  him 
to  enter  into  said  stipulation  while  sick  in  bed 
and  unable  to  read  and  understand  said  stipula- 
tion and  contents  of  said  stipulation  were  falsely 
interpreted  by  the  said  W.  A.  Rushlight."  (TR 
53)  Each  of  them  coming  out  with  great  sums  of 
money  to  be  paid  by  Cash  Cole,  completely  show- 
ing their  adverse  interest  to  Cash  Cole. 

Affidavit  by  Cash  Cole. 

"That  affiant  was  administered  certain  drugs  or 
medication  that  affected  his  eyes  to  such  an  ex- 
tent that  he  was  unable  to  see,  and  while  in  such 
condition,  was  prevailed  upon  to  execute  the 
stipulation  filed  in  the  above-entitled  cause  on  the 
9th  day  of  October  1953. 

That  while  confined  to  his  bed  and  unable  to 
read,  the  plaintiffs,  acting  in  concert  with  one 
W.  A.  Rushlight,  who  was  a  house  guest  of  affiant 
and  who  pretended  to  be  a  friend  of  affiant,  in- 
duced affiant  to  sign  said  stipulation,  said  affiant 
not  knowing  the  contents  and  import  of  said  stip- 
ulation, and  relied  upon  the  statements  of  said 
A.  Gr.  Rushlight  Company  (sic)  to  the  contents 
thereof  which  were  false  and  fraudulent. "  (TR 
57) 

Affidavits  by  Tom  Cole. 

".  .  .  At  the  time  the  negotiations  were  going 
on,  no  persons  were  allowed  to  visit  Cash  Cole 
who  was  confined  to  bed  with  a  severe  heart  at- 
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tack  and  was  taking  drugs  which  dilated  his  eyes 
to  such  an  extent  that  he  could  not  read,  and  had 
to  depend  upon  what  was  told  him  by  Dick  Rush- 
light .  .  ,"  (TR  134) 

".  .  .  That  for  three  or  four  days  no  one  was 
admitted  to  see  Cash  Cole,  except  affiant,  Mrs. 
Cole  and  Dr.  Ribar,  and  at  no  time  during  this 
period  was  any  business  discussed,  as  Cash  Cole 
was  an  extremely  sick  man,  and  was  not  physi- 
cally or  mentally  able  to  do  so.  Affiant  was  ad- 
vised by  Dr.  Ribar  to  this  effect  and  it  was  also 
very  apparent  to  affiant."    (TR  135) 

"...  That  Cash  Cole  was  unable  to  read  the 
said  instruments  for  a  week  after  the  execution 
of  the  same.  That  no  person  was  ever  in  the  bed- 
room of  Cash  Cole  long  enough  to  have  read  the 
stipulation,  agreements  and  note  to  him.',  (TR 
137) 

".  .  .  That  the  said  W.  A.  Rushlight,  at  the 
time  of  the  execution  of  the  said  documents  and 
instruments,  well  knew  that  said  Cash  Cole  was 
in  no  condition,  physically  or  mentally,  to  exe- 
cute the  same,  and  that  said  Cash  Cole  did  not 
comprehend  the  intent  and  import  of  said  instru- 
ments."   (TR  62-63) 

Idavits  by  Joseph  M.  Ribar,  M.D. 

".  .  .  Affiant  ordered  said  Cash  Cole  to  remain 
absolutely  quiet  and  remain  in  bed  until  he  built 
up  his  strength. 

That  affiant  administered  drugs,  to  wit:  De- 
merol, Elixir  Donnatal  and  Aminophylline,  Pav- 
arine  for  the  purpose  of  relieving  the  pain  and 
relaxing  the  arteries  to  ease  the  strain  on  his 
heart.  One  of  said  drugs  has  a  tendency  to  dilate 
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the  eyes  so  that  vision  is  so  distorted  that  reading 
is  impossible. 

Affiant  ordered  Cash  Cole  to  have  no  visitors 
until  he  had  recovered  some  of  his  strength. 

It  is  the  opinion  of  affiant  that  at  no  time  with- 
in one  week  after  said  heart  attack  was  Cash 
Cole  in  a  proper  physical  or  mental  condition  to 
transact  business  matters/'  (TR  65)  (Emphasis 
added) 

' '  That  it  is  the  opinion  of  the  affiant  that  at  no 
time  within  one  week  after  said  heart  attack  was 
Cash  Cole  in  a  proper  physical  or  mental  condi- 
tion to  transact  business  matters,  but  I  am  un- 
able to  state  whether  or  not  he  was  mentally 
competent  to  transact  any  business  matters  after 
the  expiration  of  seventy-two  (72)  hours  follow- 
ing his  attack,  that  is,  after  October  7,  1954  (sic), 
since  the  patient  was  not  examined  to  determine 
his  mental  competency."  (TR  94)  (Emphasis 
added) 

These  statements  are  all  in  accord  to  the  effect  thai 
Appellant,  Cash  Cole  was  completely  unable  to  trans- 
act business  in  the  period  during  which  the  negotia- 
tions took  place  and  for  quite  some  time  after  that 
of  the  execution  of  the  stipulation. 

The  only  weakness  appears  in  Dr.  Ribar's  last  affi- 
davit, which  was  procured  and  filed  by  plaintiffs, 
quoted  above.  (TR  94)  It  is  hard  to  understand  the 
meaning  of  this,  as  Dr.  Ribar  contradicts  himself  in 
his  statements  contained  in  the  third  paragraph  there- 
of. In  the  first  part  of  this  paragraph  he  states  that 
Cash    Cole  was  physically  and  mentally  unable  tc 


27 


transact  business  within  one  week  after  his  heart 
attack,  and  in  the  last  part  he  says  that  he  is  unable 
to  state  whether  or  not  Cash  Cole  was  mentally 
competent  after  the  expiration  of  72  hours,  "as  the 
patient  was  not  examined  to  determine  his  mental 
capacity." 

This  should,  however,  not  throw  any  great  doubt 
on  the  true  condition  of  Cash  Cole  in  view  of  Dr. 
Ribar's  other  statements  and  of  the  statements  con- 
tained in  the  motion  to  vacate  judgment  and  in  the 
other  affidavits  quoted  above. 

The  plaintiffs  have  presented  no  testimony  con- 
trary to  this  by  any  competent  physician  and  rely,  in 
their  denials,  entirely  on  their  own  opinions,  some 
of  which  are  admittedly  based  on  "information  and 
belief"  only,  while  others  expressly  disclaim  any 
knowledge  as  to  this  matter. 

Affidavit  by  Cliff  Mortensen. 

"...  The  undersigned  is  informed  and  believes 
and  upon  such  information  and  belief  states  the 
fact  to  be  that  prior  to  the  execution  of  said 
stipulation  by  said  Cash  Cole  it  had  been  dis- 
cussed with  him  in  his  room  at  Fairview  Manor 
wth  any  one  or  more  of  the  following  persons  and 
in  their  presence  ..."  (TR  74-75)  (Emphasis 
added) 

Apparently,  without  any  knowledge  of  his  own, 
as  indicated  by  the  above  quotation,  Cliff  Mortensen 
states : 

"There  was  no  fraud  or  conspiracy  practised  or 
attempted  by  the  plaintiffs  or  any  of  them  or  the 
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defendant,  Everett  No-well  or  Dick  Rushlight,  or 
any  one  or  more  of  the  parties  to  this  cause  ..." 
(TR  80-81) 

"The  interests  of  these  various  groups  in  this 
case  were  adverse  to  each  other  and  each  group 
personally  or  through  its  attorneys  conducted 
the  negotiations  independently  for  its  own  bene- 
fit and  without  any  misrepresentation  with  respect 
to  any  proposed  compromise  plan,  or  opportunity 
for  fraud,  or  to  overreach  Cash  Cole  or  any  other 
of  the  parties  involved  for  its  own  advantage, 
since  all  phases  of  said  negotiations  and  proposed 
settlement  were  known  to  each  of  said  groups, 
and  especially  to  said  Cash  Cole,  his  son,  his  wife 
and  his  attorney,  who  had  full  possession  of  all 
the  facts  and  all  of  the  corporate  books  of  Fair- 
view  Development,  Inc.  during  this  entire 
period."  (TR  81) 

Plaintiff,  Frank  V.  Henderson,  in  his  affidavit 
merely  adopts  Cliff  Mortensen's  affidavit  containing 
the  statements  quoted,  (TR  87)  as  do  attorneys  Jo- 
seph Diamond  and  Earle  Zinn.    (TR  93) 

The  Defendant,  Everett  Nowell,  in  his  affidavit,  dis- 
claims any  knowledge  concerning  the  condition  of 
Cash  Cole: 

"From  the  time  that  Cash  Cole  left  the  Court- 
room on  October  5,  1953,  to  the  present  date, 
your  affiant  has  not  seen,  talked  to,  communicated 
with,  or  in  any  manner  had  any  contact  whatso- 
ever with  Cash  Cole."    (TR  97) 

"...  How  Cash  Cole's  signature  was  obtained 
your  affiant  has  no  knowledge."    (TR  99) 
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Affidavit  by  W.  A.  Rushlight. 

".  .  .  Contrary  to  the  statements  contained  in 
the  affidavits  of  Cash  Cole  and  Tom  Cole  and 
in  the  motion,  not  only  was  Cash  Cole  fully  aware 
of  what  was  going  on,  but  understood  each  and 
every  matter  contained  in  said  stipulation  and 
all  ancillary  matters  ..."    (TR  170) 

On  these  weak  denials  the  Honorable  Judge  relies 
in  spite  of  the  conclusive  statements  by  the  Appel- 
lants to  the  contrary,  some  of  which  statements  were 
given  by  the  only  reputable  physician  familiar  with 
Cash  Cole's  condition. 

It  should  be  noted  that  the  Honorable  Judge  uses 
the  statement  contained  in  Cliff  Mortensen's  affi- 
davit (TR  81)  verbatim  (TR  236-237)  as  quoted 
above,  in  spite  of  the  fact  that  Cliff  Mortensen's 
knowledge  of  these  matters  is,  by  his  own  admission, 
based  only  upon  information  and  belief.    (TR  74-75) 

Here  again  it  appears  that  the  doubt,  if  any,  has 
been  resolved  in  favor  of  the  plaintiffs  contrary  to  the 
rules  as  quoted  above.  Freeman  on  Judgments,  V.  I, 
paragraph  292 ;  Jergins  v.  Schenk,  162  Cal.  747, 124  P 
426.  Humphreys  v.  Idaho  Gold  Mine  Dev.  Co.  21 
Idaho  126,  40  L.R.A.  (NS)  817,  120  P  823.  Actually 
there  is  no  doubt  according  to  the  evidence,  but  virtual 
[certainty  that  Appellant,  Cash  Cole,  was  during  the 
pertinent  period,  in  no  condition,  physically  or  men- 
tally, to  transact  business,  and  that  he  did  not  know 
the  import  of  the  documents  which  he  was  imposed 
upon  to  sign. 
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Appellants  also  submit  that  W.  A.  Rushlight,  in 
his  affidavit,  admits  that  Cash  Cole  was  unable  to 
read  during  the  period  of  the  negotiations  and  the 
execution  of  the  agreement: 

" .  .  .  The  more  important  provisions  were  read 
to  him  in  full  and  the  rest  were  fully  explained. 
.  .  ."  (TR  169) 

There  would  have  been  no  need  of  reading  some  of 
the  provisions  to  Cash  Cole  and  to  explain  the  rest, 
had  he  been  able  to  read  himself  and  to  comprehend. 
It  is  further  contended  by  the  Appellants  that  two 
of  the  most  important  points  in  the  stipulation  were 
probably  left  unexplained:  (1)  That  the  payments 
offered  to  Cash  Cole  by  the  plaintiffs  were  to  be  made 
by  the  year  while  the  stipulation  provided  that  these 
payments  had  to  be  made  by  Cash  Cole  to  the  Morten- 
sen  group  on  a  quarterly  basis;  (2)  Nothing  was  ex- 
plained to  Cash  Cole  about  the  placing  of  the  stock 
in  escrow. 


III. 


APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN  ITS 
FINDINGS  OF  FACT  NO.  9,  IN  THAT  THE  TESTIMONY 
SHOWED  THAT  TOM  COLE,  RUTH  COLE  AND  JAUREGUY 
DID  NOT  PARTICIPATE  IN  THE  NEGOTIATIONS  MEN- 
TIONED IN  SAID  FINDING.  (Point  7(f)) 

The  Appellants  quote  from  the  Court's  Findings  of 
Fact  No.  9: 

"...  The  negotiations  for  settlement  were  con- 
ducted by  Nicholas  Jaureguy,  as  attorney  foi 
Cash  Cole  and  Bayview  Realty  Inc.;  John  Hed 


31 


rick,  attorney  for  Everett  Nowell;  W.  A.  Rush- 
light, acting  as  representative  for  A.  Gr.  Rush- 
light &  Co. ;  Joe  Diamond,  Earle  Zinn  and  Walter 
Sczudlo,  attorneys  for  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson,  and  Fair- 
view  Development,  Inc.,  and  other  plaintiffs. " 
(TR  235)  (Emphasis  added) 

The  Appellants  also  refer  to  excerpts  from  the 
Court's  Findings  of  Fact  No.  9,  quoted  above.  (Ap- 
pellants' contention  No.  II) 

In  support  of  Appellants'  contention,  that  the 
evidence  conclusively  points  to  the  opposite  conclu- 
sions, Appellants  quote: 

Affidavits  by  Tom  Cole. 

".  .  .  That  at  no  time  was  affiant's  wife  or  son, 
Tom  Cole,  informed  of  the  matters  discussed  in 
the  negotiations  leading  to  the  execution  of  the 
said  documents,  nor  did  his  attorneys  talk  with 
him  during  said  negotiations."    (TR  60) 

".  .  .  That  Nicholas  Jaureguy  did  not  work  out 
the  settlement  ..."    (TR  157) 

"Mr.  Jaureguy,  who  represented  affiant,  did 
not  make  the  settlement,  but  advised  affiant  be- 
fore he  left  Fairbanks  that  it  had  been  done  upon 
the  advice  of  Mr.  Cake  to  Dick  Rushlight  and 
that  Cake  had  also  advised  Rushlight  to  get  pos- 
session of  Fairview  Manor  without  fail  ..." 
(TR  162-163) 

Affidavits  by  Tom  Cole. 

".  .  .  Affiant  has  read  the  affidavit  of  Cliff 
Mortensen,  and  in  reference  to  statements  con- 
tained therein,  denies  that  affiant  was  present  at 
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any  conference  regarding  the  settlement  of  the 
above  entitled  cause  after  the  6th  day  of  October 
1953,  and  had  no  knowledge  of  what  was  trans- 
piring, as  Dick  Rushlight  was  doing  all  the  ne- 
gotiating with  the  attorneys  for  plaintiffs,  as  a 
purported  friend  of  Cash  Cole  ..."  (TR  133- 
134)  (Emphasis  added) 

".  .  .  Affiant  further  states  that  neither  he  nor 
Mrs.  Cash  Cole  had  any  appreciable  knowledge  of 
the  contents  of  the  instruments  signed  by  Cash 
Cole  ..."    (TR  137) 

Affidavit  by  Ruth  Cole. 

".  .  .  That  affiant  or  Tom  Cole  took  no  part  in 
said  negotiations  nor  were  they  present  when 
Rushlight  was  talking  with  my  husband  over  a 
period  of  several  days  ..."  (TR  141)  (Emphasis 
added) 

".  .  .  That  affiant  did  not,  nor  did  Tom  Cole, 
participate  in  the  negotiations  which  led  up  to 
the  execution  of  the  documents  hereinbefore  men- 
tioned." (TR  142)   (Emphasis  added) 

In  contrast  hereto  the  several  affidavits  by,  or  in 
support  of,  the  plaintiffs  contain  the  following: 

Affidavit  by  Cliff  Mortensen. 

".  .  .  Such  negotiations  were  commenced  in 
the  jury  room  adjoining  the  courtroom  on  the 
morning  of  October  6.  There  were  present  at  that 
time  said  Nicholas  Jaureguy,  said  John  E.  Hed- 
rick,  Tom  Cole,  the  son  of  Cash  Cole,  said  Everett 
Nowell,  Dick  Rushlight,  Cliff  Mortensen,  Frank 
Henderson,  Joe  Diamond,  Earle  Zinn,  Walter 
Sczudlo  and  one  or  two  other  persons  who  there- 
after from  time  to  time  and  in  various  othei 
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places    participated    in    said    negotiations    until 
they  were  concluded  ..."    (TR  71) 

".  .  .  The  undersigned  is  informed  and  believes 
and  upon  such  information  and  belief  states  the 
fact  to1  be  that  prior  to  the  execution  of  said 
stipulation  by  said  Cash  Cole  it  had  been  discussed 
with  him  in  his  room  at  Fairview  Manor  with 
any  one  or  more  of  the  followng  persons  and  in 
their  presence:  Tom  Cole,  his  son,  Mrs.  Cash 
Cole,  his  wife  and  Dick  Rushlight."  (TR  74-75) 
(Emphasis  added) 

".  .  .  The  negotiations  for  settlement  above 
mentioned  were  conducted  by  Nicholas  Jaureguy, 
attorney  for  Cash  Cole  and  Bayview  Realty,  Inc. 
.  .  ."  (TR  80) 

".  .  .  but  careful  consideration  was  given  by 
Nicholas  Jaureguy,  attorney  for  Cash  Cole  and 
ultimately  Cash  Cole  himself  .  .  ."  (TR  81) 

"...  since  all  phases  of  said  negotiation  and 
proposed  settlement  were  known  to  each  of  said 
groups  and  especially  to  said  Cash  Cole,  his  son, 
his  wife  and  his  attorney  who  had  full  possession 
of  all  of  the  facts  and  all  of  the  corporate  books 
of  Fairview  Development,  Inc.  during  this  entire 
period."    (TR  81) 

;  Frank  V.  Henderson,  in  his  affidavit,  adopts  the 
affidavit  of  Cliff  Mortensen  containing  the  above 
quoted  statements,  (TR  87)  as  do  the  attorneys  for 
ihe  plaintiffs,  Josef  Diamond  and  Earle  Zinn,  in  their 
affidavit.    (TR  93) 
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Affidavit  by  Everett  Nowell. 

".  .  .  During  the  same  period  of  time  your  af- 
fiant, John  Hedrick,  W.  A.  Rushlight,  Nicholas 
Jaureguy  carried  on  the  negotiations  to  sell  to 
Cash  Cole  affiant's  interests  and  claims  in  Fair- 
view  Development,  Inc.  .  .  .  The  originals  and 
copies  of  these  contracts  and  releases  were  given 
to  Nicholas  Jaureguy  to  obtain  the  signature  of 
Cash  Cole.  They  were  returned  to  your  affiant 
with  Cash  Cole's  signature  thereon.  How  Cash 
Cole's  signature  was  obtained  your  affiant  has  no 
knowledge  ..."    (TR  99)  (Emphasis  added) 

Affidavit  by  W.  A.  Rushlight. 

".  .  .  Accordingly  during  the  course  of  that 
day  negotiations  were  carried  on  by  your  affiant 
and  Mr.  Jaureguy  on  behalf  of  Cash  Cole  and 
also  by  Everett  Nowell  and  his  attorney,  John 
Hedrick,  with  the  plaintiffs  seeking  an  offer  from 
them  to  purchase  all  of  the  interests  of  Cash  Cole 
and  Everett  Nowell  in  said  project  ..."  (TR 
167)  (Emphasis  added) 

"".  .  .  However,  on  Friday  morning,  October  9, 
when  the  proposed  stipulation  had  been  reduced 
to  writing  in  its  entirety,  Mr.  Jaureguy  and  your 
affiant  went  to  Cole's  bedroom  and  there  explained 
all  the  provisions  of  the  stipulation.  The  more  im- 
portant provisions  were  read  to  him  in  full  and 
the  rest  were  fully  explained.  He  and  his  wife, 
Ruth  Cole,  agreed  to  all  the  terms  thereof  and 
signed  it  .  .  ."  (TR  168-169)   (Emphasis  added) 

Affidavit  by  Cliff  Mortensen  and  Frank  Henderson. 

".  ...  That  Tom  Cole  was  present  and  actively 
participated  in  the  various  negotiations  leading 
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up  to  the  settlement;  that,  as  conceded  in  said 
affidavit  by  Tom  Cole,  Tom  Cole  read  and  was 
thoroughly  conversant  with  the  stipulation  which 
was  later  executed  by  Cash  Cole  and  filed  herein 
on  October  9,  1953 ;  that  the  affidavit  of  Tom  Cole 
is  inconsistent  in  that  it  states  in  paragraph  2, 
Page  4,  'Affiant  further  states  that  neither  he 
nor  Mrs.  Cole  had  any  appreciable  knowledge  of 
the  contents  of  the  instrument  signed  by  Cash 
Cole  .  .  .'  while  in  paragraph  2  on  page  2,  the 
following  statements  appear  '.  .  .  and  affiant  ad- 
vised Dick  Rushlight  after  negotiations  were 
completed  that  it  was  utterly  impossible  to  pur- 
chase Mortensen's,  Henderson's  and  Nowell's 
stock  on  the  terms  set  forth  in  the  agreements. 
.  .  .'  'Affiant  also  informed  Mr.  Jaureguy,  one  of 
Cash  Cole's  attorneys,  that  the  terms  of  the  agree- 
ment were  impossible  of  fulfillment  .  .  .'  "  (TR 
181) 

All  of  the  affidavits  by,  or  in  behalf  of,  the  Appel- 
lants emphatically  deny  that  Tom  Cole  or  Mrs.  Cole 
participated  in  or  had  knowledge  of  what  transpired 
during  the  negotiations. 

The  statements  by,  or  in  behalf  of,  the  plaintiffs, 
on  the  other  hand,  are  far  from  clear.  Cliff  Morten- 
sen's  affidavit  is  quite  emphatic  to  the  effect  that  both 
Tom  Cole  and  Nicholas  Jaureguy  were  present  during 
the  first  day  of  the  negotiations,  but  is  somewhat  vague 
as  to  who  were  present  upon  subsequent  occasions. 
(TR  71)  He  states  further  that  Jaureguy  conducted 
the  negotiations  in  behalf  of  Cash  Cole,  but  does  not 
mention  Tom  Cole  in  this  respect.  (TR  81)  Finally 
jhe  claims  that  all  phases  of  said  negotiations  were 
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known  to  each  of  said  groups,  especially  to  Cash  Cole, 
his  son,  his  wife,  and  his  attorney. 

Frank  Henderson  and  Josef  Diamond  and  Earle 
Zinn  adopt  these  statements  in  their  affidavits,  while 
Everett  Nowell,  in  contrast,  makes  no  statement  as  to 
these  negotiations  at  all,  but  only  claims  to  have 
knowledge  of  negotiations  to  "sell  to  Cash  Cole  affi- 
ant's interests  and  claims  in  Fairview  Development, 
Inc."  which  negotiations  can,  at  best,  be  considered 
only  collateral  to  the  negotiations  leading  to  the 
settlement. 

W.  A.  Rushlight  does  not  claim  that  Tom  Cole  or 
Ruth  Cole  were  present  during  the  negotiations,  not 
even  during  the  first  day,  which  conflicts  with  Cliff 
Mortensen's  statements.    (TR  167) 

Cliff  Mortensen  and  Frank  Henderson  finally  get 
together  to  claim  that  Tom  Cole  actively  participated, 
but  there  is  still  no  mention  of  Mrs.  Cole.   (TR  181) 

These  plaintiffs  also  claim  that  Tom  Cole,  in  his 
affidavit,  conceded  that  he  had  read  "and  was  thor- 
oughly familiar  with  the  stipulation"  and  that  Tom 
Cole  was  inconsistent  in  his  statements  in  that  he,  in 
one  paragraph,  states  that  neither  he  nor  Mrs.  Cole 
had  any  appreciable  knowledge  of  the  contents  of 
the  instrument,  while  he,  in  another  paragraph,  states 
that  he  advised  Dick  Rushlight  and  Jaureguy  to  the 
effect  that  it  was  utterly  impossible  for  Cash  Cole 
to  meet  the  terms  of  the  stipiilation.  (TR  180)  The 
Honorable  Judge,  in  his  Findings  of  Fact  No.  11  (TR 
237-238)  adopts  this  view,  stating  further: 
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"11.  Cash  Cole  contends  that  his  wife  and 
Tom  Cole  were  uninformed  of  the  matters  dis- 
cussed and]  the  final  stipulation.  In  his  latter 
affidavit  he  points  out  discussions  between  Tom 
Cole  and  W.  A.  Rushlight  in  which  familiarity 
with  the  terms  of  the  stipulation  are  shown  by 
the  former.  Tom  Cole  denied  participation  in  the 
negotiations,  but  admitted  that  he  talked  to  W.  A. 
Rushlight  and  to  Jaureguy,  attorney  for  Cole, 
about  the  final  settlement  agreement.  He  does 
not  deny  in  his  affidavits  lack  of  knowledge  as 
to  the  terms  and  conditions  of  the  final  settlement 
represented  in  the  stipulation.  Ruth  Cole  denies 
participation  in  the  negotiations,  but  does  not 
deny  knowledge  of  the  final  settlement  terms,  but 
rather  indicates  that  she  did  possess  such  knowl- 
edge."   (TR  237-238) 

Upon  proper  analysis  there  is  no  conflict  in  the 
statements  of  Tom  Cole  or  Ruth  Cole.  On  the  con- 
trary, it  would  be  surprising  if  neither  one  of  these, 
even  without  having  participated  in  the  negotiations, 
would  not  have  gained  a  broad  knowledge  of  the  terms 
iat  least  enough  to  realize  the  impossibility  of  per- 
formance. This  does  not  in  any  way  admit  of  par- 
ticipation or  of  anything  more  than  a  rough  knowl- 
edge of  the  broad  outlines  of  the  agreement,  the  de- 
rails of  which  they  learned  about  after  the  stipulation 
had  been  signed. 

The  Appellants  contend  that  the  conflicting  repre- 
jsentations  are  to  be  found,  rather,  in  the  statements 
,by,  or  in  behalf  of,  the  plaintiffs,  as  pointed  out 
i  above. 
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IV. 

APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN  ITS 
FINDINGS  OF  FACT  THAT  CASH  COLE  HAD  FAILED  TO 
DEPOSIT  THE  FAIRVIEW  DEVELOPMENT,  INC.  STOCK  IN 
ESCROW  AS  REQUIRED  BY  THE  STIPULATION  AND  AGREE- 
MENT. (Point  7(d)) 

The  Honorable  Judge,  in  his  Findings  of  Fact  No. 
18,  states: 

"18.  The  settlement  agreement  contained  in 
the  stipulation  (par.  2,  9)  provided  that  all  of  the 
capital  stock  of  Fairview  Development,  Inc.,  (ex- 
cept the  100  shares  of  preferred  stock)  consist- 
ing of  450  shares  purchased  by  said  Cash  Cole, 
Nowell  and/or  Bayview  Realty,  Inc.,  from  the 
Mortensens  and  Henderson  under  said  agreement, 
and  the  450  shares  of  stock  owned  by  Bayview 
Realty,  Inc.,  would  be  placed  in  escrow,  as  se- 
curity for  the  payment  of  the  sum  of  $89,000.00 
to  the  Mortensens  and  Henderson  undertaken  by 
Fairview  Development,  Inc.  . .  .  Cash  Cole,  Nowell 
and  Bayview  Realty,  Inc.,  failed  to  deliver  said 
stock  in  escrow  for  the  purpose  of  said  security." 
(TR  244) 

And  in  Findings  of  Fact  No.  20. 

"20.  Bayview  Realty,  Inc.  Cash  Cole  and 
Nowell  have  defaulted  under  the  stipulation  and 
settlement  agreement  in  the  performance  of  the 
terms  and  conditions  thereof,  including  (a) 
failure  to  deposit  all  the  capital  stock  of  Fair- 
view  Development,  Inc.  (except  100  shares  of 
preferred  stock),  aggregating  900  shares  thereto- 
fore owned  by  said  defendants  or  one  or  more  oi 
them,  or  acquired  under  the  terms  of  the  settle- 
ment agreement,  as  security  for  the  payment  o: 
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the  obligation  of  $89,000.00  undertaken  by  Fair- 
view  Development,  Inc.  ..."    (TR  245) 

In  his  affidavit  in  opposition  to  the  motion  to  va- 
;ate  the  judgment  the  plaintiff,  Cliff  Mortensen  states 
hat  Cash  Cole,  Everett  Nowell  and  Bayview  Realty, 
[nc.  have  refused  and  failed  to  deliver  said  stock 
n  escrow,  (TR  78)  and  states  further: 

".  .  .  but  it  was  specifically  provided  that  the 
defendants,  Cash  Cole,  Everett  Nowell  and/or 
Bayview  Realty,  Inc.  would  secure  performance 
of  said  undertaking  by  pledge  of  all  of  the  stock 
of  said  Eairview  Development,  Inc.,  as  herein- 
above stated  and  more  fully  set  out  in  said  stipu- 
lation .  .  ."    (TR  78-79) 

This,  the  plaintiffs  well  knew,  was  a  clause  impos- 
sible of  performance,  inasmuch  as  the  stock  in  ques- 
tion was  already  being  held  in  escrow  by  Roy  Sumpter 
)f  Seattle,  Washington,  a  fact  which  was  also  well 
mown  to  the  Honorable  Judge. 

From  the  affidavit  of  Appellant,  Cash  Cole,  it  may 
De  seen  that  the  plaintiffs  also  failed  to  comply  with 
,;his  part  of  the  stipulation  as  their  stock  was  like- 
vise  being  held  in  escrow  by  said  Roy  Sumpter: 
'•*....  When  the  stipulation  was  signed,  the  stock 
was  supposed  to  be  turned  over  to  Cash  Cole,  as 
the  President  of  Fairview  Development,  Inc.,  but 
although  repeated  demands  have  been  made  for 
said  stock,  plaintiffs  have  protested  delivery  of 
said  stock  to  Cash  Cole,  which  stock  has  hereto- 
fore been  held  in  escrow  by  Roy  Sumpter,  of  the 
Washington  Mortgage  Company,  Central  Build- 
ing, Seattle,  Washington.   That  when  Cash  Cole 
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requested  said  Roy  Sumpter  to  deliver  the  stock 
to  him,  Josef  Diamond,  attorney  for  the  plain- 
tiffs, objected  although  the  escrow  under  which 
said  stock  was  held  had  ended,  and  Cash  Cole's 
stock  should  have  been  delivered  to  him. 

Furthermore,  Cash  Cole  was  not  bound  to  de- 
liver the  stock  to  plaintiffs,  when  he  ascertained 
that  he  had  been  induced  to  sign  the  instruments 
and  note  while  unable  to  comprehend  the  import 
of  said  documents."    (TR  135-136) 

Statements  to  this  effect  may  also  be  found  in  Tom 
Cole's  affidavit: 

" .  .  .  This  stock  was  placed  in  escrow,  to  be  de- 
livered when  the  project  was  successfully  com- 
pleted ;  and  to  date  the  contract  has  not  been  com- 
pleted, as  set  forth  in  the  cross  complaint  on  file 
herein."    (TR  160-161) 

".  .  .  Mortensen's  attorneys  have  kept  the 
holder  of  the  escrow  stock  from  ever  delivering 
said  stock,  thereby  failing  to  perform  their  part 
of  the  agreement  ..."  (TR  161) 

It  should  be  noted  that  Roy  Sumpter  was  holding 
the  stock  in  question  under  an  escrow  agreement 
which  provided  that  the  stock  should  be  released  when 
the  project  was  completed.  Proof  of  the  completion 
of  the  project  could  only  be  by  a  letter  of  acceptance 
from  the  FHA  and  a  resolution  by  the  Board  of  Di- 
rectors of  the  corporation.  The  Mortensen  group  are 
not  in  possession  of  either  instrument,  nor  to  the 
knowledge  of  the  Appellants  have  these  instruments 
ever  been  issued.  Roy  Sumpter  released  the  stock 
illegally  and  this  Court  had  no  jurisdiction  to  order 
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the  release  of  this  stock,  nor  could  it  cancel  or  nullify 
the  original  provisions  under  which  Sumpter  was 
holding  the  stock.  It  is  difficult  to  understand  how 
Cash  Cole  could  be  expected  to  deliver  stock  in  es- 
crow, pursuant  to  the  agreement,  which  stock  was 
not  in  his  possession  and  was  being  kept  from  his 
possession  by  the  plaintiffs. 


V. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
ITS  FINDINGS  OF  FACT  NOS.  15,  16  AND  17  IN  THAT  THE 
LITIGATION  DEALT  WITH  THEREIN  WAS  NOT  A  VALID 
CLAIM  AGAINST  FAIRVIEW  DEVELOPMENT,  INC.,  BUT 
WAS,  IN  FACT,  OBLIGATIONS  OF  THE  OTHER  PLAINTIFFS. 
(Points  7(i),  7(j),  7(k)) 

In  its  findings  of  Fact  No.  17  the  Court  lists  the 
following  additional  litigations: 

A.  G.  Rushlight  &  Co.,  a  corporation,  v.  Nelse  Mor- 
tensen-Alaska  Inc.  a  corporation,  Fairview  Develop- 
ment, Inc.  et  al.,  No.  7163. 

Nelse  Mortensen-Alaska,  Inc.,  a  corporation,  et  al., 
v.  A.  G.  Rushlight  &  Co.,  a  corporation,  No.  3105. 

Nelse  Mortensen,  Cliff  Mortensen  and  Frank  V. 
Henderson,  co-partners  dba  Nelse  Mortensen-Alaska 
Co.,  et  al.,  v.  Pilip  &  Butt,  Inc.,  a  corporation,  et  al., 
No.  44280. 

Fairview  Development,  Inc.,  a  corporation,  v.  Nelse 
Mortensen-Alaska,  Inc.,  No.  3532.    (TR  243) 

In  case  No.  7163  the  following  claims  of  mechanic's 
and  materialman's  liens  had  been  filed: 
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A.  G-.  Rushlight  &  Co.  Inc.— Claim,  $344,973.30;  at- 
torneys' fees  $35,000.00  and  costs. 

Pilip  &  Butt  Painting  Contractors,  Inc. — Claim, 
$77,681.62  and  interest  accrued  thereon;  attorneys' 
fees,  $5,000.00  and  costs. 

C.  H.  Keaton,  dba  Keaton  Paint  Co. — Claim,  $17,- 
349.44,  and  interest  accrued  thereon;  attorneys'  fees, 
$2,000.00,  and  costs.    (TR  242) 

Concerning  this  litigation  the  Court  states  in  its 
Findings  of  Fact  No.  15: 

' '  15.  Cash  accepted  the  benefit  of  the  performance 
of  the  terms  and  conditions  of  the  settlement 
agreement  by  the  Mortensens  and  Henderson  re- 
sulting in  the  dismissal  of  the  various  litigations 
hereinafter  mentioned,  payment  by  them  of  $125,- 
000.00  to  A.  G.  Rushlight  &  Co.,  in  case  No.  7163, 
settlement  and  payment  in  the  same  cause  of  the 
claim  of  Pilip  &  Butt  Contractors,  Inc.,  and  re- 
lease and  settlement  of  other  conflicting  claims. 
No  restitution  has  been  offered  by  Cash  Cole 
and  Bayview  Realty,  Inc.,  or  others  in  their  be- 
half, to  place  the  parties  in  the  same  position  as 
they  were  at  the  time  of  the  filing  of  said  stipula- 
tions on  October  9,  1953."    (TR  241-242) 

If  any  debts  were  paid  they  were  the  debts  of  the 
Mortensens  and  due  under  the  terms  of  the  contract 
to  be  paid  by  them. 

The  Appellants  contend  that  the  claims  involved 
in  the  litigations  listed  above  were  not  valid  claims 
against  Fairview  Development,  Inc.,  but  were  obliga- 
tions of  the  Mortensen  group  pursuant  to  the  contract 
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of  July  10,  1950  entered  into  on  that  date  by  the  said 
group  and  Fairview  Development,  Inc.  (TR  22-23) 

These  claims,  with  the  attendant  litigation,  are  also 
listed  in  the  affidavits  of  Cliff  Mortensen,  wherein  it 
is  clearly  stated  that  said  claims  concern  mechanic's 
liens  by  sub-contractors  the  liability  in  connection  with 
payment  of  which  would  ultimately  rest  on  the  Mor- 
tensen group.    (TR  69-70) 

The  stipulation,  among  other  things,  provided  for 
the  payment  to  the  Mortensen  Group  of  $8,800.00  held 
by  the  National  Bank  of  Commerce,  Seattle,  Wash- 
ington.   (TR  41  and  233) 

This  money  was  held  in  escrow  by  said  bank  to 
assure  performance  imder  the  original  contract,  (TR 
22-23)  with  respect  to  landscaping  and  planting. 

The  uncontradicted  evidence  shows  that  this  land- 
scaping was,  in  fact,  never  done. 

Letter  from  J.  F.  Campbell.  (Tr.  34-35) 

Appellants'  Cross  Complaint,  Second  Cause  of  Ac- 
tion, Paragraph  III. 

"  Thereafter,  and  sometime  after  the  9th  day 
of  October,  1953,  the  said  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  V.  Henderson  fraudulently, 
and  through  false  representation  did  draw  from 
a  bank  in  Seattle  $8,800.00,  lawful  money  of  these 
cross  complainants,  which  money  represented  the 
contract  price  due  for  landscaping  of  said  apart- 
ments when,  in  truth  and  in  fact,  each  of  the 
parties,  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson,  knew  that  the  landscaping 
had  not  been  done  and  no  part  thereof  had  been 
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done,  and  therefore  wrongfully  and  fraudulently 
obtained  $8,800.00  from  the  cross  complainants, 
which  money  belonged  to  them;  ..."  (TR  129) 

Statements  to  the  same  effect  may  be  found  in  affi- 
davits by  Appellant,  Cash  Cole.  (TR  144-145  and 
157)  These  statements  have  at  no  time  been  denied 
by  the  plaintiffs. 


VI. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN  ITS 
FINDINGS  OF  FACT  NO.  1,  THAT  THERE  WAS  DISSENSION 
AND  DISCORD  AS  TO  WHO,  IN  FACT  COMPRISED  THE  DI- 
RECTORATE; THAT  THERE  WAS  IMPROPER  DISPOSITION 
OF  CORPORATE  FUNDS,  IMPAIRMENT  OF  CORPORATE 
PROPERTY,  USURPATION  OF  CONTROL  AND  EXERCISE  OF 
CORPORATE  POWERS  WITHOUT  AUTHORITY.  (Point  7(a)) 

The  Appellants  contend  that  there  is  no  evidence 
to  the  effect  that  there  was  "dissension  and  discord 
as  to  who,  in  fact,  comprised  the  directorate".  On  the 
contrary,  the  evidence  clearly  shows  that  it  was  at  al 
times  entirely  clear  who  comprised  the  directorate  and 
none  of  the  parties  had  any  doubt  thereof. 

There  was  a  question  as  to  certain  actions  by  the 
plaintiff,  Cliff  Mortensen  who,  according  to  Cash  Cole, 
signed  his  name  as  president  of  Fairview  Develop- 
ment, Inc.  in  spite  of  the  fact  that  Everett  Nowel 
was,  up  to  the  time  of  the  execution  of  the  stipulation, 
the  duly  elected  president. 

Affidavit  by  Cash  Cole. 

".  .  .  That  Cliff  Mortensen  signed  any  and  al 
papers  that  he  saw  fit  as  president,   and  that 
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Nowell,  at  no  time  did  anything  to  affirm  his  right 
and  duty  as  president,  notwithstanding  the  fact 
that  affiant  protested  such  procedure  to  him  in 
front  of  his  attorneys.  To  the  last  Cliff  Morten- 
sen  signed  his  name  as  president  of  the  corpora- 
tion to  the  final  papers  releasing  all  of  Fairview 's 
security  money  for  completion  of  the  contract, 
yet  Nowell,  as  the  regularly  elected  president  of 
the  corporation,  did  nothing  to  nullify  such  ac- 
tion .  .  ."    (TR  154-155) 

This  has  not  at  any  time  been  denied  by  the  plain- 
tiffs and  it  was  expressly  admitted  by  the  defendant, 
Everett  Nowell,  while  denying  that  he  had  failed  to 
take  steps  to  stop  Cliff  Mortensen  from  signing  his 
name  as  President. 

"That  your  affiant,  Everett  Nowell,  repeatedly 
took  action  to  stop  Cliff  Mortensen  from  signing 
any  papers  as  president  of  Fairview  Development, 
Inc."    (TR  176) 

This  action  on  the  part  of  Cliff  Mortensen  could 
not  in  any  way  be  construed  to  show  "  dissension  and 
discord  as  to  who  comprised  the  directorate"  and  no- 
where in  the  record  does  there  appear  any  statement 
casting  any  real  doubt  with  respect  to  the  composi- 
tion of  the  Board. 

There  is,  in  one  of  Cliff  Mortensen 's  affidavits,  a 
passage  which  could  be  construed  to  state  a  claim  by 
said  Cliff  Mortensen  that  Nelse  Mortensen  and  Frank 
Henderson  were  also  directors  in  Fairview  Develop- 
ment, Inc.: 

"1.  That  he  is  one  of  the  plaintiffs  in  the  above 
entitled  cause,  and  that  said  cause  was  filed  by 
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Fairview  Development,  Inc.,  an  Alaska  corpora- 
tion; Nelse  Mortensen,  the  undersigned  and 
Frank  V.  Henderson,  individually  and  as.  Di- 
rectors and  stockholders  of  Fairview  Develop- 
ment, Inc "  (TR  66-67) 

First,  it  is  doubtful  if  Cliff  Mortensen,  by  this 
passage,  meant  to  claim  that  Nelse  Mortensen  and 
Frank  Henderson  were  Directors  of  Fairview; 

Second,  this  claim,  if  so  it  is,  has  been  expressly  de- 
nied  by  Cash  Cole,  who  points  out  that  no  real  doubt 
as  to  the  falseness  of  this  claim  could  have  existed 
in  the  minds  of  the  plaintiffs  inasmuch  as  the  minutes 
of  the  corporation  are  plainly  explicit  as  to  this  mat- 
ter. 

Affidavit  by  Cash  Cole. 

"  Affiant  further  states,  in  reply  to  the  affidavit 
of  Cliff  Mortensen,  on  file  herein,  that  the  state- 
ment in  paragraph  I  of  said  affidavit  are  untrue, 
(sic)  That  Frank  Henderson  and  Nelse  Morten- 
sen are  not  and  have  never  been  directors  of  Fair- 
view  Development,  Inc.  as  may  be  verified  by  the 
corporation's  minute  book.  .  .  ."  (TR  159-160) 
(Emphasis  added) 

As  to  the  statement  of  the  Court  to  the  effect  that 
there  was  " improper  disposition  of  corporate  funds", 
the  Appellants  contend  that  this  is  wholly  an  arbi- 
trary finding  by  the  Honorable  Judge  and  that  the 
preponderance  of  evidence  points  toward  a  contrary 
conclusion. 

In  the  plaintiffs'  complaint  numerous  allegations 
are  set  forth  concerning  alleged  misdeeds  on  the  part 
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of  the  defendants  in  the  handling  of  the  corporate 
funds  and  the  corporate  property  and  to  the  effect 
that  the  defendants  allegedly  usurped  control  and 
possession  and  that  they  exercised  corporate  powers 
without  authority  of  the  Board. 

These  allegations  the  defendants  deny  in  their  an- 
swer, and  it  is  submitted  that,  inasmuch  as  the  trial 
was  never  carried  beyond  the  first  day  and  that,  con- 
sequently the  defendants  never  had  an  opportunity 
to  present  their  case  and  for  cross  examination  these 
statements  stand  merely  as  unproven  allegations,  and 
Appellants  contend  that  it  was  reversible  error  by 
the  Honorable  Judge  to  adopt  said  allegations  as 
facts. 

An  analysis  of  the  Transcript  bears  out  this  con- 
tention and  the  evidence  contained  therein  leaves  little 
doubt  with  respect  thereto. 

According  to  affidavit  by  Cash  Cole  a  contract  was 
entered  into  by  the  defendants  and  the  Mortensen 
group  wherein  it  was  agreed  that,  upon  completion  of 
FairvieW  Manor,  Bayview  Realty  should  have  the 
operation  and  management  of  said  housing  project 
Bayview  Realty  being  a  corporation  owned  by  the 
defendants,  Cash  Cole  and  Everett  Nowell.  (TR  24) 
I  This  contract  was  ratified  on  August  3,  1951  by  reso- 
lution of  the  Board  of  Directors  of  Fair  view  Develop- 
ment, Inc.  which  was,  then  and  up  to  the  time  of  the 
execution  of  the  stipulation,  comprised  of  Everett 
Nowell,  Cash  Cole  and  Cliff  Mortensen,  and  an  agree- 
ment pursuant  to  this  resolution  was  executed  by  and 
^between  Bayview  Realty,  Inc.  and  Fairview  Develop- 
ment. Inc.  CTR  25) 
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In  said  resolution  and  agreement  pursuant  thereto 
Bayview  Realty  was  to  receive  a  fee  of  five  percent 
of  the  total  income  of  Fairview  Development,  Inc. 
with  a  minimum  guarantee  of  $2,000.00  per  month 
plus  all  expenses  incurred.   (TR  25) 

According  to  affidavit  by  Appellant,  Cash  Cole,  a 
firm  of  certified  public  accountants  was  retained 
through  action  of  the  Board  of  Directors  of  Fairview 
Development,  Inc.  and  one  of  the  members  of  the 
firm,  Herbert  Lofquist,  himself  a  certified  public  ac- 
countant, set  up  an  accounting  system  that  has  been 
followed  ever  since.   (TR  26-27) 

Defendants,  Cash  Cole  and  Everett  Nowell,  man- 
aged the  project  and  received  their  salaries  as  per 
action  of  the  Board  of  Directors,  (TR  25)  but  on 
January  1,  1953  Everett  Nowell  took  himself  off  the 
payroll  as  drastic  economies  were  necessary,  after 
which  time  Fairview  Development,  Inc.  paid  less  than 
the  $2,000.00  per  month  agreed  upon.    (TR  25) 

Cash  Cole  and  Everett  Nowell  occupied  apartments 
in  the  project  which  was  necessary  for  the  proper 
management.    (TR  28) 

As  to  the  allegations  by  the  plaintiffs  that  the  de- 
fendants were  guilty  of  the  impairment  of  corporate 
assets  which  allegations  the  Honorable  Judge  has  ac- 
cepted as  facts,  a  fully  satisfactory  explanation  may 
be  found  in  the  several  affidavits  and  statements  by, 
or  in  support  of,  the  defendants. 

The  Mortensen  group,  according  to  the  contract  of 
July  10,  1950,  assumed  the  liabilities  and  responsi- 
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bilities  for  the  construction  of  the  project.  The  Mor- 
tensen  group,  however,  failed  to  meet  these  liabilities 
(TR  29  et  seq.)  and  further  failed  to  complete  the 
construction  of  said  project  according  to  terms  and 
specifications.    (TR  29-30) 

Appellant,  Cash  Cole,  states: 

"18.  That  in  spite  of  the  inadequacies  of  the 
construction  by  the  plaintiffs  herein  individually 
and  further  in  spite  of  the  fact  that  they  have  re- 
ceived the  entire  $3,080,000.00  for  the  construc- 
tion of  the  project  and  have  failed  to  pay  sub- 
stantial sums  of  money  required  by  them  to  be 
paid,  the  management  of  this  project  has  been 
carried  on  in  a  remarkably  efficient  and  proper 
manner;  in  substantiation  of  this  attached  hereto 
is  a  copy  of  a  letter  directed  to  Fairview  De- 
velopment, Inc.,  and  by  this  reference  made  a 
part  hereof.  This  letter  is  from  J.  C.  Campbell, 
Vice-President  and  manager  Mortgage  Loan  De- 
partment, Seattle  Trust  and  Savings  Bank,  who 
is  servicing  the  underlying  mortgage  on  the  proj- 
ect for  Institutional  Securities  Corporation  of 
New  York.  One  paragraph  of  the  attached  letter 
should  be  emphasized  as  follows: 

'First  I  want  to  compliment  you  on  the  work 
that  has  been  done  to  keep  the  property  operat- 
ing in  an  efficient  manner.  Upon  receipt  of  the 
figures  indicating  the  amounts  of  money  that  have 
been  spent,  they  appeared  staggering  at  first 
glance  "but  after  my  examination  of  the  premises 
and  familiarizing  myself  with  the  problems  which 
you  have  had  to  face  one  cannot  help  but  admire 
the  management's  approach  to  its  problems  and 
its  will  and  determination  to  correct  the  deficien- 
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cies  that  have  developed,  for  the  preservation  and 
continued  operation  of  the  project.'  "   (TR  30- 

31) 

This  letter  part  of  which  has  been  quoted  above  is 
set  out  in  full  in  the  Transcript  on  pages  33  to  37, 
inch 

The  Appellants  request  that  the  Honorable  Court 
read  carefully  the  defendants'  cross  complaint  wherein 
the  deficiencies  in  construction  have  been  documented 
in  detail,  (TR  103-131)  and  affidavits  by  Cash  Cole 
explaining  in  detail  the  problems  with  which  the 
managers  of  the  project  were  faced.  (TR  143-163) 
The  Appellants  further  refer  to  affidavit  by  Allene 
Hendricks,  bookkeeper  for  Fairview  Manor.  (TR 
171-172) 

The  records  show  that  $140,000.00  of  capital  im- 
provements were  made  and  that  all  operating  expenses 
were  paid  to  date  in  a  period  of  2%  years  of  oper- 
ation. 

These  several  statements  concerning  the  manage- 
ment of  Fairview  Manor  and  the  expenditure  of  funds 
of  Fairview  Development,  Inc.  have  never  been  ade- 
quately refuted  by  the  plaintiffs.  These  plaintiffs 
have  limited  themselves  to  mere  allegations  and  accu- 
sations without  any  attempt  of  documentation  or 
proof.  But  in  spite  thereof  the  Honorable  Judge 
arbitrarily  has  taken  the  point  of  view  of  the  plain- 
tiffs. In  spite  of  the  fact  that  the  plaintiffs  have  been 
unable  to  document  their  denials  of  the  defendants' 
statements  concerning  deficiencies  in  the  construction 
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as  shown  in  the  affidavit  by  Cliff  Mortensen  and  Frank 
Henderson,  (TR  177-178)  the  Honorable  Judge  states 
as  follows: 

"22.  The  defendants,  Cash  Cole  and  Bayview 
Realty,  Inc.,  have  reiterated  claims  upon  which  the 
suit  herein  before  mentioned  .  .  .  was  based  ...  It 
was  based  on  excessive  and  unreasonable  claims 
involving  purported  defects  in  construction  which 
actually  resulted  from  defective  plans  and  speci- 
fications prepared  by  an  architect  selected  by 
Cole,  and  from  changes  connected  with  the  prog- 
ress of  construction,  which  were  required  and 
authorized  by  the  plaintiff  corporation.  .  .  ." 
(TR  246) 

This,  the  Appellants  submit,  is  a  mere  statement  of 
opinion  arrived  at  in  an  arbitrary  manner  in  the  teeth 
of  detailed  documentation  by  the  defendants  and  with- 
out any  semblance  of  adequate  proof  on  the  part  of 
the  plaintiffs. 

There  is  nothing  any  place  in  the  record  to  show 
that  Cash  Cole  selected  the  original  architect.  It  must 
be  kept  in  mind  that  there  were  two  different  archi- 
tects concerned  with  the  project;  Jerry  Fields,  the 
original  architect  accepted  by  the  Mortensen  group 
and  not  known  by  Cole  at  the  time  of  the  acceptance, 
and  the  other  architect,  Jesse  Warren,  who  was  em- 
ployed by  Cole  on  behalf  of  Fairview  Manor  to  make 
an  investigation  of  the  project  as  to  its  completion 
according  to  plans  and  specifications.  The  plaintiffs 
have  attempted  to  picture  Warren  as  the  man  who 
drew  the  original  specifications  while  the  fact  is  that 
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he  was  the  man  who  wrote  the  report  contained  in 
the  cross  complaint.   (TR  132-33) 

As  for  the  statement  that  the  defendants  exercised 
corporate  powers  without  authority  of  the  Board, 
this  also  is  based  on  completely  undocumented  charges, 
and  contrary  to  the  corporation's  records. 

In  their  complaint  the  plaintiffs  state  as  follows : 
"XII.  That  the  defendants,  Cash  Cole  and  Ev- 
erett Nowell,  in  violation  of  said  agreement  have 
attempted  to  act  for  or  on  behalf  of  the  plaintiff 
corporation  without  any  authority  or  right  what- 
soever, .  .  .  Said  defendants  have  failed  and  re- 
fused to  submit  matters  which  could  not  be  settled 
by  the  Board  of  Directors  of  plaintiff  corporation 
to  Ken  Kadow,  but  have  entirely  ignored  the 
Board  of  Directors  and  the  stockholders  of  said 
corporation.  Said  defendants,  Cash  Cole  and  Ev- 
erett Nowell,  have  usurped  the  authority  and 
powers  of  the  plaintiff  corporation  and  have 
failed  and  neglected  to  call  or  hold  any  annual 
meeting  of  the  stockholders  as  required  by  the 
by-laws  of  the  corporation."    (TR  9-10) 

The  Appellants  submit  that  the  minutes  of  Fair- 
view  Development,  Inc.  show  that  the  required  meet- 
ings were  held  and  that  the  defendants  acted  upon 
proper  authority. 

As  to  failure  on  the  part  of  the  defendants  to  sub- 
mit matters  on  which  the  Board  could  not  agree,  the 
only  instance  specified  by  the  plaintiffs  (TR  12)  has 
been  adequately  explained  and  refuted  by  the  Appel- 
lant, Cash  Cole.  (TR  31-32) 
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VII. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
ITS  FINDINGS  OF  FACT  NOS.  19  AND  20  IN  THAT  THE 
STATEMENTS  CONTAINED  THEREIN,  THAT  THE  MORTEN- 
SEN  GROUP  HAVE  FULLY  PERFORMED  AND  THAT  CASH 
COLE  AND  NOWELL  HAVE  DEFAULTED  UNDER  THE  TERMS 
OF  THE  STIPULATION  AND  SETTLEMENT  ARE  MISLEAD- 
ING  AND  NOT  ACCORDING  TO  THE  EVIDENCE.  (Point  7(1), 
7(m)) 

The  Mortensen  group  did  not  turn  over  their  stock 
in  Fairview  Development,  Inc.  to  Cash  Cole,  as  pro- 
vided for  in  the  stipulation;  (TR  38)  thus  preventing 
said  Cash  Cole  from  placing  this  stock  in  escrow  to- 
gether with  the  Fairview  stock  owned  by  Bayview 
Realty,  Inc.  This  stock,  as  has  been  pointed  out  above, 
was  being  held  in  escrow  by  Roy  Sumpter  and  its 
release  had  been  prevented  by  the  attorneys  for  plain- 
tiffs. 

As  for  the  obligations  to  A.  Gr.  Rushlight  &  Co., 
Pilip  &  Butt  and  C.  H.  Keaton,  these  were  obliga- 
tions of  the  Mortensen  group  and  of  no  concern  to 
Cash  Cole.  This  has  been  dealt  with  in  paragraph 
"V"  herein. 

The  Appellants  further  contend  that  the  Court 
erred  in  its  statement  in  its  Findings  of  Fact  No.  20 
;to  the  effect  that  "Bayview  Realty,  Inc.,  Cash  Cole 
and  Nowell  have  defaulted  under  the  stipulation  and 
;  settlement  agreement"  as  Nowell  did  not  join  in  the 
s  motion  to  set  aside  the  final  decree  and  if  there  has 
\  been  any  default  on  his  part  it  has  been  on  the  side 
i  of  the  plaintiffs.  Nowell,  as  clearly  appears  from  the 
!  evidence,  was  well  paid  by  the  plaintiffs  for  his  part 
'in  the  conspiracy. 
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The  reason  for  Cole's  default  with  respect  to  his 
failure  to  place  the  Fairview  stock  in  escrow  has  been 
fully  explained  under  paragraph  IV  herein. 

Concerning  the  failure  of  Cash  Cole  to  meet  the  ob- 
ligations involving  the  payment  of  $89,000.00  as  pro- 
vided for  in  the  stipulation,  it  is  misleading  to  in- 
clude this  " default"  in  the  Statement  of  Fact  upon 
which  the  denial  of  the  motion  to  set  aside  the  final 
judgment  is  based.  Appellants,  in  their  motion  to  set 
aside  the  final  judgment,  and  in  their  various  affidavits 
in  support  thereof,  have  clearly  stated  the  impossibil- 
ity of  performance  on  the  part  of  the  Appellants  of 
this  stipulation  and  agreement  and  the  very  motion 
concerns  itself  with  this  impossibility  and  with  the  fact 
that  the  stipulation  was  obtained  by  the  plaintiffs  by 
fraud,  that  Cash  Cole  had  been  badly  overreached  and 
that  the  plaintiffs  had  taken  advantage  of  Cash  Cole's 
condition  to  obtain  his  signature  when  he  could  not 
read  and  did  not  know  what  he  was  doing  due  to  his  se- 
vere illness;  all  of  which  is  amply  supported  by  the 
evidence. 

Under  these  circumstances  the  Appellants  had  no 
duty  whatsoever  to  perform  under  the  fraudulently 
obtained  stipulation  and  agreement. 
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VIII. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
ITS  FINDINGS  OF  FACT  NO.  21  IN  THAT  THE  REFERENCES 
CONTAINED  IN  THE  AFFIDAVITS  OF  THE  APPELLANTS, 
CONCERNING:  THE  FINANCIAL  CONDITION  OF  FAIRVIEW 
MANOR  AND  THE  PLAINTIFFS'  KNOWLEDGE  THEREOF, 
AND  CONCERNING  THE  SEPARATE  NEGOTIATIONS  AND 
AGREEMENTS,  WERE  MATTERS  INTIMATELY  CONNECTED 
WITH  THE  STIPULATION  AND  AGREEMENT  AND  UPON 
WHICH  SAID  STIPULATION  DEPENDED  IN  PART.  (Point 
7(m)) 

Contrary  to  the  opinion  expressed  by  the  Honor- 
able Judge,  the  Appellants  contend  that  knowledge 
by  the  plaintiffs  concerning  the  financial  condition  of 
Fairview  Manor  is  directly  relevant  to  the  issues 
raised  by  the  motions. 

The  stipulation  provides  as  follows: 
".  .  .  and  in  consideration  of  such  release  and 
discharge  of  all  liability,  Fairview  Development, 
Inc.,  agrees  to  pay  to  Nelse  Mortensen,  Cliff 
Mortensen  and  Frank  Henderson,  the  sum  of 
Eighty-nine  Thousand  Dollars  ($89,000.00)  with- 
out interest,  as  herein  provided.  ..."  (TR  38) 

In  view  of  the  above  it  is  hard  to  understand  how 
the  Honorable  Judge  can  arrive  at  the  conclusion  that 
the  financial  condition  of  Fairview  Manor,  the  sole 
asset  of  Fairview  Development,  Inc.,  is  irrelevant  to 
the  issues. 

The  Appellants  contend,  and  it  is  part  of  their  con- 
tentions on  which  the  motion  to  set  aside  the  stipula- 
tion and  the  judgment  based  thereon  is  based,  that 
the  plaintiffs  not  only  knew,  at  the  time  of  the  exe- 
1  cution  of  the   stipulation,   that   Cash   Cole  was  in- 
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capable  of  doing  business  and  did  not  know  what  he 
was  doing,  but  also  that  the  plaintiffs  well  knew  that 
the  stipulation  was  impossible  of  performance. 

True,  the  stipulation  provided  that  Cash  Cole  se- 
cure the  payment  by  Fairview  Development,  Inc.,  but 
the  plaintiffs  knew  that  the  sole  income  of  Cash  Cole 
was  derived  from  Fairview  Manor  and  Fairview  De- 
velopment, Inc.  and  hence  the  question  of  the  plain- 
tiffs' knowledge  in  connection  therewith  was  not  only 
relevant  to,  but  is  actually  one  of,  the  issues  involved. 

Appellant,  Cash  Cole,  states  that  the  plaintiffs  well 
knew  that  the  payments  by  Fairview  Development, 
Inc.  provided  for  in  the  stipulation,  were  impossible 
to  meet  and  that  all  the  plaintiffs  had  access  to  the 
books  of  the  corporation  and  knew  the  income  from 
rentals  and  the  payments  required  by  the  mortgage 
and  the  ordinary  expenses.  (TR  59)  Statements  to 
the  same  effect  may  be  found  in  affidavits  by  Tom 
Cole,  (TR  63)  who  further  states  that  he  advised  Dick 
Rushlight  to  that  effect.  (TR  134) 

The  Appellants  further  contend  that  the  matters 
concerning  the  separate  agreement  with  Nowell  and 
the  note  to  Rushlight  are  matters  relevant  to  the 
issues  raised  and  very  much  to  the  point. 

The  said  agreement  and  note  were  procured  at  the 
same  time  and  under  the  same  conditions  and  circum- 
stances as  those  under  which  the  stipulation  was  pro- 
cured, and  these  matters  were,  from  the  beginning  in- 
extricably a  part  of  the  general  scheme  to  defraud 
Cash  Cole,  as  the  evidence  amply  shows  and  has  beer 
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pointed  out  above.  Without  the  help  of  Dick  Rush- 
light and  of  Everett  Nowell,  who  was  originally  him- 
self a  defendant,  but  apparently  who  joined  with  the 
plaintiffs  and  came  out  with  a  fine  settlement,  this 
scheme  could  not  have  been  carried  to  its  successful 
conclusion. 

Rushlight  had  been  paid  all  but  $50,000.00  of  his 
contract  prior,  yet  he  arranged  the  settlement  under 
which  he  got  $125,000.00  from  the  Mortensen  group 
and  a  note  for  $25,000.00  from  Fairview  Manor, 
which  amounts  to  $100,000.00  more  than  his  original 
contract.    (TR  157) 

Refusal  by  the  Honorable  Judge  to  consider  these 
matters  as  part  of  the  Appellants'  proof  of  the  fraud 
perpetrated  upon  them  was  arbitrary  and  prejudicial 
error. 


IX. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
ITS  FINDINGS  OF  FACT  NO.  22  IN  THAT  THERE  WAS  NO 
EVIDENCE  THAT  CAUSE  NO.  3532  WAS  DISMISSED  AND 
THAT  NELSE  MORTENSEN  ALASKA  CO.  IS  NOT  A  PARTY 
TO  THIS  SUIT  AND  ANY  DISMISSAL  IN  THAT  CAUSE 
WOULD  NOT  PREJUDICE  THE  DEFENDANTS  IN  THIS 
CAUSE.  (Point  7(o)) 

The  Court  states  that  this  suit  is  based  on  "exces- 
'sive  and  unreasonable  claims".  (TR  246)  These 
claims  have  been  fully  explained  in  the  Appellants' 
i  various  affidavits  and  have  been  set  out  in  detail  in 
;  the  cross  complaint,  and  never  denied  and  should  have 
ibeen  accepted  as  the  truth.    (TR  103-131) 
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The  Court  further  states : 

"It  was  based  on  excessive  and  unreasonable 
claims  involving  purported  defects  in  construc- 
tion which  actually  resulted  from  defective  plans 
and  specifications  prepared  by  an  architect  se- 
lected by  Cole,  and  from  changes  connected  with 
the  progress  of  construction,  tvhich  were  required 
and  authorized  by  the  plaintiff  corporation/'  (TR 
246)  (Emphasis  added) 

Of  this  opinion  there  is  no  proof  as  the  question 
has  not  been  litigated.  Against  the  bare  allegations  to 
this  effect  stands  however,  the  detailed  documentation 
contained  in  the  cross  complaint  (TR  103-131)  and 
this  whole  matter  has  further  been  brought  out  and 
explained  in  the  various  affidavits  by  and  in  behalf 
of  the  Appellants. 


X. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED  IN 
ITS  FINDINGS  OF  FACT  NO.  23  IN  THAT  THE  FINDING  IS 
CONTRARY  TO  THE  EVIDENCE.  (Point  7(p)) 

In  its  Findings  of  Fact  No.  23  the  Court  states  as 
follows : 

"The  purpose  of  this  suit  filed  by  the  plaintiffs 
was  to  resolve  the  deadlock  in  the  conduct  and 
affairs  of  the  plaintiff  corporation,  due  to  the 
failure  of  the  board  of  directors  to  proceed,  to 
resolve  the  deadlock  among  the  stockholders  and 
members  of  said  board  resulting  of  paralysis  of 
corporate  functions,  to  end  the  dissension  and 
discord  in  said  board,  to  eliminate  mismanage- 
ment and  improper  disposition  of  funds  and  dis- 
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sipation  of  assets  and  impairment  of  corporate 
property  by  the  principal  defendants/'  (TR  247) 
(Emphasis  added) 

The  Honorable  Judge  here  adopts  as  facts  the  mere 
allegations  by  the  plaintiffs;  allegations  which  have 
not  been  litigated  and  for  which  there  appears  no 
satisfactory  evidence  while  the  Appellants  have  pro- 
vided ample  evidence  to  the  effect  that  the  manage- 
ment has  been,  in  all  respects,  efficient  and  that  all 
the  shortcomings  and  difficulties  encountered  were 
solely  due  to  the  failure  of  the  plaintiffs  to  properly 
perform. 

"The  proceedings  at  the  trial  and  the  deposi- 
tion taken  theretofore  of  Cash  Cole,  and  the  af- 
fidavits filed  herein  showed  many  improper  acts 
in  management  by  Cash  Cole  and  members  of  his 
family  and  Nowell:  .  .  ." 

The  Appellants  contend  that  the  testimony  given 
by  Cash  Cole  during  the  trial  was  not  competent  evi- 
dence and  it  was  reversible  error  for  the  Honorable 

'  Judge  to  consider  this  testimony  in  denying  the  Ap- 
pellants' motion  to  vacate  the  judgment,  Cash  Cole 
was  called  as  an  adverse  witness  by  the  plaintiffs  and 

:  testified  on  direct  examination.  No  opportunity  for 
cross  examination  was  afforded  the  defendants  as 
Cash  Cole  on  the  night  of  the  first  day  of  trial  suf- 
fered a  severe  heart  attack  and  was  unable  to  attend 
further.  The  plaintiffs  could  not  be  expected  to  bring 

i  out  any  of  the  good  of  Cash  Cole  and  his  side  of  the 

'  story  was  never  touched  upon  at  the  hearing. 
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Evidence  from  a  former  trial  is  never  admissible  in 
a  subsequent  trial  if  there  has  been  no  opportunity 
for  cross-examination. 

American  Jurisprudence,  Evidence,  paragraph 

695; 
Corpus  Juris  Secundum,  Evidence,  paragraph 
390. 

There  was  no  subsequent  trial  here,  but  the  same 
rule  would  prevail,  as  here  Cash  Cole's  testimony 
would,  of  necessity,  be  completely  misleading  because 
no  opportunity  was  afforded  him  to  be  cross  examined 
as  to  these  matters. 

The  " improper  acts"  enumerated  by  the  Honorable 
Judge  are  mere  allegations  by  the  plaintiffs  which 
have  been  arbitrarily  adopted  as  facts  contrary  to  the 
competent  evidence. 

The  purchase  of  auto  parts  for  Tom  Cole  has  been 
explained  by  Cash  Cole  as  an  accommodation  extended 
to  the  employees  of  Fairview  Manor  in  order  to  take 
advantage  of  wholesale  rates  for  which  Fairview 
Manor  has  been  paid  back.  (TR  149)  It  should  fur- 
ther be  noted  that  Tom  Cole's  truck  was  sometimes 
used  for  hauling  for  the  project. 

The  Appellants  further  state  that  Cash  Cole's 
daughter-in-law  received  a  message  that  her  mother 
in  Kansas  was  dying  an  hour  or  two  before  the  de- 
parture of  the  night  plane.  The  charge  for  the  fare 
was  made  to  Fairview  Manor  and  later  paid  for  by 
Tom  Cole,  her  husband,  Assistant  Manager  of  Fair- 
view.  The  record  shows  that  this  was  paid  as  per  the 
signature  of  the  receiver. 
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The  telephone  calls  of  which  the  plaintiffs  complain 
were  in  the  regular  line  of  business  at  the  time  when 
$140,000.00  worth  of  improvements  were  being  made 
and  during  the  continuous  conferences  with  lawyers 
trying  to  defend  the  property  rights  against  the 
Mortensen  group  and  their  numerous  wrong  doings. 

The  bar  referred  to  is  a  simple  counter  with  built- 
in  stools,  to  use  in  place  of  a  table  and  chairs  for 
eating.  In  Mr.  Nowell's  absence  this  apartment  was 
rented  at  $14.00  per  night  when  in  use  as  an  emer- 
gency apartment.  (TR  28) 

The  payment  to   Nowell  of  $1,000.00  per  month 
could  not  rightly  be  considered  an  improper  act  in 
view  of  the  contract  between  Bayview  Realty,  Inc., 
and  Fairview  Development,  Inc.,  providing  for  a  fee 
to  be  paid  to  Bayview  for  the  management  of  Fair- 
view  Manor  of  five  percent  of  the  total  income  of 
Fairview  Development,  Inc.,  with  a  minimum  guaran- 
,  tee  of  $2,000.00  per  month.    (TR  25)    It  should  be 
.  noted  with  respect  to  this,  that  Nowell's  salary  was 
voluntarily  discontinued  on  January  1,   1951,   after 
':  which  time  Bayview  received  considerably  less  than 
the  amount  contracted  for.  (TR  24-25) 

As  to  these  and  other  " improper"  acts,  none  of 
!  these  are  more  than  mere  allegations  as  to  which  the 

Appellants  have  had  no  opportunity  to  present  any 
:  kind  of  defense  because  said  Appellants,  by  the 
I  Court's  denial  of  the  motion  to  vacate  the  judgment, 

have  been  deprived  of  their  opportunity  for  trial. 
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XI. 

THE    APPELLANTS    CONTEND    THAT   THE    COURT   ERRED    IN 
APPOINTING  A  RECEIVER  FOR  FAIRVIEW  MANOR.  (Point  2) 

Concerning  the  appointment  of  receivers  the  fol- 
lowing is  quoted  from  American  Jurisprudence,  V. 
45,  Receivers: 

"51.  Dissatisfaction,  Dissension,  Disagreement. 
The  general  rule  is  that  dissatisfaction  of  stock- 
holders and  dissension  and  disagreement  among 
stockholders  and  directors  are  not  in  themselves 
grounds  for  the  appointment  of  a  receiver  of 
corporate  property.  Mere  differences  or  disputes 
as  to  corporate  management,  so  long  as  the  of- 
ficers or  stockholders  do  no  act  that  is  fraudulent, 
illegal  or  ultra  vires,  will  not  warrant  the  inter- 
vention of  a  court  of  chancery,  because  in  the  ab- 
sence of  fraud,  illegality  or  conduct  that  is  ultra 
vires  the  will  of  the  majority  is  entitled  to  con- 
trol. .  .  .  Dissensions  between  two  persons  who 
are  equal  owners  of  the  stock  of  a  corporation, 
and  are  also  its  officers,  will  not  justify  the  ap- 
pointment of  a  receiver  so  long  as  no  actual 
ivrong  is  committed  by  either  of  them  .  .  .  How- 
ever, the  courts  have  been  comparatively  liberal 
in  the  appointment  of  a  receiver  of  a  corporation, 
even  though  it  is  a  solvent  and  going  concern, 
where  there  are  such  dissensions  among  the  stock- 
holders, directors  or  officers  that  the  corporation 
cannot  successfully  carry  on  its  corporate  func- 
tions, imminent  danger  of  loss  of  assets  is  threat- 
ened and  no  other  remedy  appears  to  be  ade- 
quate." (Emphasis  added) 

The  plaintiffs,  in  their  complaint,  allege  various 
"wrong-doings"  on  the  part  of  the  defendants  in  sup- 
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port  of  their  contention  that  a  receiver  should  be  ap- 
pointed for  Fairview  Manor  from  which  the  Appel- 
lants quote. 

"VII.  That  as  the  apartment  units  were  com- 
pleted ...  the  defendants,  Cash  Cole  and  Everett 
Nowell,  acting  individually  or  as  officers,  direc- 
tors and  stockholders  of  Bayview  Realty,  Inc., 
or  both,  ...  did  wrongfully  usurp  and  take  unto 
themselves,  without  any  authority,  possession  of 
the  premises  and  the  control  of  said  apartment 
housing  project,  collecting  the  rentals  therefrom, 
controlling  the  project  and  disbursing  the  rentals 
at  will  and  without  accounting  to  the  plaintiffs 
...  all  without  any  right  or  authority  whatso- 
ever/' (TR  6) 

"IX.  .  .  Cash  Cole  and  Everett  Nowell  .  .  .  have 
without  right  or  authority  paid  themselves  from 
the  rentals  and  funds  belonging  to  the  plaintiff 
Fairview  Development,  Inc.,  salaries  and  ex- 
penses never  approved  or  authorized  by  the 
plaintiff  Fairview  Development,  Inc.,  or  the 
board  of  directors  of  said  Fairview  Development, 
Inc.  .  .  .  Said  salaries  and  withdrawals  have  been 
exorbitant,  beyond  all  proportion  to  services  ren- 
dered and  without  lawful  authority  or  legal  right. 
...  In  addition  thereto  said  defendants,  Cash 
Cole  and  Everett  Nowell,  have  occupied  apart- 
ments in  said  project  rent  free  likewise  without 
any  authority  or  approval  .  .  .  Cash  Cole  and 
Everett  Nowell  have  further  and  without  any 
legal  right  or  legal  authority  paid  to  themselves 
.  .  .  large  expenses  and  costs  of  living  for  them- 
selves and  their  families  while  sojourning  beyond 
the  limits  of  the  City  of  Fairbanks  and  not  in  the 
furtherance  of  any  interest  or  business  of  the 
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plaintiff  Fairview  Development,  Inc.,  or  said 
Fairview  Manor  project  .  .  .  Said  defendants 
have  failed  to  account  for  the  funds  belonging  to 
the  plaintiff  corporation  ...  or  to  obtain  the  ap- 
proval of  said  board  of  directors  ..."  (TR  6-7) 

These  and  other  allegations  by  the  plaintiffs  have 
been  fully  answered  and  explained  by  the  defendants. 
The  management  of  Fairview  Manor  had  been  en- 
trusted to  Bayview  Realty,  Inc.,  pursuant  to  resolu- 
tion of  the  Board  of  Directors  of  Fairview  Develop- 
ment, Inc.,  of  August  3,  1951,  (TR  24-25)  and  by  con- 
tract between  Fairview  Development,  Inc.,  and  Bay- 
view  Realty,  Inc.,  pursuant  to  said  resolution,  exe- 
cuted on  December  1,  1951. 

Plaintiff,  Fairview  Development,  Inc.,  retained  a 
firm  of  certified  public  accountants  and  one  of  the 
members  of  said  firm  set  up  a  system  of  books  when 
Fairview  Manor  was  first  opened  for  occupancy 
which  system  has  been  followed  at  all  times  during 
the  intervening  period.  (TR  26-27)   (TR  162-165) 

Under  the  contract  of  management  (TR  25)  Bay- 
view,  of  which  Cole  and  Nowell  were  the  sole  owners, 
was  to  receive  five  percent  of  the  total  income  of 
Fairview  Development  Inc.,  with  a  minimum  guar- 
anty of  $2,000.00  per  month.  Cole  and  Nowell  had 
managed  the  project  up  to  January  1953  when  drastic 
economies  were  deemed  necessary.  Nowell  took  other 
work  and  has  not  received  any  salary  since.  (TR  28) 
Cole  has  managed  the  property  since. 

The  plaintiffs  complain  that  the  defendants  have 
received  "exorbitant"  salaries  and  that  Nowell  was 
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drawing  a  salary  even  though  he  spent  his  time  in 
other  employment.  This  is  completely  irrelevant  in 
view  of  the  contract  between  Fairview  and  Bayview 
which  provided  for  a  minimum  payment  of  $2,000.00 
per  month  and  in  view  of  the  fact  that  the  defendants 
chose,  when  they  deemed  it  necessary,  to  reduce  this 
by  $1,000.00  per  month  by  discontinuing  Nowell's 
salary. 

As  for  the  disbursement  of  funds,  this  was,  of 
course  authorized  by  the  Board  and  under  the  con- 
tract, a  full  accounting  was  available  at  all  times  with 
respect  thereto  as  the  accounts  were  regularly  super- 
vised and  audited  by  a  firm  of  certified  public  ac- 
countants, chosen  by  the  plaintiff  corporation.  (TR 
26-27)    (TR  164-165) 

Concerning  these  expenditures  Appellant  Cash  Cole 
states : 

"  .  .  .  That  the  individual  plaintiffs  herein, 
namely  Nelse  Mortensen,  Cliff  Mortensen  and 
Frank  V.  Henderson  have,  as  stated  above,  indi- 
vidually assumed  the  liabilities  and  responsibili- 
ties of  that  certain  contract  for  the  construction 
of  the  project.  That  the  said  three  individuals  re- 
fused and  neglected  to  pay  during  the  construc- 
tion work  on  said  housing  project,  although  re- 
quired to  do  so  by  the  contract  herein  referred  to, 
interest  on  the  mortgage  due  January  1,  1952,  in 
the  amount  of  $9,075.26  and  thirty  days  delinquent 
interest  in  the  amount  of  $30.25  and  interest  on 
mortgage  due  February  1,  1952,  in  the  amount  of 
$9,194.00;  they  further  refused  and  neglected  to 
pay  real  estate  taxes  levied  August  1,  1951,  in  the 
sum  of  $31,612.00  and  that  due  to  such  neglect  and 
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failure  and  refusal  of  those  three  individuals  to 
make  the  required  payments,  these  defendants,  as 
officers,  directors,  and  managers  of  Fairview  De- 
velopment, Inc.,  were  required  to  make  such  pay- 
ments from  the  assets  of  Fairview  Development, 
Inc."   (TR29) 

The  Appellants  further  present  a  detailed  descrip- 
tion of  the  violations  of  the  terms  and  covenants  of 
the  contract  of  construction  and  of  the  shortcomings 
in  said  construction  which  necessitated  large  expend- 
itures in  order  to  render  the  project  fit  for  occupancy. 
(TR  103-131)  As  to  the  efficiency  of  management  and 
the  necessity  of  these  large  expenditures  the  Appel- 
lants refer  to  the  following  quotation  from  a  letter 
from  J.  F.  Campbell,  Vice  President  and  Manager  of 
the  Mortgage  Loan  Department  of  the  Seattle  Trust 
and  Savings  Bank: 

"  First,  I  want  to  compliment  you  on  the  work 
that  has  been  done  to  keep  the  property  operat- 
ing in  an  efficient  manner.  Upon  receipt  of  the 
figures  indicating  the  amounts  of  money  that 
have  been  spent,  they  appear  staggering  at  first 
glance  but  after  my  examination  of  the  premises 
and  familiarizing  myself  with  the  problems  which 
you  have  had  to  face,  one  cannot  help  but  admire 
the  management's  approach  to  its  problems  and 
its  will  and  determination  to  correct  the  deficien- 
cies that  have  developed,  for  the  preservation  and 
continued  operation  of  the  project." 

These  and  many  other  statements  by  or  in  behalf 
of  the  Appellants,  too  numerous  to  quote  in  detail, 
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present  a  clear  and  unequivocal  answer  to  the  vague 
and  unsubstantiated  allegations  and  accusations  by 
the  plaintiffs.  The  fact  is  that  the  management  of 
Fairview  Manor  faced  almost  insurmountable  ob- 
stacles due  to  the  failure  on  the  part  of  the  plaintiffs 
to  meet  the  payments  which  under  the  contract  it  was 
their  duty  to  meet,  and  due  to  the  dereliction  of  duty 
of  said  plaintiffs  in  the  construction  of  the  project 
which  the  Honorable  Judge,  in  spite  of  the  detailed 
documentation,  calls  them  "  excessive  and  unreason- 
able claims".  (TR  246) 

The  Appellants  quote  further  from  American  Ju- 
risprudence, V.  45,  Receivers : 

"52.  Deadlocks.  A  deadlock  between  directors  or 
stockholders  in  a  disagreement  as  to  the  affairs 
of  a  corporation,  does  not  in  itself  suffice  as 
ground  for  a  receivership.  At  least  where  there 
is  no  imminent  danger  of  loss  of  the  corporate 
property  or  of  any  other  injury  to  the  moving 
party  which  cannot  be  fully  compensated  by  the 
final  decree,  the  court  will  not  upon  affidavits  and 
in  advance  of  a  trial  on  the  merits,  by  placing 
the  property  in  the  hands  of  a  receiver,  wrest  the 
possession  of  the  corporate  property  from  the 
corporation,  and  from  those  officers  who  are  duly 
elected  and  who  prima  facie  are  entitled  to  ad- 
minister the  affairs  of  the  corporation.  However, 
dissensions  among  the  stockholders  or  officers  of 
a  corporation  as  the  result  of  which  a  deadlock  is 
created  and  it  is  unable  to  successfully  carry  on 
the  corporate  business,  have  in  some  cases  been 
regarded  as  sufficient  grounds  for  the  appoint- 
ment of  a  receiver." 
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The  main  complaint  touching  upon  dissension  and 
disagreement  seems  to  be  contained  in  the  plaintiff's 
statement  to  the  effect  that  Cash  and  Nowell,  at  a 
meeting  on  October  29,  1952,  allegedly  refused  to  sub- 
mit certain  disputed  matters  to  Kenneth  Kadow  as 
provided  for  by  the  agreement  between  the  parties. 
(TR  12-13)  For  this,  Appellant,  Cash  Cole,  offers  a 
perfectly  reasonable  and  adequate  explanation  which, 
if  given  proper  weight,  clearly  shows  unreasonable 
conduct  on  the  part  of  plaintiff,  Cliff  Mortensen.  Cash 
Cole  states,  among  other  things,  as  follows : 

"Everett  Nowell  as  president  of  the  corporation 
sent  out  notice  to  the  directors  of  the  corporation 
that  a  special  meeting  for  the  specific  purpose  of 
discussing  the  feasibility  of  construction  of  an 
additional  light  plant,  as  the  corporation  was 
confronted  with  problems  coming  up  that  winter 
with  reference  to  the  light  and  electricity.  Cliff 
Mortensen  voted  'No'  upon  the  proposed  proposi- 
tion; Cash  Cole  and  Everett  Nowell  voted  'Yes'. 
After  the  matter  was  discussed,  which  was  the 
only  matter  to  be  discussed  in  the  special  meet- 
ing, the  said  meeting  was  adjourned.  Minutes 
were  taken  and  duly  written  up  and  signed  by 
the  President  and  Secretary-Treasurer  of  the 
corporation  and  are  part  of  the  records  of  the 
corporation.  The  only  reference  to  Ken  Kadow 
or  Roy  Sumpter  during  the  meeting  was  the  fact 
that  Cliff  Mortensen  suggested  that  the  matter 
should  be  referred  to  one  of  these  gentlemen. 
Cash  Cole  and  Everett  Nowell  suggested  that  the 
matter  should  be  referred  to  an  electrical  expert 
familiar  with  the  conditions  at  the  project.  No 
action  was   taken.   After  the  meeting   was  ad- 
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joumed  further  discussion  was  had  during  which 
Cliff  Mortensen's  attorney,  Diamond,  who  was 
with  him  made  an  accusation  concerning  Cash 
Cole  of  'milking'  the  company,  whereupon  Cash 
Cole  walked  out."  (TR  31-32)  (Emphasis  added) 

In  the  present  case  there  was  no  imminent  danger 
of  loss  of  corporate  property  or  of  irreparable  dam- 
age shown  in  any  manner  which  would  convince  the 
impartial  observer,  while  the  Appellants  have  met 
these  allegations,  for  which  there  is  no  support  other 
than  the  statements  by  the  plaintiffs  themselves,  with 
detailed  denials  and  documentations. 

As  the  following  cases  clearly  hold,  the  courts  will 
not  authorize  the  appointment  of  a  receiver  unless 
there  is  imminent  danger  of  loss  of  corporate  prop- 
erty or  irreparable  damage  to  the  corporation  and  its 
stockholders,  or  where  the  dissension  and  deadlock 
within  the  board  is  so  serious  as  to  prevent  the  cor- 
porate functions.  None  of  this  has  been  shown  by  the 
plaintiffs  in  any  satisfactory  manner. 

Carey  v.  Dalgarn  Gonstr.  Co.  (1930),  171  La. 
246,  130  So.  344. 
"  .  .  .  payment  of  excessive  salaries  or  commis- 
sions, or  other  grounds  for  appointment  of  a  re- 
ceiver, were  not  shown  so  as  to  warrant  the  ap- 
pointment. The  Court  observed  that,  if  the  ma- 
jority stockholders  were  guilty  of  paying  them- 
selves salaries  out  of  proportion  to  the  services 
rendered,  and  had  paid  themselves  illegal  com- 
missions the  plaintiff's  remedy  was  a  suit  to 
bring  such  funds  bach  into  the  treasury  of  the 
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corporation  and  to  prevent  future  excessive  pay- 
ments by  injunction;  ..."  (Emphasis  added) 

And  in  Horejs  v.  American  Plumbing  <&  Steam 
Supply  Co.  (1931),  161  Wash.  586,  297  P.  759: 

"Illegality  of  salaries  voted  to  corporation  of- 
ficers held  not  ground  for  receivership;  stock- 
holders having  adequate  remedy  by  action  to  re- 
strain or  recover  payments." 

The  following  cases  conclusively  bear  out  the 
contention  that  there  must  be  clear  and  convincing 
evidence  pointing  to  the  necessity  thereof  before  an 
appointment  of  a  receiver  may  be  authorized. 

Skirvin  et  al.  v.  Coyle  et  al.  Oklahoma,  1939,  94 
P  2d  234: 
Syllabus  of  the  Court:  1.  A  minority  stockholder 
has  the  right  to  inspect  and  examine  the  books 
and  records  of  his  corporation  at  all  reasonable 
times  and  such  rights  should  be  fully  enforced  by 
the  courts,  without  a  general  receivership  of  the 
corporation.  2.  The  exercise  of  the  power  to  ap- 
point a  receiver  should  be  exercised  with  extreme 
caution,  and  only  under  circumstances  requiring 
summary  relief,  or  where  the  court  is  satisfied 
that  there  is  imminent  danger  of  loss."  (Empha- 
sis added) 

Peiser  et  al.  v.  Grand  Isle,  Inc.  La.  1952,  60  So. 
2d  1: 

"Courts  are  slow  to  interfere  with  management 
of  the  affairs  of  a  corporation  in  absence  of  a 
clear  showing  of  fraud  or  breach  of  trust." 
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The  rule  that  the  appointment  of  a  receiver  is  dis- 
retionary  and  that  the  power  should  be  exercised  only 
n  cases  where  there  is  fraud,  spoliation  or  imminent 
■anger  of  loss  of  property  was  applied  in  Horejs  v. 
American  Plumbing  <fc  Steam  Supply  Co.,  297  P  759, 
,nd  in  Kahan  v.  Alaska  Junk  Co.  (1920),  111  Wash. 
9,  189  P  262,  it  was  held  that  a  minority  stockholder 
•f  a  corporation  is  not  entitled  to  a  receiver  because 
•f  illegal  practices  in  the  conduct  of  its  business  until 
ie  has  exhausted  all  other  remedies,  if  little  prospect 
•f  loss  of  his  property  rights  appears. 

Ward  v.  National  Ice  Cream  Co.  et  al.   (Mo. 
1922),  246  SW  554: 

"A  receiver  will  not  be  appointed  for  a  corpora- 
tion in  doubtful  cases,  and  fraud  or  conduct 
amounting  to  fraud  must  clearly  appear,  and  the 
minority  of  the  stockholders  must  show  it  is  oth- 
erwise remediless."    (Emphasis  added) 

Lite  v.  S.  L.  Knitting  Co.,  80  N.Y.  2d  535 : 

"A  party  is  not  entitled  to  appointment  of  tem- 
porary receiver  unless  his  right  to  such  relief  is 
plain  from  undisputed  facts,  and  if  right  de- 
pends on  an  issue  which  can  be  decided  only  at 
trial,  relief  cannot  be  granted/'  (Emphasis 
added) 


Accord : 

Rabinowitz  v.  Steinberg,  112  -NYS  2d  758. 

;  In  the  case  at  hand  the  plaintiffs  have  presented 
inly  allegations  in  their  complaint  and  by  affidavits  as 
b   alleged   misconduct    and    disbursement   of   assets 
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without  authority  on  the  part  of  the  defendants  and 
with  respect  to  alleged  dissensions  and  deadlock  with- 
in the  corporation  and  its  Board  of  Directors.  These 
allegations  have  been  clearly  and  emphatically  denied 
or  satisfactorily  explained  by  the  Appellants  and  the 
Court  in  its  Findings  of  Fact  and  Conclusions  of  Law 
based  thereon  has  chosen  arbitrarily  to  disregard  the 
Appellants'  contentions  and  their  clearly  documented 
evidence  to  the  contrary. 

According  to  the  weight  of  authority  mere  ajffidavits 
on  the  part  of  the  plaintiffs  will  not  suffice.  There 
must  be  imposing  and  persuasive  proof: 

Gillies  v.  Pappas  Bros.  &  Gillies  Co.   (New 
Jersey,  1946),  47  A  2d  424: 

"  Chancery  Court  ordinarily  will  not  appoint  a 
receiver  for  a  solvent  corporation  upon  affidavits 
the  truth  of  which  are  (sic)  denied  in  counter 
affidavits." 

Neff  v.   Progress  Bldg.   Materials  Co.    (New 
Jersey,  1947),  51  A  2d  443: 

1.  Syllabus  of  the  Court.  The  appointment  of  re- 
ceivers, whether  to  accomplish  a  dissolution  and 
liquidation  under  the  authority  of  the  Corpora- 
tion Act  ...  or  to  serve  in  a  custodial  capacity 
in  pursuance  of  the  inherent  equitable  jurisdic- 
tion of  this  court,  is  an  important  adjudication 
which  is  rendered  only  ivith  supreme  caution  and 

upon  imposing  and  persuasive  supporting  proof, 

•  j 

2.  The  appointment  of  a  receiver  is  not  a  re- 
medial measure  to  which  an  aggrieved  litigant 
is  entitled  as  a  strict  legal  right. 
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3.  The  induction  of  a  receiver  emanated  in  a 
proper  case  from  the  exercise  of  sound  legal  dis- 
cretion. 

4.  The  practice  of  filing  a  bill  assailing  the  finan- 
cial stability,  credit  and  prospective  responsi- 
bility of  a  corporation  without  coincidentally  sub- 
mitting the  merits  of  the  allegation  to  the  con- 
sideration of  the  Court  is  disapproved. 

5.  The  appointment  of  a  custodial  receiver  is  es- 
sentially a  preliminary  injunctive  expedient  and 
should  not  be  granted  unless  such  intermediate 
relief  is  exigent.  (Emphasis  added) 

Riddle  et  al.  v.  Mary  A.  Riddle  G\o..  et  al.  (New 
Jersey,  1947),  54  A  2d  607: 
"On  application  for  custodial  receiver  of  a  sol- 
vent corporation  and  a  preliminary  restraint 
against  its  officers  and  directors  on  ground  of 
fraudulent  violation  of  trust  relationship,  there 
must  appear  imposing  and  persuasive  proof,  free 
from  doubt,  that  applicants  are  entitled  to  relief 
requested,  and  that  irreparable  injury  is  impend- 
ing/' (Emphasis  added) 

The  Appellants  submit  that  in  the  case  at  hand  all 
)f  the  allegations  by  the  plaintiffs  were  denied  and 
explained  in  an  unequivocal  manner  in  their  answer, 
;?ross  complaint  and  in  their  several  affidavits  as  well 
is  in  affidavits  in  their  support ;  that  the  Court  below 
lid  not  act  with  "supreme  caution"  and  that  the 
olaintiffs  here  did  not  possess  any  "imposing  and  per- 
suasive proof" — did,  in  fact,  not  present  any  proof 
whatsoever;  and  the  Appellants  further  submit  that 
here  was,  in  the  case  at  hand,  no  danger  whatsoever 
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of  ' 'impending  irreparable  injury",  as  Cash  Cole 
was  financially  responsible  and  well  able  to  meet  any 
liabilities  contingent  upon  a  trial  on  the  merits. 

The  cases  authorizing  the  appointment  of  a  re- 
ceiver all  show  imminent  danger  to  the  property  of 
the  corporation  and  clearly  disclosed  facts  producing 
a  conviction  on  the  part  of  the  court  that  denial  of 
the  appointment  of  a  receiver  would  result  in  the 
destruction  of  the  corporation.  No  such  facts  are 
shown  in  the  present  case,  nor  did  there,  in  the  case 
at  hand,  exist  any  danger  to  the  existence  of  the  cor- 
poration. 

Wood  v.  York  R.  Co.,  3  F.S.  665: 
"  Where  a  stockholder  of  a  railway  company 
brought  suit  for  appointment  of  a  receiver,  the 
court,  in  overruling  a  motion  to  dismiss  the  bill, 
and  directing  the  defendant  to  answer,  stated 
that  a  receiver  might  properly  be  appointed,  or 
other  relief  afforded  the  plaintiff,  if,  on  fatal 
hearing,  the  facts  clearly  disclosed  such  misman- 
agement of  the  defendant's  business  and  affairs 
by  its  board  of  directors  as  to  produce  a  convic- 
tion that  further  control  of  the  corporation  by 
the  board  would  result  in  the  destruction  of  the 
business  and  insolvency,  or  cause  great  or  unnec- 
essary loss  to  its  creditors  or  stockholders/'  (Em- 
phasis added) 
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XII. 

THE   APPELLANTS   CONTEND   THAT   THE   COURT   ERRED   IN 
ITS  FINDINGS  OF  FACT  NO.  13.    (Point  7(h)) 

In  its  Findings  of  Fact  No.  13  the  Court  states : 
"  .  .  .  the  principal  defendants  could  show  no  ul- 
timate facts,  but  only  a  few  scattered  conclusions 
of  fact  and  suppositions  as  follows:" 

Whereupon  the  Court  enumerates  some  of  these  so 
3alled  "few  scattered  conclusions  of  fact": 

"That  plaintiffs  'acting  in  concert  with  one  W. 
A.  Rushlight'  induced  him  to  sign  the  stipula- 
tion, when  he  did  not  know  the  contents  thereof: 
That  Cash  Cole  relied  on  a  false  and  fraudulent 
statement  as  to  the  contents  of  said  stipulation 
made  by  'A.  G.  Rushlight  Co.'  " 

The  Appellants  contend  that  the  part  played  in  the 
conspiracy  by  W.  A.  Rushlight  has  been  clearly 
;hown  by  said  Appellants.  The  circumstances  under 
vhich  W.  A.  Rushlight  obtained  the  signature  of 
Hash  Cole  on  the  stipulation,  the  note  to  Rushlight 
md  the  agreement  with  Nowell  have  been  dealt  with 
,n  Appellants'  contentions  Nos.  I,  II,  and  III  and 
elsewhere,  supra. 

The  motion  to  set  aside  the  judgment  and  the  sev- 
eral affidavits  by  or  in  behalf  of  the  Appellants  all 
show  how  Cash  Cole  was  duped  into  signing  these 
iocuments  while  he  was  under  the  care  of  a  physi- 
cian, suffering  from  a  severe  heart  attack  and  un- 
ible  to  read  or  to  comprehend. 

It  is  noteworthy  that  the  plaintiffs  have  not  at- 
tempted to  offer  any  medical  testimony  of  their  own 
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to  the  contrary.  The  Honorable  Judge  states  in  his 
Findings  of  Fact  No.  12 : 

"Dr.  Joseph  M.  Ribar  attended  Cash  Cole  fol- 
lowing his  purported  heart  attack  at  the  end  of 
the  first  day  of  the  trial.  The  doctor  merely 
stated  that  at  no  time  within  one  week  after  said 
attack  was  Cash  Cole  in  a  proper  physical  or 
mental  condition  to  transact  business  matters  and 
admitted  that  he  was  unable  to  state  as  to  whether 
Cash  Cole  was  mentally  competent  to  transact 
any  business  matters  after  the  expiration  of  72 
hours  following  his  attack,  that  is,  after  October 
7,  1954  (sic),  since  the  patient  was  not  examined 
to  determine  his  mental  competency.  .  .  ."  (TR 
238) 

The  Honorable  Judge  seems  to  rely  on  the  appar- 
ent discrepancy  in  this  statement ;  but  be  it  as  it  may, 
it  has  been  conclusively  shown  that  Cash  Cole  was  a 
very  sick  man  and  in  the  first  affidavit  by  Dr.  Ribar 
the  following  statement  is  of  importance  and  should, 
regardless  of  other  considerations,  settle  the  question 
as  to  Cash  Cole's  condition: 

"...  that  affiant  made  several  calls  on  Cash  Cole 
during  the  following  week  and  found  that  the 
patient  was  slowly  recovering  his  strength  and 
that  he  was  regaining  his  vision,  although  he  was 
still  a  very  sick  man.  ..."  (TR  65)  (Emphasis 
added) 

That,  the  Appellants  submit,  was  one  week  after  the 
heart  attack  and  several  days  after  the  execution  of 
the  stipulation  and  accompanying  documents. 
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The  Honorable  Judge  further  states,  in  Findings 
of  Fact  No.  12,  that  the  affidavits  submitted  in  behalf 
of  the  defendants  contain  conflicting  statements  as  to 
Cash  Cole's  comprehension  and  capacity.  These  state- 
ments, with  the  exception  of  that  of  Dr.  Ribar,  were 
given  by  laymen  and  their  opinion  as  to  the  length 
of  time  during  which  Cash  Cole  was  unable  to  read 
or  to  comprehend  would  naturally  vary  somewhat. 
These  statements,  however,  are  all  in  accord  in  their 
conviction  that  Cash  Cole  was  unable  to  read  or  to 
comprehend  during  the  crucial  period  of  the  negotia- 
tions and  until  after  he  had  executed  the  documents. 
Consequently  any  discrepancy  in  this  respect  is  of 
no  importance  whatsoever  and  does  not,  in  any  way 
weaken  the  testimony. 

The  Honorable  Judge  further  states,  in  Findings  of 
Fact  No.  13  that  the  demand  note  to  Rushlight  and 
the  agreement  with  Nowell  had  no  place  in  the  stipu- 
lation. (TR  240)  True,  these  documents  were  not 
directly  a  part  of  the  stipulation,  but  they  were  so 
intimately  connected  therewith  that  it  is  reversible 
error  to  disregard  them.  It  is  claimed  by  the  Appel- 
lants, and  ample  proof  thereof  has  been  submitted, 
that  the  stipulation  was  obtained  by  fraud  and  con- 
spiracy and  that  the  obtaining  of  the  note  by  Rush- 
light and  of  the  agreement  by  Nowell  were  the  means 
by  which  these  former  friends  of  Cole  whom  he 
trusted,  were  induced  to  act  to  his  detriment.  These 
natters  have  been  dealt  with  in  Appellants'  contention 
No.  III. 
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The  Honorable  Judge  even  goes  so  far  in  his  effort 
to  discredit  the  Appellants  that  he  stresses  what 
is  obviously  a  mere  typographical  error  as  a  "  dis- 
crepancy", to  wit,  the  substitution  of  "A.  G.  Rush- 
light Co."  for  W.  A.  Rushlight  (TR  240)  which  ap- 
pears in  Cole's  affidavit.   (TR  57) 

As  to  the  reason  for  the  scheme,  as  claimed  by  Cash 
Cole: 

".  .  .  to  secure  not  only  the  profits  from  contracts 
of  construction,  but  also  over  $1,000,000.00  by 
failing  to  do  the  work,  etc.;"  (TR  240) 

The  statements  pertaining  thereto  have  been  amply 
documented  in  the  cross  complaint  (TR  103-131)  and 
in  the  Appellants'  affidavits. 

Concerning  the  plaintiffs'  statements  on  the  other 
hand,  the  Honorable  Judge  states  as  follows: 

; .  .  .  The  other  parties  to  the  negotiations  deny 
any  such  conspiracy,  fraud  or  other  charges  and 
in  their  affidavits  set  up  the  ultimate  facts  lead- 
ing up  to  the  settlement  and  said  stipulation  as 
hereinabove  indicated."    (TR  240) 

The  Appellants  contend  that  all  the  plaintiffs  have 
set  up  are  mere  denials  and  allegations  without  any 
proof  whatsoever. 

The  Honorable  Judge  further  seems  to  place  great 
importance  on  statements  by  the  plaintiffs  to  the  ef- 
fect that  said  plaintiffs  were  willing  to  buy  the  inter- 
ests of  the  principal  defendants  and  settle  all  claims 
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on  the  same  terms  and  conditions  as  those  contained 
in  the  final  settlement  agreement  contained  in  the 
stipulation.    (TR  240-241) 

The  statement  to  this  effect  by  the  plaintiffs  should 
be  given  no  weight  whatsoever.  Obviously,  the  deal 
could,  by  the  very  nature  of  things,  not  have  been 
reversed  "on  the  same  terms"  and  further,  there  ap- 
pear no  documents,  no  written  memorandum  as  to 
these  purported  terms  and  we  have  nothing  on  which 
to  rely  as  to  the  truth  of  this  statement  but  the  plain- 
tiffs' bland  statement  itself. 

In  this  respect  it  should  be  noted  that  instead  of 
the  yearly  payments  offered  to  Cash  Cole  should 
he  decide  to  buy  from  the  Mortensen  group,  the  stipu- 
lation provided  that  Cash  Cole  would  be  in  default 
within  three  (3)  months  time  and  that  the  Mortensen 
group  could  then  take  over  immediately. 


XIII. 

THE  APPELLANTS  CONTEND  THAT  THE  COURT  ERRED 
IN  ITS  CONCLUSIONS  OF  LAW.  (Point  7(g)) 

The  Honorable  Judge  states,  in  his  Conclusions  of 
Law,  No.  1 — the  defendants  have  failed  to  sustain  any 
grounds  under  Rule  60  (b)  of  the  Federal  Rules  of 
Civil  Procedure  on  which  the  court  can  set  aside  or 
rescind  the  stipulation  or  vacate  the  final  judgment 
,based  thereon.    (TR  248) 
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This  has  been  discussed  in  Appellants'  contention 
No.  I,  supra.  The  following  cases  further  support  the 
Appellants'  contention  that  the  Court  erred  in  so 
ruling : 

Assman  v.  Fleming,  159  F  2d  332 : 

"..,..  The  discretion  is  not  an  arbitrary  one  to 
be  capriciously  exercised,  but  a  sound  legal  dis- 
cretion guided  by  accepted  legal  principles." 
Washington  v.  Sterling,  90  A  2d  836. 

Hall  v.  McConey,  132  SW  618: 

"The  trial  court's  discretion  in  passing  on  a  mo- 
tion to  set  aside  a  default  judgment  is  not  arbi- 
trary or  capricious,  but  is  judicial  and  must  be 
exercised  upon  definite  facts  from  which  legal 
inferences  result."   (Emphasis  added) 

The  conclusion  that  there  is  no  • '  clear,  unambiguous 
and  convincing  proof"  of  fraud  or  conspiracy  or 
"any  of  the  other  acts  charged  in  the  motion"  is 
reversible  error  in  view  of  the  analysis  presented  by 
the  Appellants  in  the  preceding  paragraphs.  (TR 
248-250) 

The  conclusion  that  the  Mortensen  group  has  com- 
pleted performance  of  the  terms  and  conditions  set 
forth  in  the  stipulation  and  that  it  would  therefore, 
be  inequitable  to  rescind  the  stipulation  and  set  aside 
the  judgment  is  also  reversible  error  in  view  of  the 
evidence  as  set  forth  above,  and  in  view  of  the  fact 
that  there  was  still  no  adequate  consideration  as  the 
Mortensen  group  had  done  nothing  which  they  were 
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not  already  obligated  to  do  and  for  which  they  were 
not  already  liable. 

The  conclusion  that  Cash  Cole  has  ratified  and  af- 
firmed the  settlement  by  failing  to  disaffirm  without 
delay  (TR  250)  is  error  because  the  evidence  shows 
that,  even  if  Cash  Cole  were  able  to  read  within  a 
short  time  after  he  had  been  induced  to  execute  the 
stipulation  and  other  documents,  he  was  still  a  very 
sick  man  for  a  very  long  time  thereafter. 

Further,  the  Appellants  have  one  year  under  Rule 
60  (b)  within  which  to  file  the  motion. 

Concerning  the  cross-complaint  filed  by  the  defend- 
ants, (TR  250)  the  dismissal  of  Cause  No.  3532  would 
not  prejudice  the  defendants  in  the  present  cause 
as  Nelse  Mortensen  Alaska  Co.  is  not  a  party  to 
this  action;  and  further  that  the  plaintiffs  instituted 
the  present  action  and  the  Appellants  are  entitled, 
under  Rule  60  (b),  Federal  Rules  of  Civil  Procedure, 
under  the  circumstances  as  analyzed  above,  to  have 
this  controversy  tried  on  the  merits  and  to  file  a  cross- 
complaint. 

The  Honorable  Judge,  finally,  as  a  result  of  these 
erroneous  findings  and  conclusions,  arrives  at  the 
conclusion  (TR  251)  that  Cash  Cole,  as  a  consequence 
of  having  defaulted  on  a  contract  the  performance 
of  which  was  well  known  by  all  parties  to  be  impos- 
sible, must  turn  over  all  of  his  interest  in  Fairview 
Development,  Inc.  and  Fairview  Manor  to  the  Mor- 
tensen group.    It  is  strangely  ironic  that  the  Honor- 
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able  Judge  here  states  that  Roy  Sumpter  of  Seattle, 
Washington,  should  be  directed  "to  endorse  and/or 
deliver  to  said  individual  plaintiffs  the  certificate  or 
certificates  of  stock  of  Fairview  Development,  Inc."; 
thus  recognizing  the  impossibility  on  the  part  of  Cole 
to  deliver  this  stock  in  escrow  as  per  the  stipulation, 
inasmuch  as  he  did  not  have  possession  and  was  kept 
from  possession  of  this  stock  by  the  attorneys  for 
the  plaintiffs,  (TR  135-136)  while  the  Honorable 
Judge,  at  the  same  time  states  in  his  Findings  of 
Fact  No.  20  (TR  245)  that  Cole  and  Nowell  have  de- 
faulted under  the  stipulation  in  this  respect. 

The  clause,  contained  in  the  stipulation  and  agree- 
ment, that  the  Mortensen  group  might,  upon  default, 
immediately  declare  the  full  balance  due  and  require 
the  escrow  holder  to  deliver  the  stock  to  them  as  their 
property  (TR  39)  cannot  be  deemed  liquidated  dam 
ages  but  must  be  considered  a  penalty;  particularly 
in  view  of  the  fact  that  performance  under  the  stipu- 
lation was  impossible  and  that  this  impossibility  of 
performance  was  well  known  to  all  parties  concerned 
and  must  now  be  recognized  by  any  unbiased  ob- 
server. 

Concerning  penalties  as  opposed  to  liquidated  dam- 
ages the  Appellants  quote  from  McCormick  on  the 
Law  of  Damages  (1935)  Chapter  24,  page  599: 

Liquidated  Damages  and  Penalties  defined  and 

distinguished: 

"Paragraph  146  ...  If  it  is  determined  that  the 
amount  was  fixed  in  good  faith  as  an  estimate 
by  the  parties  of  the  probable  injury  to  be  suf- 
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fered  from  a  breach,  then  it  will  be  denominated 
'liquidated  damages'  and  the  agreement  will  be 
enforced;  but  if  the  court  finds  that  it  was  not 
such  a  pre-estimate,  but  was  flawed  merely  as  a 
deterrent  to  prevent  a  breach,  it  will  be 
termed  a  penalty  and  the  agreement  will  not  be 
enforced/'    (Emphasis  added) 

It  is  thus  manifest  that  the  Court  erred  twofold 
with  respect  to  his  Findings  of  Fact  and  Conclusion 
of  Law  No.  IX.  First,  in  his  denial  of  the  defend- 
ants' motion  to  set  aside  the  judgment  under  Rule 
60  (b)  Federal  Rules  of  Civil  Procedure  on  the 
ground  of  fraud  which  has  been  amply  proved  by  the 
evidence;  and  second,  because  this  clause  of  for- 
feiture must,  in  view  of  the  established  facts  as 
analyzed  herein,  be  considered  a  penalty  and  not 
liquidated  damages. 


CONCLUSION. 

In  conclusion  we  must  say  that  there  are  no  authori- 
ties that  we  have  ever  known  that  will  justify  a 
vengeance  being  heaped  upon  a  good  citizen  as 
jhas  been  done  in  this  case  against  Cash  Cole.  With- 
out a  trial  he  has  been  deprived  of  his  livelihood,  and 
in  many  instances  without  the  slightest  degree  of  evi- 
dence has  suffered  a  Finding  against  him.  He  has 
been  dispossessed  and  moved  out  of  his  property 
when  the  cross  complaint  shows  that  the  plaintiffs  in 
'the  case  below  are  indebted  to  him  and  to  his  com- 
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pany  in  many  thousands  of  dollars.  It  appears  to  us 
to  be  an  effort  to  prevent  a  thorough  and  complete 
trial,  as  well  as  to  deprive  Cash  Cole  of  the  job  of 
managing  the  apartments  that  he  was  so  successfully 
doing,  and  to  place  a  receiver  in  the  property  over 
and  against  the  interests  of  the  one  and  only  person 
who  is  entitled  to  the  possession  thereof.  The  evidence 
of  the  defendants  based  upon  the  affidavits  filed  here- 
in, most  of  which  were  never  even  denied,  shows  con- 
clusively a  very  effective  management  on  the  part  of 
Cash  Cole.  There  is  not  a  scintilla  of  evidence  of  any 
dishonesty  on  his  part  or  any  arbitrary  abuse  of  the 
plaintiffs  in  this  action.  It  was  never  intended  by  the 
law  or  equity  that  plaintiffs  could  come  into  court 
and  in  such  a  high-handed  method  without  a  trial  de- 
feat justice  as  has  been  done  here.  The  plaintiffs  are 
in  possession  of  the  property  now  by  reason  of  various 
orders  made  by  the  trial  judge  in  the  case  below  and 
will  surely  slip  by  and  defeat  their  many  just  debts 
if  this  proceedings  should  be  upheld. 

Without  the  plaintiffs  using  a  word  of  competent 
testimony  on  their  behalf,  they  have  taken  this  prop- 
erty away  from  Cash  Cole,  have  broken  their  contract 
of  management  thereof,  have  browbeaten  him  by 
forcing  him  by  an  order  of  the  court  to  move  out  of 
the  premises,  have  taken  his  corporate  stock  without 
a  trial;  and  sincerely  we  can  think  of  no  case  any- 
where, where  such  a  high-handed  method  has  gone 
unnoticed  and  has  not  been  corrected  by  an  Appellate 
Court  when  the  same  is  properly  put  before  it.  We 
still  have  faith  in  the  constitution  and  laws  of  the 
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United  States  and  with  confidence  we  trust  that  this 
Honorable  Court  will  correct  this  tragedy,  and  humbly 
submit  this,  our  Brief. 

Dated  March  4,  1955. 

Respectfully  submitted, 

Warren  A.  Taylor, 
William  H.  Sanders, 
Bailey  E.  Bell, 
By  Bailey  E.  Bell, 

Attorneys  for  Appellants. 
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No.  14,424 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Cash  Cole,  et  al., 

Appellants, 

vs. 

Fairview  Development,  Inc.,  et  al., 

Appellees. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Alaska,  Third  Division. 

BRIEF  FOR  APPELLEES. 


Appellants'  " Statement  of  Case"  is  deficient  in  the 
ollowing,  among  other  things:  (a)  It  fails  to  comply 
rith  rule  24  in  failing  to  present  succinctly  the  ques- 
ion  involved  in  this  appeal,  and  to  list  and  specify 
issigned  errors  on  which  appellants  intend  to  rely. 
W)  It  is  incomplete  as  to  proceedings  and  facts  re- 
citing in  the  question  before  this  court  on  appeal. 
[c)  It  fails  to  show  the  controverted  facts,  (d)  It 
:ails  to  cite  frequently  reference  to  the  transcript, 
[e)  It  fails  to  distinguish  clearly  between  matters 
irising  prior  to  the  final  decree  and  order  entered 
October  10,  1953,  matters  arising  subsequent  thereto, 


and  matters  arising  on  and  after  May  7,  1954  when 
appellants'  motion  to  vacate  judgment  was  denied. 
Rather  than  pointing  out  specifically  these  deficiencies, 
and  attempting  to  remedy  them  piecemeal,  a  more 
complete  statement  of  the  case  will  be  made  for  the 
convenience  of  the  court,  and  to  avoid  the  necessity  of 
constant  reference  between  the  briefs  of  the  parties. 


STATEMENT  AS  TO  PLEADINGS 
AND  PROCEEDINGS. 

Nature  of  case. 

This  was  in  the  nature  of  a  stockholders'  suit. 

Complaint. 

A  complaint  was  filed  by  the  appellee  corporation 
and  owners  (plaintiffs  in  the  trial  court)  of  50  per- 
cent of  its  common  stock  to  secure  appointment  of  a 
receiver  and  an  accounting  from  the  appellants  Cash 
Cole,  Everett  Nowell  and  Bay  view  Realty,  Inc.,  (de- 
fendants in  the  trial  court)  and,  if  necessary,  to  wind 
up  said  corporation  for  the  following  reasons,  among 
others:  Existence  of  an  impasse  in  the  conduct  of 
its  corporate  affairs  due  to  deadlock  and  dissension 
in  the  Board  of  Directors  and  among  the  stockhold- 
ers; dissension  and  discord  as  to  who,  in  fact,  com- 
prise the  directorate ;  improper  disposition  and  misap- 
propriation of  corporate  funds;  dissipation  of  cor- 
porate assets;  impairment  of  corporate  property;  and 
usurpation  of  control  and  possession  of  corporate 
assets,  income  and  profits  by  the  appellants,  owners 
of  the  other  50  percent  of  the  common  stock,  and 


exercise  by  them  of  corporate  powers  without  the  au- 
thority of  the  Board  of  Directors  and  the  stockholders, 
contrary  to  the  provisions  of  the  corporate  charter, 
ay-laws  and  the  General  Laws  of  the  Territory  of 
Alaska.     (TR  3-15.) 

!Liswer. 

The  principal  appellants,  Cash  Cole  (individually 
and  as  an  officer  and  director  of  Bayview  Realty,  Inc., 
and  Fairview  Development,  Inc.),  Everett  Nowell  (in- 
iividually  and  as  an  officer  and  director  of  Bayview 
Realty,  Inc.,  and  Fairview  Development,  Inc.),  and 
Bayview  Realty,  Inc.,  filed  an  answer  in  the  nature  of 
a  general  denial.     (TR  15-20.) 

Application  for  receiver  pendente  lite. 

A  motion  for  appointment  of  receiver  was  filed 
pendente  lite  on  June  25,  1953.  (TR  278-280.)  Affi- 
davits in  support  of  said  motion  and  a  motion  for 
temporary  injunction  were  filed  by  appellees.  (TR 
280-287,  304-313,  314-316,  317-329,  329-359,  360-368.) 
Affidavits  in  opposition  were  filed  by  appellants.  (TR 
21-38,  288-289,  290-294,  295-299,  300-304.)  Although 
a  hearing  was  had  on  these  motions  prior  to  trial,  a 
receiver  was  not  appointed  pendente  lite  without  prej- 
udice to  a  renewal  of  said  motion. 

Trial  and  settlement  negotiations. 

The  trial  commenced  on  October  5,  1953,  and  con- 
tinued during  that  day,  including  the  taking  of  the 
testimony  of  Cash  Cole  on  direct  examination  as  an 
adverse  witness  for  the  appellees.  (TR  424-535.) 
That  evening  he  purportedly  suffered  a  heart  attack 


(TR  536),  and  the  trial  was  continued  from  day  to 
day  until  the  entry  of  the  final  judgment,  except  for 
the  taking  of  the  testimony  of  Arnoldine  Scott.  (TR 
549-569.)  Negotiations  at  the  suggestion  of  Cash 
Cole's  attorneys  (TR  71)  were  immediately  under- 
taken for  the  purpose  of  settling  the  various  claims 
of  the  parties  involved  in  this  case,  other  pending 
litigation  between  them  (see  infra,  par.  10),  and  the 
case  filed  by  A.  G.  Rushlight  &  Co.,  No.  7163,  to  fore- 
close its  mechanics'  lien  against  Fairview  Manor.  (See 
infra,  par.  9.) 

Receiver. 

On  October  8,  1953,  Robert  E.  Sheldon  was  ap- 
pointed as  receiver  in  this  cause  for  the  Fairview 
Manor  and  all  the  assets  of  the  corporate  appellee,  in 
view  of  the  lack  of  any  settlement  on  that  date,  the 
probable  indefinite  continuance  of  the  trial,  and  the 
purported  illness  of  Cash  Cole.  (TR  542-547;  order, 
368-370.) 

Compromise  and  final  decree  and  order. 

A  written  stipulation  settling  all  claims  of  the  par- 
ties in  this  case  was  executed  by  them  October  9,  1953, 
providing,  among  other  things:  (a)  For  sale  of  the 
common  stock  owned  by  the  Mortensens  and  Hender- 
son to  Cash  Cole;  (b)  release  of  all  claims  against 
Cash  Cole,  and  Fairview  Development,  Inc.,  by  the 
Mortensens  and  Henderson  in  consideration  of  the 
payment  of  $89,000.00  by  Fairview  Development,  Inc., 
payable  $6,800.00  at  the  time  of  execution,  $3,200.00 
on  December  31, 1953,  and  thereafter  $5,000.00  quarter 


annually;  (c)  security  for  performance  by  said  Fair- 
view  Development,  Inc.,  of  said  agreement  to  pay  by 
deposit  in  escrow  of  all  common  stock  then  owned  or 
acquired  through  the  settlement  by  Cash  Cole,  Ev- 
erett Nowell,  and  Bayview  Realty  Company,  such 
stock  in  the  event  of  default  to  become  the  property  of 
Mortensens  and  Henderson  in  satisfaction  of  said  sum 
of  $89,000.00;  (d)  payment  by  Mortensens  and  Hen- 
derson to  Nowell  of  a  claim  of  $6,800.00,  and  dismis- 
sal of  litigation  involving  said  claim;  (e)  assumption 
by  Mortensens  and  Henderson  of  responsibility  for 
claims  of  mechanic's  liens  by  A.  G.  Rushlight  and 
Co.,  Pilip  &  Butt  Painting  Contractors,  Inc.,  and  C. 
H.  Keaton  involved  in  above  mentioned  case  No.  7163 ; 
(f )  release  to  Mortensens  and  Henderson  of  approxi- 
mately $8,800.00  held  on  deposit  at  the  National  Bank 
of  Commerce  in  Seattle;  (g)  dismissal  of  all  pending- 
litigation  with  prejudice;  (h)  resignation  of  Morten- 
sens and  Henderson  as  officers  and  directors;  (i) 
agreement  for  no  change  in  the  corporate  articles  of 
the  appellee  corporation,  or  incurrence  of  any  un- 
usual debts  until  payment  of  said  sum  of  $89,000.00; 
(j)  approval  of  the  stipulation  by  court;  (k)  and  ex- 
ecution of  such  other  documents  as  might  be  subse- 
quently required  to  consummate  terms  of  said  settle- 
ment. (TR  38-44.)  At  the  same  time  a  separate  set- 
tlement agreement  was  made  with  A.  Gr.  Rushlight  & 
Co.,  of  its  claim  in  case  No.  7163,  and  filed  in  the 
form  of  a  stipulation  providing  for  payment  of 
$125,000.00  by  Mortensens  and  Henderson  to  said 
claimant.  (TR  75,  76,  93.)  A  final  judgment  ap- 
proving the  settlement  filed  in  this  cause  was  entered 


on  October  10,  1953,  by  the  trial  court  and  provided 
for  discharge  of  the  receiver  and  the  carrying  out  of 
the  terms  and  provisions  of  the  agreement  contained 
in  said  stipulation.     (TR  45-46.) 

Withdrawal  of  attorneys. 

Cake,  Jaureguy  &  Hardy,  theretofore  one  of  the 
firms  representing  appellants,  filed  notice  of  with- 
drawal on  December  17,  1953.     (TR  371.) 

Motion  to  set  aside  stipulation  and  vacate  judgment. 

On  January  8,  1954,  the  appellants,  Cash  Cole  and 
Bayview  Realty,  Inc.,  by  their  present  counsel,  filed 
a  motion  to  set  aside  said  stipulation  and  vacate  said 
judgment  under  Rule  60  (b)  of  the  Federal  Rules  of 
Civil  Procedure  upon  the  following  grounds:  (a) 
Fraud;  (b)  inability  "to  properly  think"  or  "com- 
prehend" of  Cash  Cole  as  a  result  of  heart  attack; 
(c)  mistake,  inadvertence,  surprise,  excusable  neg- 
lect; (d)  conspiracy  to  defraud  by  the  Mortensens, 
Henderson,  Nowell,  and  W.  A.  Rushlight;  (e)  stipu- 
lation and  decree  is  unconscionable,  impossible  of 
performance  and  confiscatory;  (f)  no  authority  by 
boards  of  directors  or  stockholders  to  execute  stipu- 
lation; (g)  separate  agreements  made  with  Nowell 
and  Rushlight  were  without  consideration;  and  (h) 
no  ratification  of  stipulation  by  Cash  Cole.  (TR 
52-56.)  In  support  of  said  motion  various  affidavits 
were  filed  by  appellant  Cash  Cole,  and  by  Tom  Cole 
and  Mrs.  Ruth  Cole;  and  affidavits  were  filed  by  ap- 
pellees generally  denying  assertions  contained  in  lat- 
ter.   These  affidavits  are  hereafter  considered. 


Appellees'  motions  to  show  cause  and  for  appointment  of  receiver. 
On   February   13,    1954,    the    individual    appellees 
moved  for  the  entry  of  an  order  directing  the  appel- 
lants Cash  Cole  and  Bayview  Realty,  Inc.,  to  show 
cause  why  they  should  not  be  held  in  contempt  of 
court  for  failure  to  comply  with  the  terms  of  the  final 
decree  entered  October  10,  1953,  and  the  settlement 
agreement  evidenced  by  the   stipulation  filed   Octo- 
ber 9,  1953,  and  for  failure  to  deliver  the  capital  stock 
of  appellee  corporation  as  provided  in  said  decree  and 
stipulation,  or  in  the  alternative  that  an  order  be  en- 
tered directing  them  to  assign  and  deliver  the  cer- 
tificates evidencing  said  stock  to  the  Mortensens  and 
Henderson.     (TR  373-374.)    An  amended  motion  was 
likewise  filed  March   19,   1954  for  reinstatement  of 
Robert  E.  Sheldon  as  receiver  in  this  case  or  for  ap- 
pointment of  some  other  disinterested  person  as  re- 
ceiver  to   take    over   the   management   of    Fairview 
Manor  Apartments  and  the  assets  of  appellee  cor- 
poration, imtil  said  appellants  had  complied  with  the 
terms  and  provisions  of  said  final  decree  and  stipula- 
.  tion.     (TR  183-187.)     Affidavits  in  opposition  to  ap- 
pellants' motion  to  vacate  the  final  decree  and  in 
support  of  the  motions  to  show  cause  and  for  appoint- 
>  ment  of  receiver  were  filed  by  appellees  Cliff  Morten- 
:  sen  and  Frank  V.  Henderson,  and  by  Joe  Diamond, 
I  Earle  Zinn,  Everett  Nowell,  W.  A.  Rushlight,  and 
Dr.  Joseph  M.  Ribar,  and  are  hereafter  considered 
together  with  affidavits  filed  in  response  thereto. 
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Notice  of  default  and  demand. 

Said  notice  dated  February  9,  1954,  and  filed  on 
February  13,  1954  was  served  on  appellants,  showing 
their  defaults  under  the  settlement  agreement,  and 
termination  of  ownership  thereby  in  stock  pledged 
as  security.     (TR  371-373.) 

Order  denying  motion  to  vacate. 

The  court  considered  appellants'  motion  to  set  aside 
said  stipulation  and  vacate  the  final  decree  on  the 
above  mentioned  affidavits  and  proceedings  had  in  this 
case,  and  oral  arguments  of  counsel  for  the  respective 
parties.  The  matter  was  taken  under  advisement  and 
thereafter  findings  of  fact  and  conclusions  of  law 
were  entered  and  filed  by  the  court  on  May  7,  1954 
(TR  228-252),  and  an  order  entered  denying  appel- 
lants' motion  to  vacate  the  final  judgment,  appointing 
a  receiver,  and  directing  delivery  of  the  certificates 
of  stock  theretofore  owned  by  the  appellants  to  the 
individual  appellees.     (TR  252-258.) 

Notice  of  appeal. 

A  notice  of  appeal  was  filed  by  the  appellants  Cash 
Cole,  individually,  and  as  an  officer  and  director  of 
Bayview  Realty,  Inc.,  and  Bayview  Realty,  Inc.,  from 
the  final  judgment,  and  from  the  order  over-ruling 
appellants'  motion  to  set  aside  and  vacate  said  final 
judgment.  (TR  264.)  An  effort  was  made  to  include 
Fairview  Development,  Inc.  as  a  party  to  said  notice 
of  appeal,  but  upon  motion  of  appellees  (TR  401-402) 
the  name  of  said  Fairview  Development,  Inc.  was 
stricken  by  the  trial  court  from  said  notice.  (TR 
266.) 


STATEMENT  OF  CASE. 

It  is  desirable  to  consider  first,  the  facts  and  cir- 
cumstances surrounding  the  appellants'  motion  to 
set  aside  the  compromise  agreement  of  October  9, 
1953  and  to  vacate  the  final  decree  and  order  entered 
October  10,  1953,  which  is  the  only  substantial  mat- 
ter involved  in  the  sole  issue  before  this  court,  here- 
inafter noted;  and  secondly,  to  note  briefly  the  facts 
in  dispute  involved  in  this  case  leading  up  to  said 
compromise  agreement  and  final  decree  and  order, 
which  are  not  actually  involved  in  the  question  now 
before  this  court. 


A.    CIRCUMSTANCES  SURROUNDING  THE  COMPROMISE 
AGREEMENT  AND  SUBSEQUENT  EVENTS. 

1.    Settlement  negotiations. 

Negotiations  to  compromise  the  conflicting  claims 
of  the  parties  involved  in  this  cause,  as  well  as  the 
claim  of  A.  G.  Rushlight  &  Co.,  were  undertaken  at 
i  the   suggestion  of  Nicholas   Jaureguy,   attorney  for 
!Cash  Cole,  and  W.  A.  Rushlight,  immediately  after 
I  the  trial  was  continued  on  October  6,  1953.     (Mor- 
;tensen,  TR  71;  Henderson,  TR  87,  par.  2;  Diamond 
and  Zinn,   TR   93,   par.   2;   Rushlight,   TR   166-167; 
Nowell,  TR  97-98,  235-236.)     Cash  Cole  himself  in- 
dicated that  he  desired  a  settlement.     (TR  154,  163, 
167-168.)     The  following  persons  participated  in  said 
negotiations    directly:    Nicholas    Jaureguy,    attorney 
tj  for  Cash  Cole ;  John  E.  Hedrick,  attorney  for  Now- 
ell; W.  A.  Rushlight;  the  appellants  Cliff  Mortensen 
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and  Frank  Henderson,  and  their  attorneys,  Joe  Dia- 
mond, Earle  Zinn  and  Walter  Sczudlo.  Cash  Cole 
was  kept  posted  on  the  nature  of  these  negotiations 
through  his  attorney  Jaureguy  and  Rushlight.  (TR 
166-170,  134,  71-75;  TR  87,  par.  2;  TR  93,  par.  2;  TR 
235-236.)  Several  compromise  plans  were  considered, 
containing  the  basic  provisions  embodied  in  the  ulti- 
mate settlement  evidenced  by  the  stipulation  filed  in 
this  cause  on  October  9,  1953.  (TR  166-170,  97-99; 
TR  71-75;  TR  87,  par.  2;  TR  93,  par.  2;  TR  140-141.) 

Cash  Cole  denied  that  his  attorney,  Jaureguy,  made 
the  settlement,  but  states  that  Cake  made  such  settle- 
ment (TR  157,  162)  ;  and  further  states  that  he  did 
not  talk  to  his  attorney  during  these  negotiations. 
(TR  60,  135.)  Yet  it  appears  in  the  record  in  this 
case  and  from  his  own  admissions  that  Cake  and 
Jaureguy  of  the  firm  of  Cake,  Jaureguy  and  Hardy, 
represented  him  in  this  case  at  the  time  of  these 
negotiations.  (TR  143.)  Tom  Cole,  however,  contra- 
dicts him  and  admits  that  he  conferred  with  Rush- 
light and  Jaureguy  regarding  the  terms  of  the  final 
settlement  prior  to  its  execution.  (TR  134.)  Others 
participating  in  these  negotiations  have  sworn  that 
Cash  Cole  was  advised  of  the  progress  and  nature  of 
these  negotiations  and  talked  to  his  attorney  Jaure- 
guy, and  to  Rushlight.  (TR  166-170;  97-99,  71-75; 
TR  87,  par.  2;  TR  93,  par  2.) 

2.    Reciprocal  offer. 

The  several  compromise  plans  considered  during 
the  negotiations  were  reciprocal  in  nature  in  that  the 
Mortensens  and  Henderson  were  willing  "to  buy  or 
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sell"  on  the  same  terms  and  conditions,  that  is,  to  buy 
out  the  interests  of  the  principal  appellants  in  the 
appellee  corporation  and  settle  all  conflicting  claims, 
or  to  sell  their  interests  in  said  corporation  to  the 
principal  appellants  and  to  settle  all  conflicting 
claims.  (TR  140-141,  166-167,  71-73,  74-75;  TR  87, 
par.  2;  TR  93,  par.  2;  TR  237.)  The  final  compromise 
evidenced  by  the  stipulation  filed  October  9,  1953,  in 
this  case,  was  a  similar  "to  buy  or  sell"  offer,  which 
Cash  Cole  elected  to  accept  as  a  buyer. 

3.    Cole's  capacity  to  do  business. 

Dr.  Joseph  M.  Ribar  was  the  only  physician  at- 
tending Cash  Cole  following  his  purported  heart  at- 
tack at  the  end  of  the  first  day  of  the  trial.    The  doc- 
tor merely  stated  that  at  no  time  within  one  week 
after  said  attack  was  Cash  Cole  in  a  proper  physi- 
cal  or  mental   condition   to   transact   business  mat- 
ters, and  admitted  that  he  was  unable  to  state  as 
to  whether  Cole  was  mentally  competent  to  transact 
any  business  matters  after  the  expiration  of  72  hours 
following  his  attack,  that  is,  after  October  7,  1954, 
since  the  patient  was  not  examined  to  determine  his 
mental  competency.     (TR  64-65,  94,  238.)     Rushlight 
states  in  his  affidavit  (TR  170)  that  Cash  Cole  was 
;  fully  aware  of  what  was  going  on  and  understood  each 
1  and  every  matter  contained  in  the  stipulation  and  all 
!  ancillary  matters.     He   further  states  that  he   was 
I  advised  of  the  progress  of  the  negotiation  and  terms 
of  the  compromise  plan  not  only  by  himself  but  like- 
j  wise  by  his  attorney  Jaureguy.     (TR  166-170,  71-75, 
.  81-82.) 
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The  affidavits  submitted  on  behalf  of  appellants 
Cash  Cole  and  the  Bayview  Realty,  Inc.,  to  vacate 
the  decree  contained  conflicting  statements  with  re- 
spect to  his  comprehension  and  capacity.  Cash  Cole, 
in  his  affidavit  (TR  58),  states  that  he  did  not  ascer- 
tain the  intent  and  import  of  said  stipulation  until 
about  one  month  after  the  execution  thereof.  Tom 
Cole  in  his  affidavit  (TR  134-135)  states,  on  the  other 
hand,  that  it  was  "several  days  after  the  agreements 
and  notes  were  signed"  before  Cash  Cole  ascertained 
the  nature  thereof.  Ruth  Cole  in  her  affidavit  (TR 
141)  states  that  Rushlight  discussed  with  Cash  Cole 
for  "several  days"  the  settlement  negotiations,  but 
in  a  subsequent  paragraph  states  that  it  was  "several 
weeks"  after  the  stipulation  was  signed  before  he 
knew  what  it  contained.  Cash  Cole  swears  in  his  af- 
fidavit (TR  58)  that  he  was  unable  to  read  the  stipu- 
lation for  a  period  of  one  month  after  he  signed  it, 
because  of  the  drugs  administered  to  him.  Dr.  Ribar, 
however,  states  that  the  effect  of  said  drugs  was  lim- 
ited to  approximately  72  hours  after  their  adminis- 
tration, and  that  such  effect  would  not  continue  for 
one  month.  (TR  94-95,  238.)  Tom  Cole  admits  in 
his  affidavit  (TR  137)  that  Cole  could  read  after  a 
week.  It  is  noteworthy  that  in  appellants'  motion  to 
set  aside  the  compromise  agreement  and  vacate  the 
final  decree  (TR  52-56),  and  the  various  affidavits 
filed  in  support  thereof  there  is  no  categorical  state- 
ment or  proof  that  Cash  Cole  was  mentally  incompe- 
tent to  conduct  the  compromise  negotiations,  or  to 
execute  the  compromise  agreement  contained  in  the 
stipulation.     Rather,  it  is  represented  that  he  was 
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unable  to  read  and  was  ill.  Cash  Cole  in  his  first 
affidavit  admits  that  he  " relied  upon  the  statements" 
of  Rushlight  as  to  the  contents  of  the  compromise 
agreement,  and  does  not  state  that  he  did  not  compre- 
hend such  contents,  or  that  he  was  mentally  incom- 
petent, but  rather  represents  that  Rushlight  made 
false  and  fraudulent  representations  as  to  said  con- 
tents. (TR  57.)  There  is  nothing  contained  in  said 
affidavit  or  in  subsequent  affidavits  filed  by  Cash 
Cole  (TR  143,  156)  in  which  there  is  any  indication 
that  he  did  not  discuss  the  terms  and  provisions  of  the 
settlement  agreement  before  it  was  signed  by  him  and 
by  his  attorney,  Jaureguy. 

4.    Understanding  of  settlement  by  Cole  family. 

Cash  Cole  contends  that  his  wife  and  Tom  Cole 
were  uninformed  of  the  matters  discussed  and  the 
final  stipulation.  (TR  60.)  In  his  later  affidavit  he 
points  out  discussions  between  Tom  Cole  and  W.  A. 
Rushlight  in  which  familiarity  with  the  terms  of  the 
stipulation  are  shown  by  the  former.  (TR  157.) 
Tom  Cole  denied  participation  in  the  negotiations,  but 
admitted  that  he  talked  to  W.  A.  Rushlight  and  to 
Jaureguy,  attorney  for  Cole,  about  the  final  settle- 
ment agreement.  (TR  134.)  He  does  not  deny  in 
his  affidavits  lack  of  knowledge  as  to  the  terms  and 
conditions  of  the  final  settlement  represented  in  the 
stipulation.  (TR  61-64,  132-139.)  Ruth  Cole  denies 
participation  in  the  negotiations,  but  does  not  deny 
knowledge  of  the  final  settlement  terms,  but  rather 
indicates  that  she  did  possess  such  knowledge.  (TR 
140-141.)     Appellees'   affidavits  do  not  contain  any 
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such  conflicting  representations,  but  unequivocally 
state  that  both  Mrs.  Cole  and  Tom  Cole,  as  well  as 
their  attorney  Jaureguy  and  W.  A.  Rushlight,  had 
full  knowledge  of  all  of  the  negotiations  and  espe- 
cially the  terms  and  conditions  of  the  final  compro- 
mise plan  embodied  in  the  stipulation,  which  appel- 
lants sought  to  set  aside.  (TR  170,  71-73,  80-81; 
TR  87,  par.  2;  237-238.) 

5.    Conspiracy  and  fraud. 

In  support  of  the  motion  seeking  to  vacate  the 
final  judgment  on  the  ground  of  fraud  and  conspiracy, 
the  principal  appellants  could  show  no  ultimate  facts, 
but  only  a  few  scattered  conclusions  of  fact  and  sup- 
positions (TR  239-240)  as  follows:  That  appellees 
"acting  in  concert  with  one  W.  A.  Rushlight"  induced 
him  to  sign  the  stipulation,  when  he  did  not  know  the 
contents  thereof  (TR  57) ;  that  he  relied  on  a  false 
and  fraudulent  statement  as  to  the  contents  of  said 
stipulation  made  by  "A.  Gr.  Rushlight  Co."  (TR 
57) ;  that  he  "believes"  that  the  Mortensens,  Hender- 
son, Rushlight,  and  Nowell  conspired  to  secure  his 
stock  in  the  appellee  corporation  knowing  that  he 
could  not  make  the  payments  provided  in  the  stipu- 
lation, demand  note  and  agreement  (apparently  the 
demand  note  was  the  one  to  Rushlight  and  the  agree- 
ment was  the  one  with  Nowell,  neither  of  which  had 
any  place  in  the  stipulation  involved  in  this  cause) 
(TR  59)  ;  that  Mortensen,  Henderson  and  Nowell, 
acting  in  concert  with  Rushlight  began  negotiations 
with  Cash  Cole  to  sell  their  stock  to  Cole  (TR  62) ; 
that  it  was  evident  to  Cash  Cole  that  the  "plaintiffs 
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had  concocted  a  scheme"  to  secure  not  only  the  profits 
from  contracts  of  construction,  but  also  over 
$1,000,000.00  by  failing  to  do  the  work,  etc.,  (TR 
148)  ;  and  that  reading  of  Nowell's  letter  of  May  24, 
1951  criticizing  actions  of  Cash  Cole,  made  it  clear 
to  him  that  Nowell's  responsibilities  as  a  director  in 
Bayview  Realty,  Inc.,  and  Fairview  Development, 
Inc.,  were  secondary  to  his  personal  affairs.  (TR 
151-152.) 

On  the  other  hand  Cole  admits  in  contradiction  to 
the  existence  of  a  conspiracy  in  which  Nowell  par- 
ticipated that  Nowell  filed  a  suit  seeking  damages  in 
the  sum  of  $690,000.00  against  the  Mortensens  and 
Henderson  in  Seattle,  to  improve  "bargaining"  posi- 
tion against  said  appellees.     (TR  143-144,  154.) 

The  other  parties  to  the  negotiations  deny  any  such 
conspiracy,  fraud,  or  other  charges  and  in  their  affi- 
davits set  up  the  ultimate  facts  leading  up  to  the  set- 
tlement and  stipulation.  (TR  166,  170,  95-100,  80-81; 
TR  87,  par.  2,  3;  TR  93,  par.  2;  TR  240-241.) 

It  is  noteworthy  to  consider  the  number  of  parties 
!to  this  cause  and  their  counsel  involved  in  the  ne- 
gotiations. Such  counsel  Cole  implies  or  charges  were 
parties  to  fraud  or  conspiracy.  The  negotiations  for 
jsettlement  were  conducted  by  Nicholas  Jaureguy,  as 
attorney  for  Cash  Cole  and  Bayview  Realty,  Inc.; 
John  Hedrick,  attorney  for  Everett  Nowell;  W.  A. 
iRushlight,  acting  as  representative  for  A.  Gr.  Rush- 
,light  &  Co.;  Joe  Diamond,  Earle  Zinn  and  Walter 
iSczudlo,  attorneys  for  Nelse  Mortensen,  Cliff  Morten- 
|sen,  and  Frank  V.  Henderson,  and  Fairview  Devel- 
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opment,  Inc.,  and  other  appellees.  The  following  at- 
torneys appeared  of  record  for  the  appellants  at  the 
time  of  the  trial  and  negotiations:  Cake,  Jaureguy 
&  Hardy  of  Portland;  Morrissey,  Hedrick,  Roberts 
&  Dunham  of  Seattle;  and  J.  Hellenthal  of  Anchor- 
age. These  several  attorneys  represented  independ- 
ent of  each  other  the  respective  conflictive  claims  of 
the  parties  to  this  cause  and  conducted  personally 
the  negotiations.  Nowell,  Mortensen  and  Henderson 
personally  participated  in  said  negotiations.  Cash  Cole 
participated  in  them  through  his  attorney,  Jaureguy, 
and  said  Rushlight,  and  the  various  compromise  plans 
were  submitted  from  time  to  time  to  him  personally. 
(TR  80,  98-99,  174,  166-169,  87;  TR  93,  par.  2;  TR 
235-236.) 

Jaureguy,  Cash  Cole,  and  Rushlight  gave  careful 
consideration  to  the  compromise  plan  for  the  purpose 
of:  Purchasing  the  interests  of  the  Mortensens  and 
Henderson  so  as  to  gain  control  of  Fairview  Develop- 
ment, Inc.,  and  Fairview  Manor;  settling  the  various 
claims  of  said  parties  against  each  other ;  securing  the 
discharge  of  Robert  E.  Sheldon,  receiver  then  recently 
appointed  in  this  case;  securing  dismissal  of  other 
litigation  pending  between  these  parties;  avoiding 
further  trial  in  this  case;  and  securing  payment  of 
the  claims  of  lien  of  A.  G.  Rushlight  &  Co.,  Pilip  and 
Butt  Painting  Contractors,  Inc.,  and  C.  H.  Keaton. 
(TR  81,  166-169,  236.)  The  interests  of  these  various 
groups  in  this  case  were  adverse  to  each  other,  and 
each  group  personally  or  through  its  attorneys,  con- 
ducted  the   negotiations   independently   for   its   own 
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benefit,  without  misrepresentation,  or  opportunity  for 
fraud,  or  attempt  to  overreach  Cash  Cole  or  any  other 
parties  involved  for  its  own  advantage,  since  all 
phases  of  said  negotiations  and  proposed  settlement 
were  known  to  each  of  said  groups,  and  to  Cash  Cole, 
his  son,  his  wife,  and  Jaureguy,  his  attorney,  who  had 
full  possession  of  all  the  facts  and  all  of  the  corporate 
books  of  Fairview  Development,  Inc.,  during  this  en- 
tire period.  (TR  80-81,  71-75;  TR  87,  par.  2;  TR 
166-170,  97-100,  181-182,  236-237.) 

At  all  times  the  Mortensens  and  Henderson  were 
willing  to  buy  the  interests  of  the  principal  appellants 
and  settle  all  claims  on  the  same  terms  and  conditions 
as  those  contained  in  the  final  settlement  agreement 
contained  in  the  stipulation.  (TR  167,  140-141,  71-73, 
74-75,  237.)  Cash  Cole,  however,  would  not  sell  but 
insisted  on  buying.     (TR  167.) 

6.    Tenants  antagonized — vacancies. 

Cash  Cole  and  his  management  had  antagonized 
tenants  at  Fairview  Manor.  He  had  been  arbitrary 
in  his  conduct  toward  them,  resulting  in  many  un- 
necessary vacancies  and  loss  of  income  to  the  appellee 
corporation.  (TR  88.)  Tom  Cole  denied  any  such 
fact,  but  admitted  that  there  were  lease  difficulties, 
and  so  did  Cash  Cole.  (TR  137-138,  158.)  The  exact 
number  of  vacancies  were  admitted  by  Cash  Cole  to 
average  from  55  to  71  apartments  during  the  winter, 
with  71  vacancies  on  February  1,  1954.  (TR  158,  145, 
146,  155,  138.)  Estimating  the  rental  to  be  only 
$115.00     per    apartment     that     would     range     from 


18 


$6,325.00  to  $8,165.00  loss  in  income  each  month.   (TR 
192-193.) 

7.  No  impossibility  of  performing"  settlement  agreement. 
Cash  Cole  admits  that  the  reason  for  failure  to  per- 
form the  settlement  agreement  and  make  the  pay- 
ments required  thereimder  was  due  to  the  55  or  more 
vacancies  since  November,  1953.  (TR  158,  241.)  Ap- 
parently this  is  the  only  reason  for  the  statement  in 
the  motion  to  vacate  the  judgment  and  in  the  affidavit 
of  Cash  Cole  (TR  53-54,  58-59,  241)  that  said  settle- 
ment agreement  was  impossible  to  fulfill,  and  so  was 
confiscatory  or  in  the  nature  of  a  forfeiture  of  his  in- 
terests. Tom  Cole  ties  in  the  alleged  impossibility  of 
performing  the  stipulation  involved  in  this  case  with 
the  separate  agreements  made  between  Cash  Cole, 
Nowell,  and  Rushlight,  which  were  not  involved  in 
said  stipulation,  to  which  the  appellees  were  not  par- 
ties, and  which  had  no  part  in  this  cause.  (TR  134-135, 
241.) 

8.  Ratification. 

Cash  Cole  accepted  the  benefits  of  the  performance 
of  the  terms  and  conditions  of  the  settlement  agree- 
ment by  the  Mortensens  and  Henderson  resulting  in 
the  dismissal  of  various  litigation  hereinafter  men- 
tioned, payment  by  them  of  $125,000.00  to  A.  G.  Rush- 
light &  Co.,  in  case  No.  7163,  settlement  and  pay- 
ment in  the  same  cause  of  the  claim  of  Pilip  &  Butt 
Painting  Contractors,  Inc.,  and  release  and  settle- 
ment of  other  conflicting  claims.  No  restitution  had 
been  offered  by  Cash  Cole  and  Bayview  Realty,  Inc., 
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or  others  in  their  behalf,  to  place  the  parties  in  the 
same  position  as  they  were  at  the  time  of  the  filing 
of  said  stipulation  on  October  9,  1953.  (TR  85;  TR 
87,  par.  2;  TR  92,  par.  2;  TR  100,  172-176,  241.) 
Cash  Cole  had  accepted  as  a  fact  the  resignations  of 
Mortensen  and  Henderson  from  the  board  of  directors 
of  appellee  corporation  in  accordance  with  said  stipu- 
lation and  had  placed  Tom  Cole  and  one  other  per- 
son on  said  board.  He  had  also  taken  over  the  assets 
of  Bayview  Realty,  Inc.,  and  other  benefits  secured 
from  the  performance  apparently  by  Nowell  of  his 
separate  agreement  with  Cash  Cole.    (TR  100.) 

COLE  SOUGHT  BENEFITS  WITHOUT  PERFORMING  HIMSELF. 

9.    Mechanic's  liens. 

The  following  claims  of  mechanic's  and  material- 
man's liens  had  been  filed,  and  foreclosure  thereof 
was  sought  in  case  No.  7163,  filed  against  Fairview 
Development,  Inc.,  Nelse  Mortensen-Alaska,  Inc.,  and 
others,  by  A.  G.  Rushlight  and  Co.: 

(a)  A.  G.  Rushlight  and  Co.,  Inc. — Claim,  $344,- 
973.30;  attorneys'  fees,  $35,000.00;  and  costs. 

(b)  Pilip  &  Butt  Painting  Contractors,  Inc. — 
claim  $77,681.62,  and  interest  accrued  thereon;  at- 
torneys' fees,  $5,000.00;  and  costs. 

(c)  C.  H.  Keaton,  d/b/a  Keaton  Paint  Co. — 
claim  $17,349.44  and  interest  accrued  thereon;  attor- 
neys' fees,  $2,000.00;  and  costs. 

W.  A.  Rushlight  would  enter  into  no  settlement 
|  of  said  Rushlight  lien  unless  a  settlement  was  like- 
wise made  with  Cash  Cole  on  terms  and  conditions 
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acceptable  to  said  Cash  Cole.  (TR  87,  71-75;  TR  92, 
par.  2;  TR  242.)  The  stipulation  filed  in  the  subject 
case  provided  for  assumption  by  the  Mortensens  and 
Henderson  of  said  liens.  Simultaneously  with  the  fil- 
ing of  said  stipulation,  a  stipulation  was  likewise  filed 
in  case  No.  7163  in  the  trial  court  by  the  Rushlight 
Company  and  Mortensens  and  Henderson  agreeing 
to  the  payment  of  $125,000.00  in  settlement  of  the 
Rushlight  lien.  Payment  was  thereafter  made  and 
an  order  was  entered  on  November  20,  1953,  dismiss- 
ing the  amended  complaint  of  the  Rushlight  Com- 
pany. On  February  16,  1954,  a  stipulation  was  filed 
wherein  Pilip  &  Butt  Painting  Contractors,  Inc. 
certified  to  the  settlement  and  payment  of  its  claim 
and  an  order  was  entered  on  that  date  dismissing 
the  cross-complaint  of  said  claimant  in  said  case. 

Cash  Cole  (TR  156),  however,  denies  that  the  Rush- 
light settlement  hinged  on  his  settlement,  but  admits 
that  the  $125,000.00  was  paid.  He  further  states  that 
no  guaranty  was  given  by  Mortensens  and  Hender- 
son as  to  payment  of  said  liens  prior  to  said  settle- 
ment, and  apparently  this  was  of  grave  concern  t 
him.  (TR  151.)  He  was  familiar,  however,  with  th 
fact  that  these  liens  represented  claims  by  subcon 
tractors  for  work  performed  beyond  that  called  for 
by  the  plans  and  specifications,  and  that  $478,000.00 
was  deposited  in  escrow  by  the  Mortensens  and  Hen- 
derson to  protect  Fairview  Development,  Inc.  as  to 
payment  of  said  liens  in  the  event  of  foreclosure. 
(TR  151,  179-180,  313.)  In  contradiction  to  Cash 
Cole,  Tom  Cole  states  that  the  Rushlight  lien  was  of 
no  concern  to  Fairview  Development,  Inc.  (TR  136.) 
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10.    Litigation. 

At  the  time  of  the  trial,  settlement  and  final  decree 
in  this  case  the  following  additional  litigation  was 
pending  and  subsequently  settled  by  reason  of  said 
stipulation  and  performance  thereof  by  the  Morten- 
sens  and  Henderson: 

(a)  A.  G.  Rushlight  and  Co.,  a  corporation,  v. 
Nelse  Mortensen- Alaska,  Inc.,  a  corporation,  Fair- 
View  Development,  Inc.,  et  al,  No.  7163,  foreclosure 
proceedings   above   mentioned. 

(b)  Nelse  Mortensen- Alaska,  Inc.,  a  corporation, 
et  al,  v.  A.  G.  Rushlight  and  Co.,  a  corporation,  No. 
3105,  in  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern  Divi- 
sion, to  set  aside  mechanic's  lien  above  mentioned, 
and  for  damages  for  failure  to  perform  subcontrac- 
tor's contract  properly. 

(c)  Nelse  Mortensen,  Cliff  Mortensen  and  Frank 
V.  Henderson,  co-partners,  d/o/a  Nelse  Mortensen- 
Alaska  Co.,  et  al,  v.  Pilip  «#  Butt,  Inc.,  a  corporation, 
et  al,  No.  44280,  in  the  Superior  Court  of  the  State  of 
Washington  for  King  County,  to  set  aside  mechanic's 
lien  above  mentioned,  and  for  damages  for  breach  of 
subcontractor's  contract. 

(d)  Fairview  Development,  Inc.,  a  corporation, 
v.  Nelse  Mortensen- Alaska,  Inc.,  No.  3532,  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  for  dam- 
ages in  the  sum  of  $699,912.27  sought  against  the  Mor- 
|tensen  Construction  Company,  based  upon  exagger- 
ated and  groundless  claims,  where  actually  the  amount 
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in  dispute  did  not  exceed  the  maximum  sum  of  $20,- 
000.00.  (TR  69-70,  321-324,  154,  172-176,  177-180, 
243.) 

11.    Delivery  of  stock. 

The  settlement  agreement  contained  in  the  stipula- 
tion (TR  38,  par.  2;  TR  41,  par.  9)  provided  that  all 
of  the  capital  stock  of  Fairview  Development,  Inc. 
(except  the  100  shares  of  preferred  stock),  consisting 
of  450  shares  purchased  by  said  Cash  Cole,  Nowell 
and/or  Bayview  Realty,  Inc.  from  the  Mortensens 
and  Henderson  imder  said  agreement,  and  the  450 
shares  of  stock  owned  by  Bayview  Realty,  Inc.  would 
be  placed  in  escrow,  as  security  for  the  payment  of 
the  sum  of  $89,000.00  to  the  Mortensens  and  Hender- 
son undertaken  by  Fairview  Development,  Inc.  It 
was  understood  under  said  settlement  agreement  that 
all  of  said  voting  stock  would  remain  in  escrow  so 
that  in  the  event  of  any  default  the  Mortensens  and 
Henderson  would  be  entitled  to  all  of  said  stock  as 
their  own  property,  except  said  100  shares  of  pre- 
ferred stock.  Cash  Cole,  Nowell  and  Bayview  Realty, 
Inc.  failed  to  deliver  said  stock  in  escrow  for  the 
purposes  of  said  security.  (TR  76-78;  TR  87,  par.  2: 
TR  93,  par.  2;  TR  371-373,  244.)  Cash  Cole  and  Ton: 
Cole  in  contradiction  to  the  specific  provisions  of  the 
settlement  agreement  contend  that  the  capital  stocl 
of  Mortensens  and  Henderson  covered  by  the  settle 
ment  agreement  should  have  been  turned  over  to  Casl 
Cole,  as  well  as  stock  purportedly  owned  by  Nowell 
(TR  152-153,  174-175,  136.) 
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12.    Performance  by  Mortensens  and  Henderson. 

Nelse  Mortensen,  Cliff  Mortensen  and  Frank  Hen- 
derson have  fully  performed  all  the  terms  and  condi- 
tions of  the  settlement  agreement,  including:  (a) 
Payment  of  $125,000.00  to  A.  OK  Rushlight  &  Co.  in 
settlement  of  its  claim  in  case  No.  7163 ;  (b)  dismissal 
on  November  20,  1953  of  the  Rushlight  amended  com- 
plaint; (c)  settlement  of  the  claim  of  Pilip  &  Butt 
Painting  Contractors,  Inc.,  and  payment  thereof; 
(d)  making  provision  for  defending  against  the  claim 
of  C.  H.  Keaton  without  cost  to  Fairview  Develop- 
ment, Inc.;  (e)  securing  dismissal  of  other  suits  pend- 
ing in  the  State  of  Washington  hereinabove  men- 
tioned; and  (f)  payment  to  Nowell  of  $6,800.00  under 
stipulation  (TR  40;  TR  76,  par.  12;  TR  87,  par.  2; 
IR  93,  par.  2;  244-245.)  Payment  of  said  $125,000.00 
(TR  136),  resignation  of  Mortensen  and  Henderson 
as  directors  "as  per  the  stipulation"  (TR  153-154) 
was  admitted  by  Cash  Cole,  and  there  was  no  denial 
by  him  of  the  performance  by  the  Mortensens  and 
Henderson  of  the  other  conditions  above  mentioned. 

.3.    Performance  by  Nowell. 

Nowell  (defendant  in  the  trial  court)  had  appar- 
ently performed  the  terms  and  conditions  of  the  sep- 
irate  agreement  existing  between  him  and  Cash  Cole, 
vhich  included  the  delivery  of  all  of  the  capital  stock 
)wned  by  him  of  Bayview  Realty,  Inc.  to  Cash  Cole, 
its  well  as  turning  over  the  minutes  of  West  Juneau, 
foe.,  and  Gastineau  Utility,  Inc.  (TR  99-100,  174-176.) 
i^ash  Cole,  however,  had  defaulted  under  said  agree- 
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ment.  This,  of  course,  presented  no  issue  in  this  case, 
since  it  was  not  a  part  of  the  settlement  agreement 
contained  in  the  stipulation  involved  herein.  (TR  245, 
par.  21.) 

14.    Defaults  by  appellants. 

Bayview  Realty,  Inc.,  Cash  Cole  and  Nowell  had 
defaulted  under  the  compromise  agreement  in  the 
performance  of  the  terms  and  conditions  thereof,  in- 
cluding: (a)  failure  to  deposit  all  the  capital  stock 
of  Fairview  Development,  Inc.  (except  100  shares 
of  preferred  stock)  aggregating  900  shares  thereto- 
fore owned  by  said  appellants,  or  one  or  more  of 
them,  or  acquired  under  the  terms  of  the  settlement 
agreement,  as  security  for  the  payment  of  the  obliga- 
tion of  $89,000.00  undertaken  by  Fairview  Develop- 
ment, Inc.;  (b)  failure  to  pay  $6,800.00  at  time  of 
execution  of  settlement  agreement  and  stipulation; 
(c)  failure  to  pay  $3,200.00  on  or  before  December 
31,  1953;  (d)  refusal  to  permit  Fairview  Develop- 
ment, Inc.  to  pay  said  sum  of  $89,000.00,  the  maturity 
of  which  was  accelerated  by  the  Notice  of  Default 
and  Demand,  (TR  371-373),  dated  February  9,  1954. 
(TR  76-78;  TR  87,  par.  2;  TR  92,  par.  2;  TR  38,  par. 
2,  9,  11;  TR  245,  par.  20.) 


IRRELEVANT  MATTERS  RAISED  BY  APPELLANTS. 

The  trial  court  pointed  out  in  its  order,  (TR  245 
par.   21)    denying  appellants'  motion   to   vacate  the 
final  decree,  that  the  parties  in  their  affidavits  in  sup- 
port and  in  opposition  to  said  motion  made  reference 
to  various  irrelevant  matters  with  respect  to  the  in- 
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come  of  Fairview  Manor  Apartments,  the  appellees' 
knowledge  concerning  the  financial  condition  of  said 
project,  the  separate  negotiations  and  settlement  made 
between  the  appellants,  Cash  Cole  and  Everett  Nowell, 
the  execution  by  Cash  Cole  of  a  note  in  apparently 
the  sum  of  $25,000.00  to  Rushlight  and  the  business 
transactions  between  the  appellant,  Cash  Cole  and 
Everett  Nowell,  all  of  which  the  trial  court  considered 
as  immaterial  to  the  issues  raised  by  said  motion  to 
vacate.  The  evidence  concerning  the  said  matters  is 
summarized  in  the  following  paragraph  15,  et  seq., 
only  to  show  the  facts  as  disclosed  by  the  proof  with 
respect  to  these  matters,  since  indiscriminate  refer- 
ence is  made  to  them  throughout  the  argument  of  the 
appellants  in  their  brief,  and  to  contradict  their  ap- 
parent effort  by  reference  to  these  matters  to  picture 
'Cash  Cole  as  an  innocent  victim  of  some  ''scheme" 
to  defraud  him,  and  actually  to  disclose  the  ruthless, 
high-handed  and  selfish  manner  in  which  he  dealt 
with  the  assets  and  income  of  the  appellee  corpora- 
tion for  his  own  benefit  and  use,  and  to  show  that  his 
impassioned  prayer  for  the  equitable  consideration 
of  this  Court  is  not  only  improper  and  not  directed 
to  the  issues  involved  before  this  Court,  but  is  not 
well  founded. 

15.    Income. 

Cash  Cole  sets  out  the  income  of  Fairview  Manor 
Apartments  and  the  expenditures  at  the  end  of  No- 
vember, 1953,  and  that  it  was  insufficient  to  make 
Ithe  payments  provided  in  the  stipulation  involved 
in  this  case,  as  well  as  the  payments  required  under 
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the  Nowell  agreement  and  the  Rushlight  note.  The 
latter  were  no  part  of  the  settlement  agreement  in- 
volved in  this  case,  and  the  only  agreement  before 
this  court.  (TR  58-59,  63;  TR  245,  par.  21.)  It  must 
be  noted,  however,  that  the  affidavits  of  Cash  Cole 
and  Tom  Cole  make  no  reference  to  the  income  of  the 
property  at  the  time  that  the  settlement  agreement 
was  made  on  October  9,  1953,  and  prior  thereto,  be- 
fore they  had  driven  off  tenants  to  create  the  large 
number  of  vacancies  heretofore  noted  in  par.  6  supra. 
The  appellees  point  out  that  the  settlement  agreement 
contains  no  provision  that  the  payments  due  from 
Fairview  Development,  Inc.  were  to  be  derived  solely 
from  its  income,  but  said  settlement  agreement  spe- 
cifically provided  that  Cash  Cole,  Nowell  and  Bay- 
view  Realty,  Inc.  would  secure  performance  of  said 
imdertaking  by  pledge  of  all  of  the  stock  of  Fairview 
Development,  Inc.  (TR  38,  par.  2,  9;  TR  78,  par.  14; 
TR  87,  par.  2;  TR  181,  par.  10.) 

16.    Cash  Cole — Nowell  agreement. 

Apparently  during  the  negotiations  involving  the 
settlement  in  this  case,  other  negotiations  were  car- 
ried on  between  Nowell  and  Cash  Cole  to  sell  the  in- 
terests and  claims  of  Nowell  in  Fairview  Develop- 
ment, Inc.  to  Cole.  Separate  contracts  and  releases 
apparently  were  likewise  drafted  and  executed  by 
these  parties,  but  were  no  part  of  the  settlement 
agreement  involved  in  this  case  or  in  issue.  (TR  99, 
167-170,  148,  58,  62-63;  TR  83,  par.  19;  TR  245, 
par.  21.)    Apparently  Cole  questioned  the  legality  of 
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the  settlement  agreement  with  No-well,  but  such  dis- 
pute had  no  place  in  this  proceeding. 

17.  Cash  Cole — Rushlight  note. 

It  seems  that  also  as  a  result  of  the  consummation 
of  the  settlement  in  this  case,  and  the  separate  settle- 
ment between  Nowell  and  Cole,  it  was  necessary  to 
guarantee  certain  payments  to  Nowell  by  Cole  in 
the  sum  of  $20,000.00  and  to  pay  $5,000.00  to  John 
Hedrick,  attorney  acting  for  both  Cash  Cole  and 
Nowell.  Rushlight  and  Cash  Cole  apparently  agreed 
orally  that  Rushlight  would  cause  to  be  paid  all  sums 
of  money  necessary  to  effect  the  transfer  of  stock 
from  Nowell  to  Cole  and  to  guarantee  payment  of 
said  sum  of  $20,000.00.  For  this  Rushlight  received 
a  note  from  Cash  Cole  in  the  sum  of  $25,000.00  and 
an  assignment  of  the  interest  in  the  appellee  corpo- 
ration assigned  by  Nowell  as  security  for  the  payment 
of  said  note.  This  agreement  and  note  between  Rush- 
light and  Cash  Cole  were  not  involved  in  these  pro- 
ceedings nor  under  the  settlement  agreement  and  stip- 
ulation made  herein.  (TR  168-170;  TR  84,  par.  21; 
TR  148,  157;  TR  84,  par.  21;  TR  245,  par.  21.)  It 
seems  that  Cash  Cole  also  questioned  the  legality  of 
his  agreements  and  his  note  with  Rushlight.  (TR 
57-58,  62.) 

18.  Purported  contractors'  shortages  and  errors. 

Cash  Cole  by  way  of  general  conclusions  without 
stating  ultimate  facts,  reiterated  claims  upon  which 
said  suit  No.  3532  was  based  (par.  10,  supra),  and 
iwhich  was  dismissed  with  prejudice.    (TR  399-400.) 
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Said  suit  sought  damages  for  $699,912.27.  (TR  386.) 
It  was  based  on  excessive  and  unreasonable  claims 
involving  purported  defects  in  construction.  The  total 
amount  actually  in  dispute  did  not  exceed  the  maxi- 
mum sum  of  $20,000.00  (TR  324,  par.  10,  9(b) ;  TR 
177,  par.  2,  3,  5  and  8;  TR  332-333;  TR  245,  par.  22.) 
Cash  Cole  had  doubled  the  amount  of  the  same  claims 
made  in  case  No.  3532,  incorporated  them  in  a  cross- 
complaint  lodged  in  this  case  on  February  23,  1954 
(TR  132),  which  the  trial  court  denied  leave  to  fie 
(TR  254,  par.  2),  and  then  contended  that  there  were 
shortages  under  the  construction  contract  performed 
by  the  Mortensen  Company,  in  the  sum  of  $1,356,- 
043.15  and  $380,525.44.  (TR  144,  148,  136;  TR  245, 
par.  21.)  The  construction  contract,  however,  only 
involved  $3,080,000.00  all  told.  Errors  in  construc- 
tion in  the  aggregate  smn  of  $141,000.00  are  claimed 
by  him.  (TR  145,  133.)  All  of  these  claims  and 
counterclaims  were  the  subject  of  the  settlement  in- 
volved in  this  case  and  were  mutually  released  by  the 
parties  hereto.  (TR  41,  par.  7.)  They  were  also  all 
involved  in  said  case  No.  3532,  and  by  stipulation  said 
case  was  dismissed  October  28,  1953,  with  prejudice. 
(TR  375-398,  399-400;  TR  246,  par.  22.) 

Of  course,  the  appellees  deny  misappropriation  of 
any  fimds  in  construction  of  Fairview  Manor,  and 
show  completion  of  such  construction  in  accordance 
with  the  plans  and  specifications  and  unequivocally 
deny  all  the  reckless  charges  and  claims  made  by  Cash 
Cole.  Such  construction  was  inspected  and  approved 
by  FHA,  including  materials  used  and  the  work  per- 
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formed,  before  it  would  insure  the  mortgage  on  the 
project.  (TR  332-333,  177-178;  TR  324,  par.  10.) 
Cash  Cole  from  time  to  time  complained  of  construc- 
tion deficiencies,  but  these,  on  analysis,  were  not  in- 
adequacies of  construction,  which  passed  FHA  in- 
spection and  were  approved  and  accepted  by  it,  but 
rather  involved  inadequacies  of  plans  and  specifica- 
tions furnished  by  Cash  Cole  and  his  architect.  (TR 
177,  par.  2,  3,  5,  8.) 

MISCELLANEOUS. 

19.  Ownership  of  stock. 

At  the  time  of  the  settlement  and  entry  of  final 
decree  in  this  case,  the  appellees,  Cliff  Mortensen, 
Nelse  Mortensen  and  Frank  V.  Henderson  owned 
collectively  450  shares  of  capital  stock  of  the  appellee 
corporation,  representing  50%  of  the  voting  stock. 
(TR  67,  par.  2.)  Bayview  Realty,  Inc.,  was  the  owner 
of  the  other  50%  of  said  capital  stock,  consisting  of 
450  shares,  and  representing  50%  of  the  voting  stock. 
Cole  and  Nowell  controlled  Bayview  Realty,  Inc.  (TR 
37,  175,  167.) 

20.  Improper  acts  of  appellants  in  management. 

The  purpose  of  this  suit  filed  by  appellees  was  to 
[resolve  the  deadlock  in  the  conduct  and  affairs  of 
appellee  corporation,  due  to  failure  of  the  board  of 
directors  to  proceed,  to  resolve  the  deadlock  among 
stockholders  and  members  of  said  board  resulting  in 
paralysis  of  corporate  functions,  to  end  dissension 
knd  discord  in  said  board,  to  eliminate  misman- 
agement   and    improper    disposition    of    funds    and 
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dissipation  and  misappropriation  of  assets  and  im- 
pairment of  corporate  property  by  the  principal 
appellants.  (TR  66,  par.  1;  TR  96;  TR  93,  par. 
2;  TR  3-15;  TR  247,  par.  23.)  The  proceedings  at 
the  trial  and  the  deposition  taken  theretofore  of  Cash 
Cole,  and  the  affidavits  filed  showed  many  improper 
acts  in  management  by  Cash  Cole  and  members  of 
his  family  and  Nowell:  (a)  Purchase  of  auto  parts 
out  of  funds  of  appellee  corporation  for  Tom  Cole 
(Nowell,  TR  173,  149,  479-481,  490-491,  550,  556); 
(b)  improper  payment  of  monthly  salary  of  $1,000.00 
to  Nowell  while  he  was  employed  full  time  by  the 
Alaska  Freight  Lines  in  Juneau  (TR  150-151,  336, 
445,  495,  502,  512-514)  ;  (c)  sending  the  daughter- 
in-law  of  Cash  Cole  on  an  extensive  trip  to  the  United 
States  and  for  her  personal  benefit  at  the  expense  of 
appellee  corporation  (TR  173,  551)  ;  (d)  expenditure 
of  corporate  funds  for  excessive  long  distance  phone 
calls  (TR  173-174,  337,  552-553) ;  (e)  payment  out 
of  corporation  fimds  for  vacation  of  Cole  and  mem- 
bers of  his  family  (TR  174,  338,  528-532)  ;  (f )  fur- 
nishing of  a  free  apartment  and  bar  for  Nowell,  which 
he  only  occasionally  used,  but  was  always  available 
(TR  149,  502-504,  553-554);  (g)  apartments  made 
available  to  members  of  Cole's  family  free  of  rent 
(TR  88,  par.  4  c;  TR  505-506,  149-150,  137);  (h) 
exorbitant  and  unauthorized  salaries  paid  to  Cole  and 
Nowell  (TR  88,  par.  4  b;  TR  137,  149-150,  336)  ;  (i) 
inefficient  management  generally  and  numerous  fam- 
ily members  of  Cash  Cole  on  the  payroll  (TR  170, 
173-175,  315-316,  470-478,  482-485);  (j)  unauthorized 
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control,  failure  to  account,  lack  of  stockholders'  an- 
nual meetings  and  meetings  of  board  of  directors,  and 
usurpation  of  the  operation  and  management  of  Fair- 
view  Manor  by  the  appellants,  and  dissipation  of  the 
assets  and  funds  of  the  appellee  corporation  (TR  87, 
par.  4;  TR  190-194);  and  (k)  purchase  of  gifts  at 
expense  of  appellee  corporation  from  Cash  Cole  to 
Rushlight.   (TR  552,  565.) 

21.    Amount  of  investment  by  Cole  and  No  well. 

The  sole  investment  of  Nowell  and  Cole  in  the 
Fairview  Manor  project  for  which  they  received  50% 
of  the  stock  issued  in  the  name  of  Bayview  Realty, 
Inc.,  was  securing  a  lease  for  75  years  on  the  land 
from  the  City  of  Fairbanks  and  a  temporary  commit- 
ment apparently  for  an  FHA  mortgage.  (TR  160.) 
The  Mortensens  and  Henderson  undertook  to  secure 
a  financial  institution  in  Seattle  to  accept  a  mortgage, 
to  construct  the  buildings  as  provided  in  the  plans 
and  specifications  and  in  conformance  with  the  re- 
quirements of  FHA  and  mortgage  limitations,  and 
to  guarantee  performance  under  the  construction  con- 
tract.   (TR  305,  par.  1.) 


B.     CONTROVERSIES  EXISTING  AT  TIME  OF  FILING 
SUIT,  TRIAL  AND  SETTLEMENT. 

A  statement  of  the  controversies  existing  between 
'the  stockholders  involved  in  this  case,  and  the  corpo- 
rate directors  and  officers  existing  at  the  time  of  fil- 
ing this  suit,  the  trial  and  settlement,  as  well  as  other 
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circumstances  has  been  prepared  and  is  contained  in 
the  Appendix  to  this  brief,  without,  however,  waiving 
the  position  of  the  appellees  that  such  controversies 
and  circumstances  have  no  bearing  on  the  issue  now 
before  this  Court. 

It  has  been  pointed  out  already  in  this  statement 
following  Section  14  thereof,  that  the  purpose  of 
touching  on  these  matters  is  to  contradict  appellants' 
apparent  effort  to  picture  Cash  Cole  as  a  "good  citi- 
zen," " deprived  of  his  livelihood,"  deprived  of  his 
property,  " brow-beaten,"  and  otherwise  subjected  to 
a  purported  "scheme"  to  defraud  him  by  his  numer- 
ous attorneys  and  his  associates  in  business,  Messrs. 
Nowell  and  Rushlight,  and  to  show  the  utter  lack  in 
fact  or  evidence  of  any  foundation  for  such  represen- 
tations and  contentions,  and  to  reveal  the  true  nature 
and  conduct  of  Cash  Cole  in  usurping  control  of  the 
assets  and  income  of  the  appellee  corporation  and  the 
conduct  of  the  affairs  thereof  "to  suit  himself,"  to 
control  all  of  its  funds,  and  to  "pay  himself  an  ex- 
orbitant salary  and  expenses"  to  the  detriment  and 
loss  of  not  only  said  appellee  corporation  but  the 
stockholders  as  well.    (TR  315.) 

Appellants  in  their  brief  devote  a  substantial  por- 
tion thereof  to  these  controversies  and  conflicting 
claims,  which  were  settled  by  the  compromise  agree- 
ment and  the  stipulation  filed  in  this  cause  (TR  38- 
43)  and  the  final  decree  entered  thereon  (TR  45-46). 
These  controversies  and  the  purported  claims  of  ap- 
pellants concerning  defects  in  construction  at  Fair- 
view  Manor  are  not  at  issue  in  this  appeal,  but  ap- 
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pellants  have  attempted  to  bring  them  to  the  attention 
of  this  court  in  their  brief  and  by  references  to  their 
cross-complaint,  which  they  asked  leave  of  the  trial 
court  to  file,  after  a  trial  in  this  suit  had  commenced 
and  a  final  decree  had  been  entered,  and  after  the 
matters  contained  in  said  cross-complaint  were  re 
ad  judicata,  as  more  fully  shown  in  Section  II  of  the 
"ARGUMENT",  infra.  Such  cross-complaint  was 
only  lodged  (TR  132)  and  is  not  properly  a  part  of 
the  court  record  and  proceeding,  since  the  trial  court 
denied  leave  to  file  said  cross-complaint  (TR  254, 
par.  2). 

Numerous  references  to  "documentation"  of  the 
appellants  are  contained  in  their  brief.  Their  counsel 
apparently  erroneously  assume  that  citation  to  said 
cross-complaint  and  to  other  pleadings  of  the  appel- 
lants constitutes  such  documentation.  Great  reliance 
is  placed  upon  this  purported  "documentation"  on 
said  cross-complaint. 


QUESTION  INVOLVED. 

Did  the  appellants  establish  any  ground  under 
Rule  60  (h)  of  the  Federal  Rules  of  Civil  Procedure, 
oy  clear,  unambiguous  and  convincing  proof,  so  as  to 
sustain  their  motion  to  rescind  the  compromise  agree- 
ment and  stipulation  embodying  the  latter  and  to  va- 
cate the  final  decree  based  thereon? 
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SUMMARY  OF  ARGUMENT. 

Introduction. 

I.  Appellants  have  not  established  any  grounds  to 
set  aside  their  stipulation  and  settlement  agree- 
ment and  to  vacate  the  final  decree  based 
thereon. 

1.  Grounds  alleged  by  appellants. 

2.  Court  can  refuse  to  vacate  decree. 

3.  Burden  of  proof  is  on  appellants. 

4.  Appellants'  affidavits  are  insufficient. 

(a)  Argumentative. 

(b)  Conclusions  of  fact,  not  ultimate  facts. 

(c)  Conflicting. 

(d)  "Double  talk". 

(e)  Assumptions  without  factual  basis,  or 
legal  conclusions. 

(f)  Immaterial  matters. 

(g)  Misleading  statements. 

(h)     Primary    effort    of    appellants'    affi- 
davits. 

5.  There  is  no  clear,  unambiguous  and  convinc- 
ing proof  of  fraud,  conspiracy,  or  any  of 
the  other  acts  charged  in  the  motion  to  va- 
cate the  decree. 

6.  There  is  no  clear,  cogent  and  convincing 
proof  that  at  the  time  of  the  execution  of 
the  stipulation  and  settlement  sought  to  be 
rescinded  Cash  Cole  was  mentally  incompe- 
tent. 
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(a)  Test  of  mental  competency. 

(b)  Presumptions. 

(c)  Witnesses. 

7.  Cash  Cole  cannot  secure  rescission  of  the 
settlement  agreement  and  the  final  decree, 
without  restoring  appellees  to  status  quo. 

8.  Appellants  affirmed  or  ratified  the  settle- 
ment agreement  by  failing  to  disaffirm  it 
without  delay  and  by  accepting  benefits 
thereunder. 

The  various  matters  which  appellants  attempt 
to  raise  in  the  cross-complaint  lodged  in  trial 
court  were  res  ad  judicata  and  not  in  issue  on 
the  motion  to  vacate. 

The  propriety  of  the  trial  court's  appointment 
of  a  receiver  on  May  7,  1954  to  preserve  the  as- 
sets of  appellee  corporation,  and  prevent  fur- 
ther injury  to  stockholders'  interests  is  not  an 
issue  on  this  appeal. 

1.  Alaska  statutory  provision. 

2.  The  court  has  inherent  power  to  appoint  a 
receiver  at  the  instance  of  a  stockholder  for 
a  going,  solvent  corporation  on  grounds  of 
fraud,  mismanagement,  or  dissensions. 

3.  Other  circumstances  justifying  appointment 
of  receiver. 

4.  Authorities  cited  by  appellants  are  not  in 
point. 
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IV.  Questions  pertaining  to  enforcement  of  trial 
court's  final  decree  of  October  10,  1953  and 
order  entered  May  7,  1954,  all  pertaining  to 
matters  adjudicated  by  said  final  decree,  or  said 
order,  having  no  bearing  on  the  grounds  for  the 
motion  to  vacate,  are  not  in  issue  on  this  appeal. 


ARGUMENT. 
The  only  issue  before  this  court  is  raised  by  the 
motion  of  the  principal  appellant,  Cash  Cole,  and  his 
captive  corporation,  Bayview  Realty,  Inc.,  to  set 
aside  the  stipulation  containing  the  settlement  agree- 
ment filed  October  9,  1953  (TR  38-44),  and  to  vacate 
the  final  decree  entered  thereon,  pursuant  to  Rule 
60(b)  of  the  Federal  Rules  of  Civil  Procedure.  The 
appointment  of  receiver  sought  by  appellees  follow- 
ing the  filing  of  said  motion  (TR  101-103,  183-187) 
was  ancillary  relief  required  by  reason  of  appellees' 
defaults  under  said  compromise  agreement  and  to 
enforce  the  final  decree  (TR  45-46)  and  the  order 
denying  the  motion  to  vacate  entered  May  7,  1954 
(TR  252-258),  and  prevent  any  further  injuries  in 
the  future.  The  appointment  of  the  receiver  under 
said  order  entered  May  7,  1954  (TR  255,  par.  5)  has 
consequently  no  bearing  on  the  issue  now  before  this 
court,  and  is  not  an  issue  on  this  appeal.  Similarly 
any  other  provisions  of  said  order  directing  enforce- 
ment of  the  court's  decision  (TR  254,  par.  2,  3,  4, 
6-8)  are  not  in  issue  before  this  court. 
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The  appellants  improperly  attempt  in  their  notice 
of  appeal  filed  May  10,  1954  (TR  264)  to  appeal  from 
the  final  decree  entered  October  10,  1953,  since  the 
time  in  which  to  appeal  from  said  judgment  had  long- 
expired.  (Rule  73  (a),  Federal  Bales  of  Civil  Pro- 
cedure.) Their  appeal  can  only  be  from  the  order 
entered  May  7,  1954  (TR  254,  par.  1)  denying  their 
motion  to  vacate  said  final  decree.  This  is  clearly 
pointed  out  in  Washington  v.  Sterling  (1952,  Munic. 
Ct,  App.,  D.C.)  90  A.  (2d)  836,  cited  in  appellants' 
brief  at  page  80  on  a  general  legal  proposition.  The 
court  in  said  case  held  that  an  appeal  from  an  order 
denying  a  motion  based  on  rule  60  (b),  being  sub- 
stantially the  same  as  Rule  60  (b)  of  the  Federal 
Rules  of  Civil  Procedure,  did  not  bring  up  for  review 
the  judgment  sought  to  be  vacated,  but  it  brought  up 
ionly  the  question  of  whether  the  trial  court  erred  in 
denying  the  motion  to  vacate. 

It  is  also  necessary  to  emphasize  at  the  beginning 
of  this  argument  that  references  by  appellants  to 
I  events  transpiring  on  and  after  May  7,  1954  follow- 
ing the  appointment  of  the  receiver  and  to  which  they 
make  reference  in  their  brief,  have  no  bearing  on  the 
question  before  this  court  on  appeal.  On  October 
10,  1953,  when  the  trial  court  approved  the  compro- 
mise agreement  entered  into  between  the  principal 
parties  to  this  cause,  the  appellants  were  in  posses- 
sion of  all  of  the  assets  of  the  appellee  corporation 
and  in  control  thereof  and  its  income,  and  had  been 
m  possession  of  such  assets  and  control  of  such  in- 
'come  from  the  time  that  the  apartment  project  had 
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been  completed.  All  the  appellees  had  at  that  time 
was  the  promise  of  the  appellants  contained  in  the 
compromise  agreement  to  purchase  their  interest  in 
the  corporation,  to  direct  certain  payments  promised 
by  said  corporation,  to  deposit  all  of  the  shares  of 
stock  of  said  corporation  acquired  by  them  or  owned 
by  them  as  security  for  their  promises,  etc.  Appellees 
relied  upon  said  promises  in  good  faith  and  carried 
out  their  obligations  under  said  agreement.  Appel- 
lants immediately  defaulted  under  some  of  the  obli- 
gations undertaken  by  them  under  said  compromise, 
and  eventually  all  of  such  obligations.  They  con- 
tinued, however,  in  possession  of  the  assets  of  the 
appellee  corporation  and  in  control  of  the  corporate 
income  and  its  disbursement.  They  continued  to  en- 
joy all  this  time  (since  1951)  salaries  and  other  bene- 
fits derived  from  the  corporation,  the  amount  of  which 
were  determined  at  their  sole  discretion.  Such  was 
the  situation  on  December  17,  1953  when  the  firm  of 
Cake,  Jaureguy  &  Hardy  filed  notice  of  their  with- 
drawal as  attorneys  for  Cole,  Nowell  and  Bayview 
Realty,  Inc.  (TR  371.)  This  same  situation  continued 
on  January  8,  1954  when  the  present  counsel  for  ap- 
pellants filed  their  motion  to  set  aside  and  vacate  the 
stipulation  and  judgment  based  thereon.  (TR  52-56.) 
It  continued  at  the  time  that  appellees  served  their 
notice  of  default  and  demand  dated  February  9,  1954 
and  filed  February  13,  1954  with  the  trial  court.  (TR 
371-373.)  This  situation  continued  while  appellants 
were  granted  opportunity  by  the  court  to  file  affida- 
vits in  support  of  their  motion  to  vacate  the  finai 
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decree,  and  an  opportunity  for  their  counsel  and  op- 
posing counsel  to  present  oral  arguments  based  on 
such  affidavits  and  counter-affidavits. 

It  was  not  until  May  7,  1954  when  the  order  was 
entered  denying  appellants'  motion  to  vacate  the  final 
judgment  (TR  252-258),  that  the  situation  changed. 
Under  said  order  the  court  further  made  provision 
to  enforce  its  final  decree  of  October  10,  1953  and 
granted,  among  other  things,  the  motions  of  the  ap- 
pellees for  appointment  of  a  receiver,  for  the  corpo- 
rate assets  and  income,  and  directed  that  the  certifi- 
cates of  stock  pledged  by  the  appellants  as  security 
for  performance  of  their  obligations  under  the  com- 
promise agreement  be  delivered  to  the  appellees  as 
their  property  in  accordance  with  the  terms  and  pro- 
visions of  said  compromise  agreement.  Said  order  of 
May  7,  1954  was  entered  after  due  hearing  predicated 
on  the  motions  of  the  respective  parties  then  pending 
before  the  trial  court  and  on  the  affidavits  and  coun- 
ter-affidavits filed  in  support  or  in  opposition  to  such 
motions. 

Thus  the  situation  existing  since  May  7,  1954  arises 
through  no  fault  of  the  appellees,  but  is  due  to  the 
defaults  of  the  appellants  under  their  compromise 
'agreement  and  failure  to  abide  by  the  terms  and  pro- 
visions  thereof. 
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I.  APPELLANTS  HAVE  NOT  ESTABLISHED  ANY  GROUNDS  TO 
SET  ASIDE  THEIR  STIPULATION  AND  SETTLEMENT  AGREE- 
MENT AND  TO  VACATE  THE  FINAL  DECREE  BASED 
THEREON. 

The  final  decree  entered  October  10,  1953  disposed 
of  all  the  claims  of  the  parties  to  this  cause  by  ap- 
proving and  embodying  their  settlement  agreement. 
(TR  45-46.)  It  cannot  be  vacated  except  on  the 
grounds  set  forth  in  rule  60  (b)  of  Federal  Rules  of 
Civil  Procedure: 

"On  motion  and  upon  such  terms  as  are  just, 
the  court  may  relieve  a  party  or  his  legal  repre- 
sentative from  a  final  judgment,  order,  or  pro- 
ceeding for  the  following  reasons:  (1)  mistake, 
inadvertence,  surprise,  or  excusable  neglect;  (2) 
newly  discovered  evidence  which  by  due  diligence 
could  not  have  been  discovered  in  time  to  move 
for  a  new  trial  under  Rule  59(b)  ;  (3)  fraud 
(whether  heretofore  denominated  intrinsic  or  ex- 
trinsic), misrepresentation,  or  other  misconduct 
of  an  adverse  party;  (4)  the  judgment  is  void; 
(5)  the  judgment  has  been  satisfied,  released,  or 
discharged,  or  a  prior  judgment  upon  which  it  is 
based  has  been  reversed  or  otherwise  vacated,  or 
it  is  no  longer  equitable  that  the  judgment  should 
have  prospective  application;  or  (6)  any  other 
reason  justifying  relief  from  the  operation  of  the 
judgment.  *  *  *" 

1.  GROUNDS  ALLEGED  BY  APPELLANTS. 

The  motion  of  appellants  in  a  "shotgun"  fashion, 
sets  up  the  following  grounds:  (a)  fraud;  (b)  mental 
incapacity  of  Cash  Cole  as  a  result  of  a  heart  attack 
(but  this  is  not  clearly  alleged)  ;  (c)  mistake,  inad- 
vertence, surprise,  inexcusable  neglect;  (d)  conspir- 
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acy  to  defraud  by  the  Mortensens,  Henderson,  Nowell, 
and  W.  A.  Rushlight;  (e)  stipulation  and  decree  is 
unconscionable,  impossible  of  performance,  and  con- 
fiscatory; (f)  no  authority  by  stockholders  to  execute 
stipulation;  (g)  separate  agreements  made  with 
Nowell  and  Rushlight  were  without  consideration; 
and  (h)  no  ratificaton  of  stipulation  by  Cash  Cole. 
Their  affidavits  only  attempt  to  support  grounds  (3) 
and  (6)  under  above  rule. 

2.  COURT  CAN  REFUSE  TO  VACATE  DECREE. 

The  refusal  of  the  court  to  vacate  a  decree  under 
this  rule  is  within  its  discretion,  and  the  exercise  of 
such  discretion  can  only  be  reviewed  for  abuse  thereof. 
(Greenspahn  v.  Joseph  E.  Seagram  <&  Sons,  Inc., 
(CCA  2)  186  P. (2d)  616)  ;  Johnson  v.  Masonic  Bldg. 
Co.,  (CCA  5)  138  F.(2d)  817,  aff'g  51  F.Supp.  527.) 

The  authorities  cited  by  the  appellants  in  their 
brief  (pages  17,  21  and  29)  are  not  in  point  in  this 
appeal  since  such  authorities  pertained  to  situations 
involving  motions  to  vacate  default  judgments  or  con- 
sent judgments  providing  for  assessment  of  damages 
or  imposition  of  other  demands  upon  the  defendant 
or  defendants  involved  in  the  particular  case  cited. 
|[t  might  be  pointed  out  that  quotations  from  such 
authorities  by  the  appellants  largely  represent  head- 
lotes  to  the  court  decisions,  and  no  effort  is  made  to 
;how  the  facts  involved  in  said  cases.  In  this  cause 
here  has  been  no  default  judgment  or  consent  decree 
providing  for  assessment  of  damages  or  imposition 
>f  any  demands  only  against  the  appellants.    In  this 
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cause  there  was  a  compromise  agreement,  which  was 
merely  approved  by  the  final  decree  entered  in  this 
cause,  and  which  decree  in  fact  vacated  an  order  ap- 
pointing a  receiver,  which  appellants  desired. 

Thus  in  Assman  v.  Fleming,  159  F.(2d)  332,  336, 
cited  by  appellants  at  pages  17,  29  and  80  of  their 
brief,  there  was  involved  a  consent  judgment.  This 
case  is  more  fully  noted  in  the  next  subsection. 

1  Freeman  on  Judgments,  580  (5th  Ed.),  sec.  292, 
cited  by  appellants  in  their  brief  at  pages  21  and  29, 
actually  refers  to  default  judgments  or  judgments  by 
confession.  The  one  sentence  quoted  from  this  text 
by  the  appellants  at  page  21  of  their  brief  is  lifted 
from  the  section  dealing  with  various  principles  gov- 
erning exercise  of  the  court's  discretion.  Appellants 
have  ignored  the  following  from  said  text  at  the  same 
page: 

"It  has  been  said  that  the  discretionary  power 
to  vacate  judgments,  given  by  the  statute  should 
be  exercised  sparingly  and  only  for  the  purposes 
furthering  the  ends  of  justice  and  not  to  relieve 
against  slovenly  preparation  or  careless  trial  of 
causes.  While  statutory  provisions  authorizing 
the  vacation  of  judgments  are  remedial  in  char- 
acter and  intended  to  afford  a  speedy  and  effici- 
ent means  of  relief,  yet  they  are  not  to  be  in- 
voked so  as  to  impair  the  attribute  of  certainty 
and  finality  which  should  attend  all  judgments, 
and  a  judgment  should  never  be  annulled  except 
upon  due  consideration  based  upon  a  clear  show- 
ing. On  the  other  hand,  it  is  generally  recog- 
nized that  the  discretionary  power  of  the  courl 
should  be  liberally  exercised  in  furtherance  of 
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justice,  to  the  end  that  cases  may  be  disposed  of 
upon  their  merits  rather  than  upon  technicalities 
or  fortuitous  circumstances.  It  is  the  policy  of 
the  law  and  the  purpose  of  the  statutes  here  under 
consideration  to  give  every  person  an  oppor- 
tunity to  present  his  cause  of  action  or  defense 
upon  the  merits,  and  where  he  has  been  deprived 
of  this  opportunity  without  fault  on  his  part  to 
afford  him  relief.  *  *  *"  (Emphasis  added.) 

The  same  writer  in  sec.  291  of  said  text,  p.  578,  fur- 
:her  states : 

"Only  in  extreme  cases  is  the  action  of  the  trial 
court  likely  to  be  reversed.  But  in  a  plain  case 
there  is  little  or  no  room  for  discretion,  and  if 
the  appellate  court  is  satisfied  beyond  a  reason- 
able doubt  that  the  court  below  came  to  an  er- 
roneous conclusion,  its  action  will  be  reversed, 
even  where  a  judgment  by  default  has  been  set 
aside.  *  *  *  if  the  facts  are  disputed,  the  finding 
of  the  lower  court  will  be  treated  as  conclusive 
on  appeal;  and  even  when  the  facts  are  not  ques- 
tioned, its  action  will  not  be  reversed,  except 
where  it  clearly  appears  that  the  court's  discre- 
tion has  been  abused  or  that  it  has  been  exer- 
cised in  an  arbitrary  manner."  (Emphasis 
added.) 

Jergins  v.  Schenk,  124  P.  426,  162  Cal.  747,  cited 
>y  appellants  at  pages  21  and  29  of  their  brief,  in- 
volved a  motion  by  defendant  to  vacate  under  Cali- 
fornia statute  a  judgment  by  default,  on  the  ground 
ff  excusable  neglect  supported  by  affidavits.  There 
fas  no  contradictory  evidence  submitted  by  plaintiff. 
Phe  appellate  court  merely  held  that  the  neglect  of 
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defendant's  representative  was  not  so  obviously  with- 
out excuse  as  to  warrant  the  appellate  court  in  re- 
versing the  trial  court's  order  permitting  an  answer 
and  a  trial  on  the  merits. 

Humphreys  v.  Idaho  Gold  Mines  Development  Co., 
120  P.  823,  21  Idaho  126,  40  LRA  (NS)  817,  cited 
by  appellants  at  pages  21  and  29  of  their  brief,  also 
involved  a  motion  by  defendant  under  state  statute 
to  vacate  a  judgment  by  default,  supported  by  an  affi- 
davit. Apparently  there  was  no  contradictory  evi- 
dence again.  The  trial  court  granted  the  motion, 
which  order  was  sustained  on  appeal. 

3.     BURDEN  OF  PROOF  IS  ON  APPELLANTS. 

The  burden  of  proving  fraud,  mental  incapacity,  or 
any  of  the  other  purported  grounds  set  up  in  their 
motion  is  on  them.  Grounds  so  alleged  cannot  be  pre- 
sumed, but  must  be  proved  by  clear  and  convincing 
evidence.  (Assman  v.  Fleming,  (CCA  8)  159  F.(2d), 
332,  cited  by  appellants  in  their  brief  at  pages  17,  29 
and  80  on  a  proposition  not  in  point  in  this  case;  see 
also  infra,  par.  I,  5,  6;  see  also  TR  248,  par.  II.) 

The  above  mentioned  case  and  others  further  re- 
quire that  the  application  to  vacate  the  judgment  be 
accompanied  by  a  showing  that  the  defendant  has  a 
meritorious  defense  to  the  action.  This  again  pre- 
supposes a  default  judgment  or  a  consent  judgment, 
which  is  not  the  situation  in  this  case.  The  appellant* 
already  had  an  answer  on  file  (TR  15-20),  when  th( 
compromise  settlement  was  made  and  the  final  deerei 
was  entered  on  October  10,  1953. 
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The  case  of  Assman  v.  Fleming,  above  mentioned, 
and  cited  by  appellants  at  pages  17,  29  and  80  of 
their  brief,  is  actually  in  point  and  supports  the  con- 
tentions of  the  appellees.    This  case  was  an  appeal 
Prom  an  order  denying  a  motion  to  vacate  a  consent 
judgment   entered  against  the   appellant.    Suit  had 
3een  filed  by  Fleming  against  the  defendant  for  treble 
lamages  for  violation  of  the  Emergency  Price  Con- 
trol Act.   With  the  complaint  a  stipulation  was  filed 
signed  by  defendant  waiving  service,  answer  and  de- 
fenses and  hearing,  and  consenting  to  entry  of  judg- 
ment for  $5,061.01  and  a  permanent  injunction.  Judg- 
ment was   entered  on  December  28,   1945,   and  the 
money  part  thereof  was  satisfied  on  the  same  day.  On 
January  4,  1946,  the  defendant  filed  a  motion  to  va- 
3ate  said  judgment  and  to   enjoin  payment  on  his 
3heck,  alleging  among  other  things  that  the  plain- 
tiff's  agents   had  fraudulently   represented   that   he 
lad  violated  the  Act,  and  had  induced  him  to  enter 
nto  the  settlement  agreement  reducing  treble  dam- 
iges  from  $10,122.03  to  $5,061.01  on  the  representa- 
ion  that  there  would  be  no  publicity,  whereas  the 
.Headings  in  the  case  had  been  published  resulting 
n  harmful  publicity.    Affidavits  in  support  of  said 
notion  were  filed,  and  the  court  permitted  the  de- 
fendant  to  tender  an  answer  in  which  he  generally 
lenied   plaintiff's    complaint.     The    plaintiff   filed   a 
esponse  to  the  motion  putting  in  issue  all  allegations, 
nd  oral  testimony  was  allowed  by  the  court,  argu- 
ments were  heard  and  briefs  were  submitted.    The 
rial  court  denied  the  motion  to  vacate  and  such  de- 
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nial  was  upheld  by  the  appellate  court  in  the  above 
mentioned  case. 

The  court  states  at  page  336,  after  considering 
Rule  60(b)  : 

a*  *  *  jFrau(j  an(j  circumvention  in  obtaining 
a  judgment  are  ordinarily  sufficient  grounds  for 
vacating  a  judgment,  particularly  if  the  party 
was  prevented  from  presenting  the  merits  of  his 
case.  The  burden  of  proving  such  fraud  and  mis- 
representation is,  of  course,  upon  the  applicant 
and  fraud  is  not  to  be  presumed  but  must  ordi- 
narily be  proven  by  clear  and  convincing  evi- 
dence. *  *  *" 

The  court  in  the  same  case  at  page  337  held  that 
the  defendant  failed  to  sustain  his  charges  of  fraud, 
deceit,  misleading  or  over-reaching  contained  in  his 
motion  to  vacate,  and  stated: 

"The  findings  of  the  court  are  presumptively 
correct  and  should  not  be  reversed  unless  clearly 
erroneous.    It  was  within  the   province   of  the 
trial  court  to  pass  upon  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  then 
testimony.   Jackson  County  v.  Dufty,  8  Cir.,  141 
F.2d  227;  Kincade  v.  Mikles,  8  Cir.,  144  F.2c 
784.  The  order  of  the  trial  court,  being  sustainec 
by  substantial  evidence,  could  not  be  held  to  bi 
an  abuse  of  discretion.    Conceding,  as  the  tria 
court    did,    that    defendant's    proffered    answe: 
pleaded  a  meritorious  defense,  defendant  is  with 
out  standing  here  because  the  court  has  fount 
that  his  charges  of  fraud  and  misrepresentatio 
were  untrue,  and  it  is  not  the  province  of  thi 
court  to  weigh  the  evidence  nor  to  attempt  to  pas- 
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upon  the  credibility  of  witnesses."    (Emphasis 
added.) 

In  this  same  case  the  appellate  court  pointed  out 
it  page  338  that  the  only  matter  before  the  trial  court 
n  considering  the  motion  to  vacate  the  judgment  was 
whether  the  judgment  should  be  vacated  because  of 
he  existence  of  the  fraud,  misrepresentation,  and 
ither  grounds  alleged  by  the  defendant,  and  whether 
uch  defendant  had  proffered  a  defense  on  the  merits. 
Che  latter  was  assumed  to  have  existed,  since  an  an- 
wer  was  filed,  but  it  was  held  that  the  grounds  for 
he  motion  had  not  been  sustained. 

4.     APPELLANTS'    AFFIDAVITS  ARE   INSUFFICIENT. 

The  affidavits  presented  by  appellants  in  support 
if  their  motion  to  vacate  the  final  decree  are  legally 
nsufficient  to  establish  any  grounds  on  which  said 
notion  can  be  based  under  Rule  60  (b)  above  men- 
ioned.  (See  TR  248,  par.  II.)  The  following  insuffi- 
iencies,  among  others,  are  called  to  the  court's  at- 
ention : 

a)  Argumentative. 

:  Cash  Cole  and  other  persons  subscribing  affidavits 
ubmitted  by  him  often  argue  matters  of  law  and 
'eduction  of  fact.  Thus  Tom  Cole  urges  that  stock 
vhich,  under  the  stipulation,  was  to  be  placed  in  es- 
row  as  security,  should  have  been  delivered  to  Cash 
.'Ole.  (TR  135.)  For  examples  of  arguments  by  Cash 
j'ole  with  respect  to  purported  defects  in  building 
jonstruction,   which   purported   claims   were    consid- 
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ered  in  reaching  the  settlement  in  this  case,  as  to 
voting  rights  of  stockholders,  and  other  matters,  see 
affidavits  of  Cash  Cole.  (TR  145,  148,  157,  195-214.) 

(b)  Conclusions  of  fact,  not  ultimate  facts. 

All  of  appellants'  affidavits  fail  to  state  ultimate 
facts,  but  generally  just  state  the  factual  conclusions 
of  the  affiant. 

(c)  Conflicting. 

Appellants'  affidavits  contain  many  conflicting  as- 
sertions. jTom  Cole  (TR  135)  states  that  "for  three  or 
four  days  no  one  was  admitted  to  see  Cash  Cole,  ex- 
cept affiant,  Mrs.  Cole  and  Dr.  Ribar,  and  at  no  time 
during  this  period  was  any  business  discussed,  *  *  * ". 
Ruth  Cole,  however,  (TR  141)  states  that  Rushlight 
was  talking  with  Cash  Cole  "over  a  period  of  several 
days"  during  the  settlement  negotiations. 

Tom  Cole  (TR  134)  affirms  that  he  advised  Rush- 
light and  Jaureguy  that  it  was  impossible  to  perform 
the  terms  of  the  purchase  agreement  contained  in  the 
settlement  terms.  Yet,  in  the  same  affidavit  he  states 
that  he  had  no  "appreciable  knowledge  of  the  con- 
tents" of  said  settlement  agreement.  (TR  137.) 

Ruth  Cole  certifies  (TR  141)  that  Cash  Cole  did 
not  have  knowledge  "for  several  weeks"  of  the  terms 
of  the  settlement  agreement.  Tom  Cole,  however,  (TR 
134)  states  that  Cash  Cole  knew  after  "several  days" 
of  the  terms  of  said  agreement. 

Tom  Cole  (TR  137)  denies  that  any  exorbitant 
salaries  were  paid  at  Fairview  Manor.    Cash  Cole, 
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however,  (TR  149-150)  admits  that  an  exorbitant 
salary  was  paid  to  Nowell. 

(d)  "Double  talk." 

There  is  considerable  duplicity  in  these  affidavits. 
Thus  Cash  Cole  (TR  157)  states  that  his  attorney 
Jaureguy  did  not  make  the  settlement,  but  that  Cake 
made  the  settlement  (TR  162-163).  Yet,  he  admits 
that  Cake,  Jaureguy  and  Hardy  were  attorneys  repre- 
senting him  and  other  defendants.    (TR  143.) 

(e)  Assumptions  without  factual  basis,  or  legal  conclusions. 
Various  legal  conclusions  are  stated  as  matters  of 

fact,  and  assumptions  are  asserted  without  any  fac- 
tual basis  on  which  they  are  predicated  being  set  out. 
For  example,  Cash  Cole  (TR  148)  states  that  Rush- 
light had  him  "sign  away  his  rights  to  Fairview  De- 
velopment, Inc."  An  examination  of  the  settlement 
agreement  contained  in  the  stipulation  clearly  dis- 
closes that  he  purchased  the  interests  and  claims  of 
the  Mortensens  and  Henderson  for  a  stated  considera- 
tion, and  put  up  all  of  the  stock  of  appellee  corpo- 
ration acquired  by  him  as  security  for  the  agreement 
of  said  corporation  to  pay  off  the  conflicting  claims, 
for  certain  releases,  and  for  payment  of  the  purchase 
price.  (TR  38-44.)  It  is  likewise  obviously  clear 
from  the  affidavits  presented  in  opposition  to  this 
motion,  as  well  as  by  the  admission  of  Mrs.  Ruth  Cole, 
that  the  individual  appellees  were  willing  to  buy  out 
Cash  Cole's  stock  and  claims  upon  the  same  terms 
and  conditions,  but  that  he  refused  to  sell.  (See 
" Statement  of  Case",  supra,  par.  2.) 
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(f)  Immaterial  matters. 
The  appellants'  affidavits  contained  many  state- 
ments concerning  immaterial  matters  that  were  not 
pertinent  to  the  issue  raised  by  their  motion  to  vacate 
the  decree.  These  have  heretofore  been  noted  in  the 
"Statement  of  Case"  following  sec.  14,  and  involve 
various  transactions  between  Rushlight  and  Cash 
Cole,  between  Nowell  and  Cash  Cole,  and  between 
Kadow,  Nowell  and  Cash  Cole.  Such  transactions 
were  no  part  of  the  settlement  involved  in  this  cause, 
or  the  subject  matter  of  this  cause,  or  the  final  de- 
cree. (See  TR  152-155;  "Statement  of  Case",  par. 
16,  17.)  Similarly,  various  matters  are  raised  con- 
cerning purported  claims  as  to  construction,  etc., 
which  were  the  actual  matters  considered  in  reaching 
a  settlement  in  this  case  and  in  case  No.  3532  pending 
at  the  time  of  the  trial  herein.  (See  "Statement  of 
Case",  par.  18.) 

(g)  Misleading  statements. 
In  addition  to  the  duplicity  above  mentioned,  ap- 
pellants' affidavits  contain  misleading  statements.  For 
example,  Cash  Cole  (TR  161)  speaks  of  voting  rights 
and  confuses  the  voting  rights  of  stockholders  with 
the  voting  rights  of  directors.  The  defendant  Nowell 
(TR  174-175)  points  out  another  example  of  such 
misleading  statements  with  respect  to  delivery  of 
stock. 

(h)  Primary  effort  of  appellants'  affidavits. 

An  analysis  of  these  affidavits,  and  a  cursory  ex- 
amination  of   the   cross-complaint   lodged   by   them, 
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merely  discloses  that  the  sole  object  of  their  strategy, 
their  arguments,  unwarranted  assumptions,  references 
to  immaterial  matters,  etc.,  is  to  revive  the  conflicting 
claims  existing  between  the  Cole  group  and  the  Mor- 
tensen  group  at  the  time  this  case  was  filed  and  at 
the  time  that  the  trial  was  commenced  herein.  (See 
" Statement  of  Case",  par.  18,  and  Appendix.)  These 
were  the  basis  and  reason  for  reaching  the  settlement 
evidenced  by  the  compromise  agreement.  The  reason 
for  this  strategy  was  the  fact  that  Cash  Cole  had  de- 
faulted under  that  agreement,  and  by  the  terms 
thereof  had  lost  ownership  of  the  shares  of  stock, 
which  were  pledged  as  security  for  the  performance 
of  the  undertaking  to  pay  a  total  of  $90,000.00  to  the 
Mortensen  group,  and  there  was  no  ground  for  an 
appeal  from  the  final  decree  approving  said  settle- 
ment, and  the  time  for  an  appeal  had  expired.  It 
must  be  assumed  that  at  the  time  this  agreement  was 
made  on  October  9,  1953,  the  Cole  group  contemplated 
making  the  payments. 

The  purpose  of  Cash  Cole  for  entering  into  the 
settlement  agreement  was  to  secure:  Complete  con- 
trol of  appellee  corporation;  the  discharge  of  the  re- 
ceiver then  appointed  by  the  trial  court;  payment  of 
mechanic's  liens  then  being  foreclosed  by  A.  G.  Rush- 
light and  Co.,  Pilip  &  Butt  Painting  Contractors,  Inc., 
and  C.  H.  Keaton;  settlement  of  claims  of  various 
parties  to  this  cause  and  dismissal  of  litigation  pend- 
ing between  them ;  and  to  avoid  continuation  of  trial 
in  this  case.  The  situation,  however,  changed  shortly 
after  said  settlement  agreement  was  made  by  reason 
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of  Cash  Cole's  conduct  in  the  management  of  Fair- 
view  Manor  and  his  antagonizing  of  tenants,  whereby 
a  large  number  of  vacancies  occurred  ranging  from 
55  to  71.  This  alone  represented  a  minimum  loss  of 
gross  revenue  to  the  appellee  corporation  of  from 
$6,325.00  to  $8,165.00  a  month.  (See  "Statement  of 
Case",  par.  6.)  These  amounts  would  have  been  more 
than  ample  to  meet  the  obligation  undertaken  in  the 
compromise  agreement. 

The  sole  purpose  then  of  the  appellants'  motion 
was  to  extricate  themselves  from  defaults  under  the 
settlement  agreement  and  the  loss  of  the  stock  pledged 
by  them  as  security  for  the  performance  of  said  agree- 
ment. They  sought  the  assistance  of  the  trial  court  in 
equity,  and  now  of  this  court,  to  perpetrate  their 
scheme  of  avoiding  their  own  promises  contained  in 
the  stipulation,  retaining  all  benefits  derived  there- 
under, avoiding  the  effect  of  their  defaults,  and  con- 
tinuing in  the  illegal  possession  and  control  of  the 
assets  and  income  of  the  appellee  corporation,  using 
such  assets  and  income  for  their  benefit  to  the  detri- 
ment and  loss  of  the  appellees. 

5.  THERE  IS  NO  CLEAR,  UNAMBIGUOUS  AND  CONVINCING  PROOF 
OF  FRAUD,  CONSPIRACY,  OR  ANY  OF  THE  OTHER  ACTS 
CHARGED  IN  THE  MOTION  TO  VACATE  THE  DECREE. 

Fraud  will  never  be  presumed  but  must  be  proved 
by  clear,  convincing  and  unambiguous  evidence. 
(Alaska  Northern  R.  Co.  v.  Alaska  Central  Co.,  5 
Alaska  377;  American  Finance  <&  Commerce  Co.  v. 
Gorden,  1  P. (2d)  886,  164  Wash.  45;  Cerkonek  v  Bib- 
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ble,  (Wash.)  256  P. (2d)  488,  491;  Gonzelman  v. 
Northwest  Poultry  &  Dairy  Products  Co.,  225  P.  (2d) 
757,  765,  190  Ore.  332.)  The  presumption  is  actually 
against  fraud  and  it  approximates  in  strength  that  of 
innocence  of  crime.  (Tecklenburg  v.  Washington 
Gas  &  Electric  Company,  (Wash.  1952),  241  P.  (2d) 
1172;  Travelers'  Ins.  Co.  of  Hartford,  Conn.  v.  Byers, 
(Calif.)  11  P. (2d)  444,447.) 

Both  the  Tecklenburg  v.  Washington  Gas  &  Elec- 
tric Co.,  (Wash.  1952),  241  P. (2d)  1172,  see  par. 
6(c)  infra,  and  Handley  v.  Handley,  243  P.  (2d)  204, 
172  Kan.  659,  see  par.  7  infra,  are  directly  in  point. 

6.  THERE  IS  NO  CLEAR,  COGENT  AND  CONVINCING  PROOF  THAT 
AT  THE  TIME  OF  THE  EXECUTION  OF  THE  STIPULATION 
AND  SETTLEMENT  SOUGHT  TO  BE  RESCINDED  CASH  COLE 
WAS  MENTALLY  INCOMPETENT. 

The  proof  clearly  established  that  Cash  Cole  knew 
the  nature,  character  and  effect  of  his  execution  of  the 
stipulation  and  understood  the  subject  matter  thereof 
and  the  transactions  covered  by  said  stipulation. 
("Statement  of  Case",  par.  3,  4,  supra.) 

It  has  already  been  pointed  out  in  "Statement  of 
Case",  par.  3,  that  appellants'  motion  to  set  aside 
the  compromise  agreement  and  vacate  the  final  decree 
(TR  52-56),  and  the  various  affidavits  filed  in  sup- 
port thereof  do  not  contain  a  categorical  statement  or 
clear,  cogent  and  unambiguous  proof  that  Cash  Cole 
was  mentally  incompetent  to  conduct  the  compromise 
negotiations,  or  to  execute  the  compromise  agreement 
contained  in  the  stipulation.  The  strongest  represen- 
tation made  is  to  the  effect  that  he  was  unable  to  read 
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and  was  ill.  Cash  Cole  admits  that  he  "relied  upon 
the  statements"  of  Rushlight  as  to  the  contents  of 
the  compromise  agreement,  and  does  not  state  that  he 
did  not  comprehend  such  contents,  or  that  he  was 
mentally  incompetent,  but  rather  represents  that 
Rushlight  made  false  and  fraudulent  representations 
as  to  said  contents.  (TR  57.)  His  subsequent  state- 
ments do  not  contradict  this  fact.  (TR  143,  156.) 
Any  alleged  action  on  the  part  of  Rushlight  which 
might  have  been  fraudulent  is  not  binding  on  the  ap- 
pellees, since  they  were  not  a  party  to  it  and  there 
was  no  community  of  interest,  nor  was  Rushlight  an 
agent  of  the  appellees,  but  rather  the  proof  indicates 
was  acting  for  Cash  Cole  with  his  consent  and  knowl- 
edge. Cash  Cole  has  a  remedy  in  court  if  he  has  suf- 
fered any  damages  as  the  result  of  any  of  Rush- 
light's acts. 

There  is  likewise  nothing  contained  in  any  of  the 
affidavits  signed  by  Cash  Cole  (TR  56,  143,  156)  in- 
dicating that  he  did  not  discuss  the  terms  and  pro- 
visions of  the  settlement  agreement  before  it  was 
signed  by  him  and  by  his  attorney,  Jaureguy.  Ob- 
viously Cash  Cole  and  Jaureguy  would  be  the  only 
persons  who  would  have  full  knowledge  on  this  mat- 
ter. There  seems  to  be  some  insinuation  that  Jaure- 
guy and  various  other  attorneys  representing  the  ap- 
pellants may  be  guilty  of  fraud  or  false  representa- 
tions to  Cash  Cole  regarding  the  compromise  agree- 
ment. Overlooking  the  fact  that  such  insinuation  is 
not  clear,  cogent  and  unambiguous  proof,  it  must  be 
again  pointed  out  that  Jaureguy  did  conduct  the  ne- 
gotiations for  Cash  Cole,  and  was  his  attorney  and 
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agent,  and  any  misconduct  on  his  part  or  the  part 
of  any  other  attorneys  or  agents  representing  the 
appellants  and  said  Cash  Cole  specifically  would  not 
be  binding  upon  the  appellees,  but  would  be  binding 
upon  the  appellants,  and  for  which  they  have  an  ade- 
quate remedy  at  law  in  a  suit  for  damages.  It  might 
be  observed,  however,  that  Cash  Cole  recklessly 
charges  all  of  his  former  associates,  and  apparently 
his  attorneys,  with  misconduct,  as  well  as  the  appel- 
lees. He  fails,  however,  to  support  such  charges  with 
tangible  proof,  other  than  his  own  assertions  and 
those  of  his  son  and  wife. 

The  appellees  were  justified  in  relying  on  agree- 
ments reached  with  Jaureguy  as  attorney  for  Cash 
Cole  and  Bayview  Realty,  Inc.,  since  he  was  acting 
for  Cash  Cole  both  at  the  trial  and  in  the  conduct 
of  said  compromise  negotiations  with  the  consent  and 
approval  of  Cash  Cole.  It  is  noteworthy  that  Jaure- 
guy refused  to  execute  the  stipulation  and  the  com- 
promise agreement  contained  therein  until  he  had 
submitted  it  to  Cash  Cole  for  his  personal  considera- 
tion and  secured  his  signature  thereto.  (TR  74.) 
It  was  not  until  December  16  or  17,  1953  that  appel- 
lees received  notice  of  the  withdrawal  of  Jaureguy 
and  his  firm  as  attorneys  for  Cole,  Nowell  and  Bay- 
view  Realty,  Inc.  This  was  more  than  two  months 
following  the  execution  of  the  settlement  agreement. 
(TR  371.) 

(a)  Test  of  mental  competency. 

Old  age,  weakening  of  the  memory  and  under- 
standing and  occasional  strange  and  eccentric  acts 
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are  not  themselves  sufficient  evidence  of  "mental  in- 
capacity", but  the  test  is  the  ability  to  know  the  na- 
ture, character,  and  effect  of  one's  acts  and  to  under- 
stand the  subject  matter  of  business  transactions  in 
which  one  is  engaged.  (Tecklenburg  v.  Washington 
Gas  &  Electric  Co.,  (Wash.  1952)  241  P.  (2d)  1172; 
Beckley  Nat.  Bank  v.  Boone,  (CCA  4,  1940)  115 
F.(2d)  513,  rev.  32  F.Supp.  896,  cert,  denied  313  U.S. 
558,  61  S.Ct.  835,  85  L.Ed.  1519.)  A  person,  however 
old,  or  in  failing  health,  so  long  as  he  retains  appre- 
ciation of  his  possessions  and  relations  to  others  may 
dispose  of  his  property  in  any  lawful  way  he  sees  fit 
and  regardless  of  whether  anyone  may  be  pleased 
therewith.  {Tecklenburg  v.  Washington  Gas  &  Elec- 
tric Co.,  (Wash.  1952)  241  P.  (2d)  1172;  Boardman  v. 
Lorentzen,  145  N.W.  750,  155  Wis.  566,  52  L.R.A. 
(NS)  476;  Sneathen  v.  Sneathen,  16  S.W.  497,  104 
Mo.  201;  Hughes  v.  Bullen,  95  So.  379,  209  Ala.  134.) 
Mere  weakness  of  mind  or  age,  physical  disability  or 
abnormality  do  not  constitute  insanity  under  which 
contracts  and  conveyances  of  an  insane  person  are 
rendered  voidable.  The  line  is  drawn  at  actual  insan- 
ity, as  distinguished  from  weakness  of  mind  unac- 
companied by  infirmity  overthrowing  reason.  (28 
AmJur.  701,  sec.  66,  67;  1  L.R.A.  611;  35  L.R.A. 
(NS)  1092;  Pass  v.  Stephens,  198  P.  712,  22  Ariz. 
461;  Ralston  v.  Turpin,  129  U.S.  663,  32  L.Ed.  747, 
9  S.Ct.  420;  Argo  v.  Coffin,  32  N.E.  679,  142  111.  368; 
Stockmeyer  v.  Tobin,  139  U.S.  176,  35  L.Ed.  123,  11 
S.Ct.  504.) 
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(b)  Presumptions. 

The  law  will  presume  competency  rather  than  in- 
competency, and  every  man  is  fully  competent  until 
satisfactory  proof  to  the  contrary  is  presented.  (28 
Am.  Jur.  751,  sec.  121;  Assman  v.  Fleming,  159 
F.(2d)  332.)  Every  man  is  presumed  capable  of 
managing  his  own  affairs  and  is  responsible  for  his 
own  accounts.  {Isle  v.  Cranby,  64  N.E.  1065,  1068, 
199  IU.  39,  64  L.R.A.  513.)  It  is  presumed  that  every 
man  is  capable  of  understanding  the  nature  and  effect 
of  his  contracts.  {Spurlock  v.  Noe,  43  S.W.  231,  19 
Ky.L.Rep.  1321,  39  L.R.A.  775;  Ann.  36  L.R.A.  723.) 

(c)  Witnesses. 

The  number,  character  and  intelligence  of  witnesses 
and  their  opportunities  for  observation  should  be  con- 
sidered upon  the  question  of  insanity.  {Assmcm  v. 
Fleming,  159  F.(2d)  332;  Boxana  Petroleum  Corp. 
v.  Colquitt,  34  F.(2d)  470,  aff.  49  F.(2d)  1025,  cert, 
denied  284  U.S.  669,  52  S.Ct.  43,  76  L.Ed.  566;  28  Am. 
Jur.  763,  sec.  135.) 

The  case  of  Assman  v.  Fleming,  159  F.(2d)  332  is 
in  point,  and  has  been  heretofore  noted  in  sec.  I,  3.  The 
case  of  Tecklenburg  v.  Washington  Gas  <£  Electric 
Co.,  (Wash.  1952),  241  P.  (2d)  1172  is  also  directly  in 
point.  The  lessor  in  that  case  was  81  years  old.  She 
went  to  a  mental  sanitarium  five  months  after  the  re- 
newal of  a  lease,  which  was  sought  to  be  rescinded  in 
said  case.  Under  the  lease  renewal  she  had  reduced 
the  rent  approximately  in  half.  There  was  testi- 
mony concerning  her  mental  condition  by  her  attor- 
ney, a  probate  judge  who  knew  her  at  the  time  that 
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she  administered  her  husband's  estate,  two  friends 
and  neighbors,  the  manager  of  a  department  at  her 
bank  and  a  doctor,  as  to  her  apparent  lack  of  mental 
capacity  at  the  time  of  the  execution  of  the  lease. 
The  court  held  that  mental  competency  is  presumed 
and  evidence  to  establish  incompetency  must  be  clear, 
cogent  and  convincing.  The  best  evidence  in  that  sit- 
uation would  be  that  of  a  physician  versed  in  mental 
diseases,  but  the  court  further  held  that  he  was  mis- 
taken as  to  her  mental  incapacity,  since  it  appeared 
from  the  evidence  that  she  possessed  sufficient  mind 
and  reason  to  enable  her  to  comprehend  the  nature, 
terms  and  effect  of  the  lease  transaction  at  the  time 
of  the  execution  thereof,  and  there  was  no  overreach- 
ing. 

In  Argo  v.  Coffin,  32  N.E.  679,  142  111.  368,  the  court 
noted  that  as  to  mental  capacity  there  was  a  great 
conhict  in  opinions  of  numerous  witnesses,  and  im- 
possible to  tell  on  which  side  the  preponderance  was. 
Consequently,  the  presumption  of  competency  was 
controlling,  and  the  trial  court  was  reversed. 

Dr.  Ribar  in  his  affidavit  (TR  65,  94)  clearly  stated 
that  he  did  not  examine  the  patient  as  to  mental  com- 
petency, but  only  as  to  his  physical  disability,  and 
that  he  was  not  physically  disabled  from  doing  busi- 
ness after  the  expiration  of  72  hours  following  his 
heart  attack.  Appellants  in  their  brief,  page  26,  point 
out  that  the  appellees  procured  and  filed  the  doctor's 
last  affidavit,  but  then  contradict  themselves  at  page 
27  by  saying  that  appellees  presented  no  testimony  of 
any  physician.     Obviously  the  first  affidavit  of  the 
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doctor  was  procured  by  appellants.  Rushlight  in  his 
affidavit  (TR  170)  states  that  Cash  Cole  fully  under- 
stood the  stipulation  and  the  transactions  involved 
and  that  Jaureguy,  his  attorney,  explained  the  entire 
matter  to  him.  Members  of  Cole's  family  admitted 
that  the  compromise  was  discussed  with  Cash  Cole. 
("Statement  of  Case",  par.  3,  4,  supra.) 

7.  CASH  COLE  CANNOT  SECURE  RESCISSION  OF  THE  SETTLE- 
MENT AGREEMENT  AND  THE  FINAL  DECREE,  WITHOUT  RE- 
STORING APPELLEES  TO   STATUS  QUO. 

Appellees  have  completed  performance  under  said 
agreement  and  the  final  decree  entered  thereon,  but 
Cash  Cole  has  not.  ("Statement  of  Case",  par.  12, 
13,  14,  supra.) 

An  incompetent  person  is  in  no  event  entitled,  in 
equity,  to  a  rescission  or  cancellation,  on  account  of 
mental  infirmity,  as  a  matter  of  right,  and  if  it  ap- 
pears inequitable  in  a  particular  case  to  set  aside  a 
conveyance  or  a  contract  on  such  grounds,  there  is 
no  inexorable  rule  that  it  must  be  done.  The  circum- 
stances of  each  case  will  govern  the  action  of  equity. 
(28  Am.  Jtir.  720,  sec.  87;  Sprinkle  v.  Wellborn,  52 
S.E.  666,  140  N.O.  163,  3  L.R.A.  (MS)  174,  179;  Co- 
bum  v.  Raymond,  57  A.  116,  76  Conn.  484.) 

Under  general" principles  of  equity,  it  is  generally 
held  that  before  an  equitable  action  to  obtain  rescis- 
sion of  a  contract  or  deed  tainted  by  fraud  can  be 
successfully  prosecuted  to  completion  and  obtaining 
of  relief,  any  money,  property,  or  rights  of  action  re- 
ceived thereunder  should  be  restored,  and  in  some 
jurisdictions,  before  even  bringing  the  action,  should 
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be  tendered  or  offered  in  restoration  of  the  status 
quo,  since  the  fundamental  object  of  equitable  rescis- 
sion is  restitution  and  restoration  of  the  parties  to  the 
position  which  they  occupied  before  the  transaction 
infected  with  fraud  was  negotiated  and  partially  or 
completely  performed.  The  well  known  equitable 
maxim  that  "he  who  seeks  equity  must  do  equity"  has 
been  stated  in  many  cases  to  be  the  basis  of  the  prin- 
ciple.    (24  AmJur.  16,  sec.  196.) 

Restoration  of  status  quo,  or  benefits  is  a  pre- 
requisite. A  party  seking  rescission  of  a  contract  or 
deed,  in  equity,  must  be  willing  to  restore  benefits 
which  he  has  received  thereunder  before  he  can  ex- 
pect equitable  relief.  (24  AmJur.  81,  sec.  250.)  This 
equitable  rule  is  supported  by  the  great  weight  of 
authority.  (5  Williston  on  Contracts,  rev.  ed.,  Wil- 
liston  and  Thompson,  4288,  sec.  1529;  28  AmJur.  716, 
sec.  84;  Ann.,  46  A.L.R.  419,  95  A.L.R.  1443.) 

The  case  of  Handley  v.  Handley,  243  P.  (2d)  204, 
172  Kan.  659,  is  nearly  in  point  in  this  situation.  In 
that  case  the  plaintiff  and  defendant  were  twin  broth- 
ers. The  plaintiff  about  six  months  before  he  was 
committed  to  a  state  hospital  for  the  insane  for  about 
three  months  upon  the  petition  of  the  defendant,  con- 
veyed his  farm  to  the  defendant  without  considera- 
tion and  under  an  oral  agreement  that  his  brother 
would  look  after  the  land  and  protect  the  plaintiff's 
interest  therein,  and  reconvey  it  to  the  plaintiff  when 
he  had  repaid  his  brother  the  money  that  he  would 
advance  on  account  of  the  realty.  The  defendant 
paid  substantial  sums  for  taxes  and  on  account  of  the 
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mortgage,  and  also  made  permanent  improvements. 
The  plaintiff  did  not  repay  his  brother  for  these  ad- 
vances and  improvements,  or  even  offer  to  pay.  There 
was  testimony  of  the  doctor  that  at  or  about  the  time 
of  the  conveyance  the  plaintiff  had  suicidal  and 
homicidal  tendencies  and  it  was  his  opinion  that  he 
was  incompetent  to  transact  business.  There  was 
also  testimony  of  four  other  witnesses  as  to  his  in- 
competency at  the  time  of  the  execution  of  the  deed. 
This  was  contradicted  by  evidence  that  the  plaintiff 
did  comprehend  the  nature  of  the  transaction  con- 
cerned. The  court  refused  to  set  aside  the  deed  in 
view  of  plaintiff's  failure  to  restore  the  benefits  he 
had  received,  including  moneys  advanced  by  the  de- 
fendant and  payment  for  improvements  made  by  him. 

8.  APPELLANTS  AFFIRMED  OR  RATIFIED  THE  SETTLEMENT 
AGREEMENT  BY  FAILING  TO  DISAFFIRM  IT  WITHOUT  DELAY 
AND  BY   ACCEPTING   BENEFITS   THEREUNDER. 

There  was  no  written  repudiation  of  the  settlement 
agreement  served  on  appellees  following  execution  of 
said  stipulation  on  October  9,  1953  until  January  8, 
1954,  when  a  motion  was  filed  in  this  case  to  set  aside 
the  stipulation  and  vacate  the  decree,  three  months 
after  the  execution  of  said  agreement  and  entry  of 
said  decree.  During  that  period  appellants  permitted 
performance  under  said  agreement  and  decree  by  ap- 
pellees and  accepted  the  benefits  of  such  performance. 
("Statement  of  Case",  par.  8,  12,  13,  14,  supra.) 

Repudiation  is  essential.  Disaffirmance  of  the  set- 
tlement agreement,  as  well  as  an  offer  to  return  the 
benefits  received  by  the  purported  incompetent,  are 
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conditions  precedent  to  a  right  to  rescind  such  con- 
tract on  the  ground  of  incompetency  or  fraud.  (28 
Am.Jur.  709-710,  sec.  77,  sec.  56.)  One  who  wishes 
to  rescind  must  manifest  his  election  to  do  so  without 
undue  delay,  or  the  right  will  be  lost,  especially  where 
there  is  further  performance  due  under  the  contract 
from  the  other  party,  which  in  the  absence  of  notice 
he  might  suppose  would  be  accepted  in  spite  of  his 
prior  breach  or  wrong-doing.  (5  W  Mist  on  On  Con- 
tracts, rev.  ed.,  Williston  and  Thompson,  4110,  sec. 
1469;  E.  J.  Albrecht  Co.  v.  New  Amsterdam  Cos.  Co., 
163  F.(2d)  16.) 


II.  THE  VARIOUS  MATTERS  WHICH  APPELLANTS  ATTEMPT 
TO  RAISE  IN  THE  CROSS-COMPLAINT  LODGED  IN  TRIAL 
COURT  WERE  RES  ADJUDICATA  AND  NOT  IN  ISSUE  ON 
THE  MOTION  TO  VACATE. 

Cash  Cole  and  Bayview  Realty,  Inc.  lodged  a  cross- 
complaint  and  asked  leave  of  court  to  file  the  same. 
(TR  103,  55.)  Said  cross-complaint  purportedly  in- 
cludes Fairview  Development,  Inc.  as  claimant,  and 
covers  various  purported  defects  in  construction, 
which  were  the  subject  matter  of  case  No.  3532  filed 
by  Fairview  Development,  Inc.  versus  the  individual 
appellees  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division.     ("Statement  of  Case",  par.  10,  18,  supra.) 

In  said  case  No.  3532  a  stipulation  was  executed  by 
the  plaintiff  and  the  defendants  therein  providing 
that  said  case  "has  been  fully  settled  and  compro- 
mised and  that  the  same  should  be  dismissed  with 
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prejudice  and  without  costs".  An  order  was  entered 
on  October  28,  1953,  whereby  said  case  was  "  dis- 
missed with  prejudice  and  without  costs".  (TR  399- 
400;  TR  246,  par.  22.)  Such  dismissal  with  preju- 
dice constitutes  res  ad  judicata  of  the  subject  matter 
contained  in  the  cross-complaint  which  appellants 
sought  to  file  after  trial  had  commenced  and  a  final 
decree  was  entered.     (30  AmJur.,  sec.  161.) 

It  has  already  been  pointed  out  and  it  is  submitted 
that  the  subject  matter  of  said  cross-complaint  was 
not  in  issue  under  the  motion  filed  by  appellants  to 
vacate  the  final  decree,  and  is  not  a  proper  matter  for 
consideration  on  this  appeal  under  the  question  in- 
volved therein.  That  question  concerns  only  the  suf- 
ficiency of  the  grounds  for  said  motion,  that  is, 
whether  fraud,  mental  incompetency,  or  any  of  the 
other  reasons  alleged  by  appellants  had  been  estab- 
lished, by  proper  proof,  so  that  the  denial  of  their 
motion  by  the  trial  court  was  an  error.  The  matters 
contained  in  said  cross-complaint,  which  was  only 
lodged  in  the  trial  court  and  not  admitted  therein, 
have  no  bearing  on  said  grounds. 


in.  THE  PROPRIETY  OF  THE  TRIAL  COURT'S  APPOINTMENT 
OF  A  RECEIVER  ON  MAY  7,  1954  TO  PRESERVE  THE  AS- 
SETS OF  APPELLATE  CORPORATION,  AND  PREVENT  FUR- 
THER INJURY  TO  STOCKHOLDERS'  INTERESTS  IS  NOT  AN 
ISSUE  ON  THIS  APPEAL. 

The  appellants  devote  considerable  space  in  their 
brief,  pages  62-74,  to  contending  that  the  trial  court 
erred  in  appointing  a  receiver  for  Fairview  Manor 
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under  the  order  entered  on  May  7,  1954,  and  cite  most 
of  their  authorities  under  this  point.  This  appoint- 
ment has  no  bearing  on  the  question  before  this  court 
as  to  the  sufficiency  of  the  grounds  necessary  to  sus- 
tain the  motion  of  appellants  to  vacate  the  final  de- 
cree of  October  10,  1953,  and  the  appointment  of 
such  receiver  by  the  trial  court  to  enforce  its  final 
decree  and  order  of  May  7,  1954  is  not  a  proper 
matter  for  review  on  this  appeal. 

Regardless  of  this  point,  the  following  justification 
of  the  action  of  the  trial  court  is  noted: 

1.     ALASKA   STATUTORY  PROVISION. 

The  Alaska  Compiled  Laws  Annotated,  1949,  55-6-91 
provide : 

"A  receiver  may  be  appointed  in  any  civil 
action  or  proceeding,  other  than  an  action  for 
the  recovery  of  specific  personal  property — 

"  First.  Provisionally,  before  judgment,  on  the 
application  of  either  party,  when  his  right  to  the 
property,  which  is  the  subject  of  the  action  or 
proceeding,  and  which  is  in  the  possession  of  an 
adverse  party,  is  probable,  and  the  property  or  its 
rents  or  profits  are  in  danger  of  being  lost  or 
materially  injured  or  impaired  *  *  V 

"Second.  After  judgment,  to  carry  the  same 
into  effect;" 

It  is  obvious  from  the  "Statement  of  Case"  supra, 
that  the  rights  and  privileges  of  appellees  as  stock- 
holders, which  are  the  subject  of  this  action,  are  the 
property  rights  involved  in  this  cause,  and  were  seri- 
ously affected  by  the  conduct  and  actions  of  the  ap- 
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pellants.  In  addition,  those  property  rights  as  well 
as  the  appellees'  right  to  profits  earned  by  their  in- 
vestment in  the  appellee  corporation  had  not  only 
been  impaired  since  the  beginning  of  the  business 
operations  of  said  corporation,  but  were  in  danger 
of  being  lost  or  materially  injured  in  the  future. 

2.  THE  COURT  HAS  INHERENT  POWER  TO  APPOINT  A  RECEIVER 
AT  THE  INSTANCE  OP  A  STOCKHOLDER  POR  A  GOING,  SOL- 
VENT CORPORATION  ON  GROUNDS  OF  FRAUD,  MISMANAGE- 
MENT,   OR   DISSENSIONS. 

This  rule  is  now  well  settled,  although  occasionally 
there  have  been  some  judicial  expressions  of  opinion 
to  the  contrary.  A  court  of  equity  has  inherent  juris- 
diction at  the  instance  of  stockholders  regardless  of 
their  number,  in  a  proper  case,  to  appoint  a  receiver 
for  a  solvent  corporation,  on  the  grounds  of  fraud, 
mismanagement,  or  dissensions  among  the  stock- 
holders, directors,  or  officers,  if  there  is  no  other  ade- 
quate remedy.  (43  ALR,  246  and  cases  cited;  61 
ALR,  1214,  and  cases  cited;  91  ALR,  665-666  and 
cases  cited;  19  CJS  1173.) 

3.     OTHER  CIRCUMSTANCES  JUSTIFYING 
APPOINTMENT  OF  RECEIVER. 

On  May  7,  1954,  when  the  trial  court  denied  appel- 
lants' motion  to  vacate  the  final  decree,  the  appellees 
were  entitled  to  take  over  the  administration  of  the 
assets  and  income  of  the  appellee  corporation  as  its 
stockholders,  to  elect  a  board  of  directors,  and  to  ad- 
minister the  assets  of  said  corporation  as  they  saw  fit. 
The  appellants,  however,  were  in  possession  and 
wrongfully  withholding  such  control  and  enjoyment 
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from  the  appellees  and  threatening  further  injury  to 
their  rights.  All  of  the  following  circumstances  were 
present  and  justified  the  appointment  of  a  receiver: 

(a)  Large  expenditures  and  extravagance. 

In  Ashton  v.  Penfield,  135  S.W.  938,  233  Mo.  391 
(1910),  it  was  held  that  the  appointment  of  a  tem- 
porary receiver  and  other  relief  falling  short  of  dis- 
solution of  the  corporation  were  proper,  where  the 
complainant  owned  49  out  of  100  shares  of  stock,  but 
was  denied  access  to  the  books  of  the  company,  which 
was  being  fraudulently  managed  by  the  husband  of 
one  of  the  other  two  stockholders  who  were  defend- 
ants, under  a  conspiracy  to  secure  the  profits  for 
themselves.  The  sole  asset  of  the  corporation  was  a 
business  building,  which  the  court  said  apparently 
rented  readily,  but  had  passed  from  a  dividend-pay- 
ing basis  to  a  nondividend-paying  basis,  with  no 
proper  excuse.  The  court  stressed  the  fact  that  the 
defendants  were  silent  when  fraud,  extravagance, 
mismanagement,  and  oppression  were  laid  at  their 
door  and  were  proved  to  exist;  and  stressed  that  the 
evils  present  were  not  the  mere  product  of  ignorant 
inefficiency  or  mere  differences  of  opinion  in  the  ad- 
ministration of  complicated  and  delicate  affairs,  hut 
were  the  product  apparently  of  design  and  a  disposi- 
tion and  power  to  wrong.  See  also  Ames  v.  Gold- 
field  Merger  Mines  Co.,  227  F.  292  (1915,  DC).  In 
the  latter,  it  appeared  that  there  were  only  four  meet- 
ings of  the  board  of  directors  in  approximately  four 
years,  officers  made  no  report  to  stockholders,  no 
meeting  of  stockholders  had  been   called   for  three 
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years,  and  $250,000.00  was  expended  constituting 
practically  all  available  corporate  funds;  so  continu- 
ance of  a  temporary  receiver  held  proper. 

(b)  Usurpation  of  corporate  powers. 

In  Brock  v.  Automobile  Livery  &  Sales  Co.,  58  So. 
21,  130  La.  404  (1912),  it  was  held  that  a  proper  case 
for  appointment  of  a  receiver  and  the  issuance  of  an 
injunction  was  shown  where  two  brothers,  owning 
one-half  of  the  capital  stock  of  a  corporation, — the 
one  holding  the  office  of  vice  president  and  the  other 
that  of  secretary  and  treasurer, — combined  in  an- 
tagonism to  the  third  member  of  the  corporation,  who 
held  the  office  of  president  and  owned  the  other  half 
of  the  stock,  and,  disregarding  the  charter  and  action 
of  the  board  of  directors,  of  which  they  were  mem- 
bers, usurped  all  the  power  of  the  corporation  and  ex- 
cluded their  associate  from  the  exercise  of  his  rights 
as  a  stockholder,  director,  and  president.  The  alle- 
gations that  the  affairs  of  the  corporation  were  being 
mismanaged  and  that  the  interests  of  such  associate 
were  being  jeopardized  were  held  fully  justified  under 
these  conditions. 

(c)  Personal  gain  and  unnecessary  salaries. 

Where  it  is  shown  that  the  officers  and  directors 
of  a  corporation  are  mismanaging  its  affairs  for  their 
own  personal  advantage  and  gain,  that  the  profits  of 
the  corporation  are  being  absorbed  by  such  misman- 
agement in  paying  the  salaries  of  favored  employees, 
whose  services  are  unnecessary,  and  that  such  gross 
mismanagement,  if  continued,  would  result  necessarily 
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in  insolvency,  a  receiver  should  be  appointed  to  man- 
age the  corporate  affairs  during  investigation  of  the 
charges  made  in  the  complaint.  (Hall  v.  Nieukirk,  85 
P.  485,  12  Idaho  33  (1906).) 

(d)  Conversion  through  salaries  and  expenses. 

It  is  well  settled  that  a  court  of  equity  has  juris- 
diction at  the  suit  of  a  stockholder  to  correct  abuses 
of  the  corporate  management  by  the  board  of  direc- 
tors, whether  by  way  of  unauthorized  or  fraudulent 
allowance  of  salaries  for  themselves  and  their  con- 
federates, either  as  directors  or  officers  of  the  cor- 
poration, or  by  way  of  appropriating  the  assets  to 
their  own  private  uses.  (Getting er  v.  Heaney,  127 
So.  195,  220  Ala.  613,  1930.)  Improper  or  unauthor- 
ized salaries  and  expense  charged  by  officers  or  direc- 
tors of  a  corporation  amount  to  conversion  of  corpo- 
rate property,  and  are  circumstances  considered  in 
justifying  appointment  of  a  receiver.  So,  in  a  suit 
by  minority  stockholders  to  compel  an  accounting  of 
money  and  property  belonging  to  the  corporation, 
which  the  complaint  alleged  had  been  fraudulently 
converted  to  their  own  use  by  the  officers  of  the  cor- 
poration, who,  it  was  alleged,  were  continuing  to  con- 
vert its  money  and  property  to  their  own  use,  as  pre- 
tended salaries  and  expenses,  without  authority  there- 
for, it  was  held  in  Cameron  v.  Grov  eland  Improv.  Co., 
54  P.  1128,  20  Wash.  169,  that  a  receiver  was  properly 
appointed  pending  the  litigation,  and  that  the  officers 
were  properly  enjoined  from  interfering  with  the 
property  of  the  corporation  during  the  pendency  of 
the  action.    It  was  said  that,  if  the  facts  specifically 
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stated  in  the  complaint  were  true,  the  plaintiffs  were 
entitled  to  the  relief  demanded. 

It  was  held,  also,  in  Boothe  v.  Summit  Coal  Min. 
Co.,  104  P.  207,  55  Wash.  167  (1909),  that  a  tem- 
porary receiver  should  be  appointed  for  such  period 
as  the  trial  court  might  fix,  within  which  the  differ- 
ences between  the  parties  might  be  adjusted  by  them- 
selves if  possible;  and  that  if,  at  the  expiration  of 
such  time,  their  differences  were  not  adjusted,  a  per- 
manent receiver  should  be  appointed;  that  an  ac- 
counting should  be  had,  and  excessive  salary  and 
profits  withdrawn  by  the  president  should  be  re- 
turned. 

In  Rugger  v.  Mt.  Hood  Electric  Co.,  20  P.  (2d)  412, 
143  Or.  193  (1933,  rehearing  denied  21  P.  (2d)  1100, 
143  Or.  225),  the  court  cited  with  approval  43  ALR 
242,  and  held  that  the  court  had  jurisdiction  to  ap- 
point a  receiver  for  a  solvent  corporation  at  the  in- 
stance of  stockholders,  where  it  appeared  that  the  ma- 
jority stockholders  and  promoters  of  the  company 
had  transferred  to  it,  in  exchange  for  its  stock,  prop- 
erty at  a  gross  over-valuation,  that  excessive  salaries 
were  being  paid,  that  the  company  had  never  paid 
dividends  and  was  in  imminent  danger  of  insolvency. 

(e)  Illegal  directors'  meetings  and  lack  of  annual  stockholders' 
meetings. 

The  holding  of  illegal  directors'  meetings  and  fail- 
ure to  hold  annual  stockholders'  meeting  will  be  con- 
sidered as  additional  ground  for  the  appointment  of 
a  receiver  in  a  stockholders'  suit.  (Gibbs  v.  Morgan, 
72  P.  733,  Idaho,  1903 ;  Tulsa  Torpedo  Co.  v.  Kennedy, 
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268  P.  205,  131  Okla.  159  (1928) ;  Tower  Hill-Con- 
nellsville  Coke  Co.  v.  Piedmont  Coal  Co.,  64  F.(2d) 
817,  CCA-4,  1933 ;  Taylor  Finance  Corporation  v.  Ore- 
gon Logging  <&  Timber  Co.,  241  P.  388,  Or.  1925). 

(f )  Lack  of  corporate  audit  or  statement. 

Failure  to  provide  a  corporate  audit  or  statement  of 
corporate  affairs  and  withholding  a  knowledge  as  to 
the  corporate  condition  are  additional  factors  justi- 
fying appointment  of  receiver  in  a  stockholders'  suit. 
(Tulsa  Torpedo  Co.  v.  Kennedy,  268  P.  205,  131  Okla. 
159,  1926.) 

(g)  Scheme  of  unfair  operations. 

Where  the  facts  disclose  a  scheme  on  the  part  of  the 
directors  or  a  majority  of  stockholders  to  wreck  the 
corporation  and  dissipate  its  assets,  the  board  of  di- 
rectors, who  are,  as  to  the  stockholders,  trustees  of 
the  corporation  property  and  affairs,  may  be  deprived 
of  their  power,  "when,  by  fraud,  conspiracy,  or 
covetous  conduct,  or  extreme  mismanagement,  the 
rights  of  minority  stockholders  are  put  in  imminent 
peril  and  the  underlying  original  corporate  entente 
cordiale  is  unfairly  destroyed."  (Getting  er  v. 
Heaney,  127  So.  195,  220  Ala.  613,  1930;  see  also  Tri- 
City  Electric  Serv.  Co.  v.  Jarvis,  185  NE  136,  Ind. 
1933.) 

(h)  Mismanagement  justifies  bringing  suit  to  test  matter. 

The  charge  of  mismanagement  in  a  stockholders' 
suit,  when  supported  by  evidence,  is  sufficient  to  jus- 
tify appointment  of  a  receiver  for  the  limited  purpose 
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of  continuing  the  suit  to  test  the  matter.     (91  ALR 
666.) 

4.  AUTHORITIES  CITED  BY  APPELLANTS 
ARE  NOT  IN  POINT. 

An  analysis  of  the  cases  cited  by  the  appellants 
shows  that  they  fall  into  the  following  categories 
where  the  courts  have  refused  to  appoint  a  receiver: 
(a)  Where  it  is  only  charged  that  officers  or  directors 
are  taking  excessive  or  illegal  salaries  (Carey  v.  Pal- 
gam  Construction  Co.,  130  So.  344,  348,  171  La.  246; 
Horejs  v.  American  Plumbing  &  Steam  Supply  Co., 
297  P.  759,  161  Wash.  586)  ;  (b)  where  other  remedies 
are  available  (Skirvin  v.  Coyle,  (Okla.)  94  P. (2d) 
234;  Ward  v.  National  Ice  Cream  Co.,  (Mo.)  246  SW 
554;  Kalian  v.  Alaska  Junk  Co.,  189  P.  262,  111  Wash. 
39) ;  (c)  where  receiver  is  sought  to  redress  past 
grievances,  instead  of  future  injuries  (Piser  v.  Grand 
Isle,  60  So.  (2d)  1,  221  La.  585);  and  (d)  where  a 
receiver  prior  to  trial  is  not  appointed  imtil  a  full 
hearing  is  had  on  the  charges  made  in  the  complaint 
(Lite  v.  S.  L.  Knitting  Co.,  80  N.Y.S.  (2d)  535; 
Rabinowitz  v.  Steinberg,  112  N.Y.S. (2d)  758;  Gillies 
v.  Pappas  Bros.  &  Gillies  Co.,  47  A.  (2d)  424;  Neff 
v.  Progress  Blclg.  Materials  Co.,  51  A. (2d)  443;  Rid- 
dle v.  Mary  A.  Riddle  Co.,  54  A.  (2d)  607;  Wood  v. 
York  Railways  Co.,  7  F.Supp.  665.) 

On  the  basis  of  this  analysis  the  appellees  have  no 
quarrel  with  the  general  legal  propositions  for  which 
the  above  mentioned  cases  are  cited  by  appellants,  but 
submit  that  they  are  not  in  point  in  this  case,  both 
on  the  facts  and  on  the  issues  that  are  involved. 
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IV.  QUESTIONS  PERTAINING  TO  ENFORCEMENT  OF  TRIAL 
COURT'S  FINAL  DECREE  OF  OCTOBER  10,  1953  AND  ORDER 
ENTERED  MAY  7,  1954,  OR  PERTAINING  TO  MATTERS  AD- 
JUDICATED BY  SAID  FINAL  DECREE,  OR  SAEO  ORDER, 
HAVING  NO  BEARING  ON  THE  GROUNDS  FOR  THE  MOTION 
TO  VACATE,  ARE  NOT  IN  ISSUE  ON  THIS  APPEAL. 

Section  I  of  the  "Argument"  of  this  brief  has 
covered  the  points  raised  in  appellants'  brief  under 
their  Sections  I,  II,  III  and  XIII.  Section  II  of 
our  "Argument"  covered  point  IX  of  their  brief, 
and  Section  III  covered  point  XI  of  their  brief.  This 
section  covers  all  of  their  remaining  points,  namely : 
IV,  V,  VI,  VII,  VIII,  X  and  XII. 

It  should  be  observed  that  appellants  emphasize 
Cash  Cole's  purported  heart  attack  and  subsequent 
illness,  following  his  testimony  on  the  first  day  of 
the  trial.  The  reason  for  such  heart  attack  can  be 
readily  ascertained  merely  by  a  cursory  examination 
of  his  testimony  (TR  462-535),  showing  the  various 
acts  of  mismanagement,  misappropriation  of  corpo- 
rate funds  and  assets,  his  efforts  to  hedge,  his  contra- 
dictions, etc. 

It  should  also  be  observed  that  appellants'  brief 
is  ambiguous  as  to  their  concept  of  "documentation", 
which  apparently  refers  to  their  pleadings,  such  as 
their  cross-complaint  lodged  in  the  trial  court  and 
motion  to  vacate;  attempts  to  ignore  the  testimony 
of  Cash  Cole,  which  testimony  would  constitute  ad- 
missions that  are  binding  and  conclusive  on  such 
party  (31  CJS  1173,  sec.  381) ;  criticizes  the  trial 
court  for  giving  weight  to  proof  submitted  by  ap- 
pellees rather  than  proof  submitted  by  appellants; 
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contains  many  reckless  statements  which  can  not 
be  supported  by  the  record  or  the  evidence  before 
the  trial  court,  which  are  so  numerous  that  it  is  im- 
possible to  attempt  to  refute  each.  For  example,  at 
the  bottom  of  page  53  it  is  stated  without  any  basis 
or  reference  to  the  record  that  "  No  well,  as  clearly 
appears  from  the  evidence,  was  well  paid  by  the  plain- 
tiffs for  his  part  in  the  conspiracy. "  And  again  at 
the  bottom  of  page  57  it  is  stated  that  the  claims  of 
the  appellants  have  been  fully  explained  in  their  af- 
fidavits "and  have  been  set  out  in  detail  in  the  cross- 
complaint,  and  never  denied  and  should  have  been 
accepted  as  the  truth".  The  only  reference  is  to 
TR  103-131,  which  is  their  cross-complaint,  unsup- 
ported by  any  evidence,  and  which  the  trial  court 
did  not  permit  the  appellants  to  file.  It  is  also  im- 
portant to  note  that  there  is  nothing  contained  in 
the  "Statement  of  Case"  presented  by  appellants 
to  support  their  claim  of  fraud  or  conspiracy  at  the 
time  of  the  execution  of  the  compromise  agreement. 

All  the  matters  covered  by  points  IV  (p.  38), 
V  (p.  41),  VI  (p.  44),  VII  (p.  53),  VIII  (p.  55), 
X  (p.  58),  and  XII  (p.  75)  have  no  bearing  on 
the  question  before  this  court,  and  it  is  deemed  un- 
necessary to  extend  the  length  of  this  brief  by  at- 
tempting to  analyze  and  meet  the  arguments  therein 
contained.  All  of  the  findings  of  fact,  contained  under 
these  points,  and  which  appellants  contend  are  errone- 
ous, pertain  to  the  enforcement  on  and  after  May  7, 
1954  of  the  final  decree  entered  by  the  trial  court  on 
October  10,   1953  and  its  order  entered  on  May  7, 
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1954,  or  pertain  to  matters  adjudicated  by  said  final 
decree  or  said  order,  which  have  no  bearing  on  the 
sufficiency  of  the  grounds  alleged  by  the  appellants 
necessary  to  support  their  motion  to  vacate  said  final 
decree  and  set  aside  the  compromise  agreement  ap- 
proved thereby.  It  is  further  submitted  that  the  facts 
set  out  in  the  " Statement  of  Case"  and  heretofore 
considered  in  the  " Argument"  will  likewise  show 
that  these  points  made  by  the  appellants  have  no 
merit  in  fact  as  well  as  in  law. 


CONCLUSION. 

The  appellants  have  failed  to  show  that  the  trial 
court  erred  in  its  findings  of  fact  pertinent  to  the 
question  on  this  appeal,  or  its  conclusions  of  law  be- 
cause they  had  failed  to  establish  any  grounds  under 
rule  60  (b)  of  the  Federal  Rules  of  Civil  Procedure 
necessary  to  sustain  their  motion  to  rescind  the  com- 
promise agreement  and  stipulation  embodying  the 
latter,  and  to  vacate  the  final  decree  based  thereon. 
They  have  not  shown  by  clear,  cogent  and  unambigu- 
ous proof  any  fraud,  conspiracy,  lack  of  compre- 
hension due  to  illness,  or  other  grounds  recklessly 
charged  by  them.  Their  affidavits  containing  pur- 
ported proof  of  these  grounds  have  been  merely  ar- 
gumentative, replete  with  conclusions  of  fact  and 
not  ultimate  facts,  conflicting  as  to  matters  stated  by 
members  of  the  Cole  family,  contained  much  duplicity, 
frequently  made  assumptions  without  factual  basis 
or  contained  legal  conclusions  and  contained  many  im- 
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material  matters  not  pertinent  to  the  issue  before  the 
court.  The  character  of  these  affidavits  and  the  reck- 
less nature  of  the  charges  made,  as  well  as  the  sim- 
ilar nature  of  their  argument  in  their  brief,  merely 
indicate  an  effort  on  the  part  of  these  appellants  to 
prolong  their  usurpation  of  corporate  powers  and 
retention  of  possession  of  Fairview  Manor  and  col- 
lection of  the  income  and  profits  thereof  for  as 
long  as  possible,  as  well  as  to  avoid  the  defaults  com- 
mitted by  them  under  the  settlement  agreement  em- 
bodied in  the  final  decree.  They  seek  to  accomplish 
that  purpose  by  prolonging  further  the  litigation 
herein  through  reckless  and  unfounded  accusations, 
not  only  against  the  appellants  in  this  case,  but  also 
against  their  former  associates  and  indirectly  against 
all  the  attorneys  that  have  been  involved  herein  prior 
to  the  present  attorneys  representing  said  Cash  Cole. 

Dated  May  16, 1955. 

Lycette,  Diamond  &  Sylvester, 
Collins  and  Clasby, 
Josef  Diamond, 
Walter  Scztjdlo, 

Attorneys  for  Appellee. 

(Appendix  Follows.) 
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CONTROVERSIES  AND  CIRCUMSTANCES  EXISTING  AT  TIME 
OF  FILING  SUIT,  TRIAL  AND  SETTLEMENT. 

1.    Inception  of  Fairview  Development,  Inc. 

Everett  Nowell  and  Cash  Cole  desired  to  organize 
Fairview  Development,  Inc.,  for  the  purpose  of  ob- 
taining a  long  term  lease  upon  the  land  on  which 
the  Fairview  Manor  stands  for  the  purpose  of  erect- 
ing the  latter.    They  were  not  builders,  and  did  not 
have  the  necessary  construction  ability  or  knowledge, 
nor  the  capital  and  financial  standing  to  obtain  such 
lease  and  to  build  such  apartment  project.    Accord- 
ingly, they  negotiated  with  the  appellees,  Cliff  Mor- 
tensen,  Nelse  Mortensen  and  Frank  V.  Henderson,  to 
undertake  the  organization  of  said  corporation  with 
them,  to  secure  a  leasehold,  to  obtain  an  FHA  in- 
sured mortgage  loan  of  $3,080,000.00  for  the  project, 
and  to  construct  a  272-unit  apartment  project.    The 
individual    appellees    were    unwilling    to    enter    into 
the  project  without  securing  a   controlling  interest 
in  the  corporation,  but  finally  it  was  agreed  that  50 
per  cent   of  the   stock   of  the   appellee   corporation 
would  be  owned  by  Bayview  Realty,  Inc.,  and  the 
other  50  per  cent   of  the   common  stock  would  be 
owned  by  said  Cliff  Mortensen,  Nelse  Mortensen  and 
Frank  V.  Henderson.    It  was  then  likewise  agreed 
that  control  on  the  Board  of  Directors  would  be  equal, 
as  evidenced  by  the  agreement  concerning  said  con- 
trol, more  fully  indicated  in  paragraph  5,  post.    (TR 
280,  par.  4;  TR  304,  par.  1;  TR  21,  par.  3,  5;  TR 
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333-334.)  It  was  the  credit  and  financial  standing  of 
the  individual  appellees  above  named  and  their  con- 
struction facilities  and  ability,  which  made  this 
project  an  actuality.   (TR  304,  par.  1,  6.) 

2.    Stockholders. 

(a)  Division  of  stock. 

Said  individual  appellees  at  the  time  of  filing  this 
suit  each  owned  150  shares,  or  a  total  of  450  shares 
of  the  common  capital  stock  of  the  appellee  corpo- 
ration. This  represented  50  per  cent  of  the  voting 
stock  of  said  corporation.  The  other  50  per  cent  of 
the  common  stock  of  the  appellee  corporation,  com- 
prising 450  shares  and  representing  50  per  cent  of  the 
voting  stock,  was  owned  by  Bayview  Realty,  Inc.,  or 
by  it  and  Cash  Cole  and  Everett  Nowell,  who  con- 
trolled said  Bayview  Realty,  Inc.  (TR  280,  par.  5,  6; 
TR  21,  par.  2;  TR  304.)  There  are  also  100  shares  of 
preferred  stock  of  the  value  of  $100.00  each,  issued  to 
the  Federal  Housing  Administrator,  in  connection 
with  the  procurement  of  the  FHA  insured  mortgage. 
(TR  21,  par.  2.) 

(b)  Deadlock. 

From  the  inception  of  the  appellee  corporation  and 
the  Fairview  Manor  project,  disagreement  and  dis- 
sension arose  between  the  Mortensen  interests  and 
the  Cole  interests,  resulting  before  the  expiration  of 
1951,  in  a  deadlock  among  the  stockholders  as  to  the 
management  and  conduct  of  the  corporate  affairs. 
(Complaint,  XV,  TR  11,  par.  XV;  TR  280,  par. 
10;  TR  317,  par.  2,  6;  TR  333-335.)    No  decision  or 
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agreement  could  be  reached  between  them  on  various 
matters  vitally  affecting  the  welfare  and  best  in- 
terests of  said  corporation.  Since  the  common  stock 
was  evenly  divided  between  the  opposing  factions, 
as  well  as  the  directorate  control,  an  impasse  arose 
and  continued  to  exist.  The  existence  of  this  dead- 
lock and  dissension  was  imcontradicted  by  the  op- 
posing affidavits  of  the  appellants. 


(c)  Settlement. 

Although  the  agreement  concerning  directorate  con- 
trol (see  par.  5,  post),  provides  for  arbitration,  the 
dissension  prevented  reference  to  the  Arbitrators. 
(Complaint,  TR  19,  par.  XI,  XII,  XV;  TR  360.)  Un- 
successful efforts  to  settle  the  differences  existing  be- 
tween the  stockholders  were  made  some  time  prior  to 
the  filing  of  the  complaint,  and  continued  thereafter. 
(TR  317,  par.  6.) 

(d)  Litigation. 

The  existence  of  the  deadlock  and  dissension  among 
the  stockholders  was  further  evidenced  by  the  costly 
litigation  involving  them.  (See  "Statement  of  Case", 
par.  10.) 

3.    Stockholders'  meetings. 

No  annual  meetings  of  stockholders  had  been  held 
as  required  by  the  by-laws  and  the  articles  of  incorpo- 
ration, nor  special  meetings.  (TR  280,  par.  7(h)  ; 
TR  317,  par.  5,  15.)  The  opposing  affidavits  of  the 
appellants  do  not  contradict  this  fact. 
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4.    Board  of  Directors. 

(a)  Deadlock. 

A  similar  deadlock  and  dissension  existed  on  the 
Board  of  Directors  as  among  the  stockholders  on  mat- 
ters vitally  affecting  the  welfare  and  best  interests  of 
the  appellee  corporation  and  the  conduct  and  manage- 
ment of  its  corporate  affairs.  (Complaint,  TR  11,  par. 
XV;  TR  280,  par.  10;  TR  317,  par.  2,  6;  TR  314,  360.) 
The  opposing  affidavits  of  appellants  had  not  contra- 
dicted the  existence  of  said  deadlock  and  dissension, 
but  had  admitted  its  existence:  By  reference  to  the 
disagreements  that  existed  among  the  directorate 
(TR  21,  par.  16,  17,  18,  19;  TR  288,  par.  4,  5)  ;  or  by 
ignoring  the  existence  of  the  agreement  concerning 
equal  directorate  control  of  the  corporate  affairs  (see 
par.  5,  post)  ;  or  by  a  general  statement  that  meetings 
of  directors  were  called  and  minutes  kept.  (TR  21, 
par  15.) 

(b)  Directors'  meetings. 

Proper  meetings  of  the  Board  of  Directors  pursuant 
to  the  provisions  of  the  by-laws  were  not  called.  Meet- 
ings relating  to  corporate  affairs  were  called  and  con- 
ducted by  Cole  and  Nowell  without  notice  to  the  indi- 
vidual appellees,  contrary  to  the  provisions  of  the  by- 
laws and  the  General  Laws  of  the  Territory  of  Alaska. 
(TR  304,  par.  1;  TR  21,  par.  15;  TR  317,  par.  15; 
TR  360.)  Thus  the  Board  of  Directors'  meeting  of 
August  3,  1951  (TR  21,  par.  10,  14;  TR  290)  was  a 
self-serving  meeting  improperly  called,  of  which  the 
appellees  had  no  notice,  and  at  which  Cliff  Mortensen 


was  not  present.  (TR  304,  par.  2.)  This  is  further 
corroborated  by  the  fact  that  the  agreement  concern- 
ing management  purportedly  resulting  from  said  meet- 
ing, dated  December  1,  1951,  was  only  executed  by 
Nowell  and  Cole,  but  was  not  signed  by  Cliff  Mor- 
tensen  as  vice-president  in  the  place  provided  for  his 
signature.  (TR  295;  TR  304,  par.  2.) 

(c)  Board  of  Directors'  meeting,  October  29,  1952. 

The  deadlock  and  controversy  existing  between  the 
members  of  the  Board  of  Directors  and  the  breach  of 
the  agreement  concerning  control  by  said  board  of  the 
corporate  affairs  (par.  5,  post)  is  further  evidenced 
by  the  conduct  of  the  meeting  held  October  29,  1952. 
(Complaint,  TR  11,  par.  XV;  TR  21,  par.  19;  TR 
304,  par.  10;  TR  360.)  jThere  was  a  complete  lack  of 
harmony  at  said  meeting  and  recriminations  and  ill 
feeling  between  the  members  of  said  board. 

(d)  Litigation. 

A  further  illustration  of  the  deadlock  and  dissension 
existing  among  the  directors  is  shown  by  the  litigation 
mentioned  in  the  " Statement  of  Case",  par.  10. 

5.    Agreement,  June  16,  1950,  directorate  control. 

At  the  inception  of  the  appellee  corporation  (see 
par.  1,  supra)  and  negotiations,  a  written  agreement 
dated  June  16,  1950,  was  executed  by  Cash  Cole, 
;  Everett  Nowell  and  Bayview  Realty,  Inc.,  as  the 
'  first  party,  and  Cliff  Mortensen  as  the  second  party, 
:  wherein  it  was  provided  that  the  former,  collectively, 
1  would  have  one  vote  on  the  Board  of  Directors,  and 
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the  latter  would  have  one  vote  on  said  Board;  and 
that  any  action  requiring  approval  of  the  appellee 
corporation  must  have  unanimous  approval  of  these 
two  groups. 

This  agreement  further  provided  that  in  the  event 
of  the  inability  of  the  parties  to  agree  on  matters 
affecting  the  welfare  of  the  corporation,  such  matters 
would  be  referred  to  Ken  Kadow  of  Juneau,  Alaska, 
for  decision,  or  in  the  event  of  his  non-availability, 
then  to  Roy  Sumpter,  and  that  the  decision  of  either 
of  said  individuals  on  such  matters,  which  were  re- 
ferred and  were  in  disagreement,  would  be  binding  on 
all  parties  to  said  agreement.  (TR  304,  par.  1;  Com- 
plaint, TR  8,  par.  XI,  XII,  XY.)  The  existence  of 
said  agreement  and  the  breach  thereof  by  appellants 
have  not  been  contradicted  by  their  opposing  affidavits. 

6.  Officers. 
Deadlock. 

The  officers  of  appellee  corporation  had  been  un- 
able to  agree  upon  matters  affecting  the  life  and 
corporate  affairs  of  Fairview  Development,  Inc.,  just 
as  in  the  case  of  the  stockholders  and  the  directors. 
(TR  280,  par.  10;  Complaint,  TR  11,  par.  XV;  TR 
317,  par.  2;  TR  314.) 

7.  Usurpation  of  control  and  possession. 
Cole  and  Nowell  usurped  control  of  appellee  corpo- 
ration and  the  Fairview  Manor  project.  They  took 
possession  of  said  project  without  authority  of  the 
stockholders  or  directors,  and  conceived  of  said  project 
as  being  their  own  to  be  operated  for  their  sole  benefit, 
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financially  and  otherwise,  without  recognition  of  the 
rights  of  the  individual  appellees,  then  owners  of  50 
per  cent  of  the  stock  in  said  corporation.  They  had  con- 
trolled said  project  for  their  individual  benefit  without 
consulting  or  advising  the  Mortensen  interests.  (TR 
304,  par.  1;  TR  314;  TR  317,  par.  6,  7,  8.)  The  fol- 
lowing are  some  of  their  unauthorized  acts,  among 
others:  Collection  of  rentals  without  proper  account- 
ing ;  payment  of  salaries  and  personal  expenses ;  occu- 
pancy of  apartments  without  payment  of  rent  and 
furnishing  of  said  apartments  at  expense  of  appellee 
corporation  even  to  the  installation  of  a  bar;  payment 
of  expenses  and  numerous  long-distance  calls  for  them- 
selves and  their  families  while  visiting  outside  the 
Territory;  ignoring  the  articles  of  incorporation,  by- 
laws and  General  Laws  of  the  Territory  of  Alaska 
concerning  the  conduct  of  corporate  affairs ;  incurring 
extraordinary  and  capital  expenditures;  determining 
corporate  policies;  refusing  to  call  or  hold  annual 
meetings  of  stockholders;  failing  to  keep  proper  cor- 
porate records  and  minutes;  holding  only  self-serving 
meetings  of  Board  of  Directors  without  notice  to  the 
Mortensen  interests;  and  incurring  numerous  legal 
expenses  by  unauthorized  litigation.  (TR  280,  par. 
7(a)-(j);  TR  290;  TR  317,  par.  2,  12;  TR  335-339; 
TR  551,  435-441,  552,  565,  553,  502-506,  555,  528-532.) 
The  appellees  justify  their  actions  on  the  ground  that 
as  officers  and  directors  "and  as  individuals"  (TR 
21,  par.  11,  12)  they  have  used  their  best  efforts  and 
energy  in  managing;  the  housing  development,  and  it 
was  necessary  that  they  manage  such  project.  Thev 
do  not  show  the  grounds  for  such  general  justifica- 


Vlll 


tion;  merely  deny  the  fact  that  the  Mortensen  in- 
terests had  been  ignored,  or  that  the  project  and  the 
assets  of  appellee  corporation  were  converted  to  their 
own  personal  benefit  and  use. 

8.    Unauthorized  extraordinary  and  capital  expenditures. 

Extraordinary  and  capital  expenditures  have  been 
made  by  appellants  without  authority  of  stockholders 
or  Board  of  Directors  given  at  a  properly  called  meet- 
ing or  meetings.  (TR  280,  par.  7(f),  9;  TR  21,  par. 
13;  TR  300;  TR  304,  par.  3;  TR  317,  par.  2,  4;  TR 
314.)  The  amounts  of  money  spent  are  admitted  in 
the  affidavits  filed  by  appellants  as  "  staggering". 
(TR  21,  par.  18;  TR  33.)  An  analysis  of  the  amounts 
expended  appears  in  the  affidavit  of  Campbell,  acting 
for  the  first  mortgage  owner,  and  the  letter  attached 
thereto.  (TR  330-348.)  Said  letter  compares  the 
expenditures  made  at  the  Fairview  Manor  project 
by  appellants  with  that  of  another  apartment  project 
in  the  city  to  show  how  much  higher  such  expendi- 
tures are,  and  admits  that  some  of  these  expenditures 
" reflect  in  some  degree  the  management's  philoso- 
phy". (TR  345.)  It  is  noted  that  for  the  year  1952 
the  administrative  expense  per  room  at  a  comparable 
project  was  $26.89,  whereas  at  Fairview  Manor  it 
was  $72.19;  that  the  operating  expense  was  $102.13, 
whereas  at  Fairview  Manor  it  was  $158.04;  and  that 
the  maintenance  expense  was  $50.60,  whereas  at 
Fairview  Manor  it  was  $58.34.  The  total  operating 
expense  per  room  on  a  comparable  project  was  $181.72, 
whereas  at  Fairview  Manor  it  was  $288.61.  Real 
estate  taxes  were  more  than  double  on  the  Fairview 
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Manor  project,  with  no  showing  as  to  any  steps  taken 
to  cure  the  situation.  (TR  343.)  Campbell's  affi- 
davit explains  the  complimentary  comment  in  his 
letter  mentioned  in  appellants'  opposing  affidavits 
(TR  21,  par.  18),  as  indicating  from  the  standpoint 
of  the  mortgagee  that  any  improvements  "  which  en- 
hanced the  value  of  the  mortgage  security  were  ac- 
ceptable without  giving  consideration  to  the  reason- 
ableness of  the  costs  or  the  necessity  therefor." 

9.  Assumption  of  corporate  functions. 

The  net  effect  of  the  actions  of  Cash  Cole  and 
Everett  Nowell  had  been  the  management  and  opera- 
tion of  Fairview  Manor  as  individuals,  and  the  as- 
sumption of  all  of  the  corporate  functions  of  appellee 
corporation  as  individuals,  ignoring  the  requirements 
and  conditions  provided  in  the  articles  of  incorpora- 
tion, by-laws  and  the  General  Laws  of  the  Territory  of 
Alaska,  and  ignoring  the  rights,  privileges  and  in- 
terests of  the  Mortensen  group  and  Cliff  Mortensen  in 
his  capacity  as  director  and  officer.  Their  actions  have 
been  unauthorized  in  most  instances,  except  where 
self-serving  minutes  of  Board  of  Directors'  meetings 
have  been  prepared  by  them,  such  meetings  having 
been  called  without  notice  to  the  Mortensen  interests 
or  Cliff  Mortensen.  (Complaint,  TR  6,  par.  IX,  X; 
TR  280,  par.  7(f),  (g),  (j)  ;  TR  304,  par.  1,  3;TR 
314,  317,  par.  2,  4,  5,  6,  7.) 

10.  Unauthorized  salaries  and  expenses. 

There  had  been  no  authority  granted  for  salaries 
in  the  sum  of  $1,000.00  per  month  paid  to  each  Cole 


and  Nowell,  and  for  large  personal  expenses  charged 
by  them  to  appellee  corporation.  (Complaint,  TR  6, 
par.  IX;  TR  280,  par.  7(b),  (c),  (d),  (f ) ;  TR  304, 
par.  5;  TR  317,  par.  2,  4,  13.)  Nowell  was  employed 
by  the  Alaska  Freight  Lines  in  a  semi-executive  ca- 
pacity and  devoted  a  large  portion  of  his  time  in  that 
employment.  He  maintained  a  residence  at  Seattle, 
Washington,  and  spent  a  large  portion  of  time  there 
on  matters  wholly  unrelated  to  the  affairs  of  appellee 
corporation.  Cole  on  several  occasions  since  inception 
of  the  project  had  spent  several  months  at  a  time 
sojourning  in  California  and  Seattle.  Cliff  Morten- 
sen,  on  the  other  hand,  had  never  drawn  any  salary 
as  an  officer  of  said  corporation,  but  had  spent  large 
amounts  of  his  time  in  connection  with  its  affairs. 
(TR  304,  par.  6;  TR  317,  par.  12.)  The  absences 
of  Cole  from  the  project  had  required  the  services  of 
a  temporary  manager  and  payment  of  salary  to  the 
latter.  (TR  336-337.)  Mr.  Campbell,  the  agent  for 
the  first  mortgage  holders,  had  noted  the  payment  of 
$200.00  per  month  to  Cole's  wife  for  the  apparent  pur- 
pose of  showing  apartments,  the  large  number  of  long- 
distance telephone  calls  while  Cole  and  Nowell  were 
"outside",  and  the  furnishings  for  their  apartments 
charged  to  appellee  corporation.  (TR  336-344.)  Cole 
and  Newell  justify  the  salaries  as  officers  and  directors 
of  the  corporation,  by  action  of  the  Board  of  Directors 
on  August  3,  1951  (TR  21,  par.  14),  which  meeting 
appellees  have  denied  as  being  properly  called,  or 
ever  receiving  notice  thereof,  or  attending  the  same. 
(Tr.  304,  par.  2.)  Appellants  denied  charging  any 
personal  expenses  except  for  traveling  expenses  and 
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their  own  actual  expenses  while  transacting  business 
for  the  corporation  "outside".  On  May  24,  1951,  how- 
ever, 'Nowell  wrote  a  letter  to  Cliff  Mortensen  point- 
ing out  that  Cole  "will  run  the  place  to  suit  him- 
self and  has  control  of  all  the  funds  and  can  pay 
himself  an  exorbitant  salary  and  expenses  and  the 
rest  of  us  will  be  on  the  outside."   (TR  314.) 

11.  Unauthorized  apartments. 

Cole  and  Nowell  had  taken  three  apartments  in  the 
project  without  authority  and  without  payment  of 
any  rent  since  the  inception  of  the  project.  (Com- 
plaint, TR  6,  par.  IX;  TR  280,  par.  7(c),  (f )  ;  TR 
304,  par.  6,  7;  TR  317,  par.  2,  12,  14;  TR  314,  505- 
506.)  Cole  and  Nowell  justified  the  taking  of  such 
apartments  as  necessary  for  proper  management  of 
the  project.  (TR  21,  par.  15.)  See  par.  10,  supra, 
concerning  extended  periods  of  absence  by  Nowell  and 
Cole  from  the  project. 

12.  Corporate  records — minutes. 

Proper  corporate  records  and  minutes  of  directors' 
\  meetings  were  not  kept  by  appellants.    (TR  280,  par. 
i  7(i)  ;  TR  317,  par.  15.)    References  in  opposing  affi- 
davits  of  appellants  to  purported  minutes   give  no 
i  proof  of  notice  or  proof  of  such  minutes.   (TR  21,  par. 
,  10,  15.)    Minutes  which  had  been  kept  by  appellants 
;  were  largely  of  unauthorized  meetings  and  are  "self- 
B  serving  minutes".    (TR  304,  par.  1,  7.)    No  account- 
ant's report  had  been  made  available  since  Lofquist 
1  was  discharged  without  authority.    (TR  304,  par.  4; 
\  TR  317,  par.  15;  TR  21,  par.  13.)   Mr.  Campbell  notes 
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that  stock  records  were  not  available  for  his  exam- 
ination.  (TR334.) 

13.  Lack  of  accounting'. 
Pritchard  &  Lofquist,  certified  public  accountants, 

approved  by  the  directors,  were  discharged  by  Cole 
and  Nowell  on  January  1,  1954,  without  authority  and 
following  the  filing  of  this  suit.  (TR  304,  par.  4;  TR 
21,  par.  13.)  There  had  been  no  proper  accounting 
since  that  time  or  financial  reports  to  the  stockhold- 
ers. Similarly  proper  corporate  reports  were  not 
available  to  the  stockholders  since  the  inception  of 
appellee  corporation.  (Complaint,  TR  6,  par.  IX; 
TR  280,  par.  7(c);  TR  314;  TR  317,  par.  15.)  Ap- 
pellees state  that  the  accountants  were  discharged  to 
effect  economies. 

14.  Articles  of  incorporation. 
The  provisions  of  the  articles  of  incorporation  had 

not  been  observed  by  appellants,  and  had  been  violated 
with  respect  to  the  holding  of  annual  meetings  of 
stockholders,  control  and  management  of  corporate 
affairs,  and  in  other  respects.  (Complaint,  TR  8,  par. 
X;  TR  280,  par.  8;  TR  317,  par.  5.) 

15.  By-laws. 
The  provisions  of  the  corporate  by-laws  had  not 

been  observed  by  appellants,  and  had  been  violated 
with  respect  to  the  holding  of  stockholders'  meetings, 
directors'  meetings,  transmitting  of  notices,  annual 
election  of  directors,  election  of  officers,  determination 
of  corporate  policies,  management  and  control  of  cor- 
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porate  affairs,  and  in  many  other  respects.  (Com- 
plaint, TR  8,  par.  X;  TR  280,  par.  7(h),  8;  TR  317, 
par.  5.) 

16.    Bayview  Realty,  Inc. 

Cash  Cole  and  Everett  Nowell  were  the  officers,  di- 
rectors and  stockholders  of  Bayview  Realty,  Inc.  The 
latter  was  to  be  the  owner  of  50  per  cent  of  the  com- 
mon stock  of  appellee  corporation.    It  was  entirely 
controlled   by   Cole   and   Nowell.     (TR   280,   par.   6; 
TR  21,  par.  8.)    At  the  inception  of  the  corporation 
about  June  15, 1950,  it  was  contemplated  that  the  man- 
agement of  the  project  would  be  placed  in  Bayview 
Realty,  Inc.    (TR  21,  par.  9.)    Appellants  set  out  in 
their  opposing  affidavits  that  this  was  accomplished 
at   a  purported  meeting  of  Board   of   Directors   on 
August  3,  1951,  and  that  an  agreement  dated  Decem- 
ber 1,  1951,  was  executed  by  appellee  corporation  and 
Bayview  Realty,  Inc.    (TR  21,  par.  10;  TR  290,  295.) 
Appellees  denied  receiving  notice  of  such  purported 
directors'  meetings  or  having  attended  the  same,  or 
I  that   the   Board   of   Directors   ever   authorized   said 
:  agreement  of  December  1,  1951,  or  that  the  individual 
\  appellees  in  their  individual  capacities  or  as  stock- 
holders or  as  directors  ever  agreed  to  the  payment  of 
!  any  specific  sum  to  said  Bayview  Realty,  Inc.,  or  Cole 
;  or  Nowell.     (TR  304,  par.  2.)    Examination  of  the 
I  agreement  referred  to  in  Cole's  affidavit  (TR  295 — see 
I  original)    shows  the   lack   of  the   signature   of   Cliff 
Mortensen  as  the  vice-president  provided  therein.    A 
ij  bond  in  the  sum  of  $10,000.00  was  issued  by  United 
Pacific    Insurance    Company    for    a    term    of    three 
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years  from  October  3,  1951,  covering  Bayview  Realty, 
Inc.  as  management  agent  for  appellee  corporation. 
An  application  for  the  bond  was  not  completed  by 
Bayview  or  Cole,  although  repeated  requests  for  it 
were  made.  The  cost  of  the  premium  was  billed  on 
December  20,  1951,  to  Fairview  Development,  Inc. 
Since  the  application  was  not  completed  and  a  finan- 
cial statement  was  not  furnished  by  appellants,  the 
bond  was  cancelled  on  April  25,  1953.  (TR  317,  par. 
11;  TR  304,  par.  10.) 

17.    Damages. 

(a)  General. 

The  actions  of  appellants  had  operated  to  the  detri- 
ment of  Fairview  Development,  Inc.,  and  the  individ- 
ual appellees  as  stockholders.  Unauthorized  salaries 
had  been  taken  by  Cole  and  Nowell,  and  personal 
expenses  charged  to  appellee  corporation  including 
numerous  long-distance  telephone  calls,  personal  fur- 
nishings for  apartments,  including  a  bar,  traveling 
expenses  and  other  undisclosed  expenses.  Apartments 
had  been  occupied  without  payment  of  rent.  Extraor- 
dinary and  capital  expenditures  in  a  "staggering" 
amoimt  had  been  expended  without  authority  and 
without  provision  or  determination  of  how  these  large 
amounts  would  be  paid.  The  mortgage  security  had 
been  jeopardized.  (Complaint,  TR  11,  par.  XV;  TR 
208,  par.  8,  9,  11;  TR  329,  317,  par.  2,  4,  6.) 

(b)  Equal  protection. 

The  individual  appellees  stockholders  did  not  en- 
joy the  equal  protection  that  was  granted  to  them  by 
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the  articles  of  incorporation,  the  by-laws  and  the  Gen- 
eral Laws  of  the  Territory  of  Alaska,  due  to  the  ac- 
tions of  Cole  and  Nowell,  and  therefore  their  rights, 
privileges  and  investment  were  impaired.  (TR  317, 
par.  6,  17.) 

(c)  Adverse  interest  of  appellants. 

It  appeared  that  Cole  and  Nowell  had  attempted  to 
create  an  adverse  interest  in  themselves  for  the  pur- 
pose of  gaining  control  and  ownership  of  appellee 
corporation,  and  its  assets,  and  to  oust  the  individual 
appellees  as  stockholders.  They  had  treated  the  proj- 
ect from  inception  as  their  own  and  to  be  handled  for 
their  own  individual  benefit.  This  had  further  im- 
paired the  credit,  security  and  the  assets  of  the  cor- 
poration and  the  investment  of  the  individual  stock- 
holders. (TR  304,  par.  1,  11;  TR  314,  317,  par.  4,  5, 
8,  9(a).) 

(d)  Violation  of  health  regulations. 

Cash  Cole  had  violated  the  health  regulations  of 
i  the  Territorial  Health  Department  by  refusing  to 
\  chlorinate  the  water  at  the  Fairview  Manor  and  by 
i  drilling  a  new  well  without  approval  of  the  Depart- 
ment and  at  a  site  which  the  latter  had  indicated 
I  would  not  be  approved.    (TR  317,  par.  7.) 
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No.  14,424 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Cash  Cole,  et  al., 

Appellants, 

vs. 

Fairview  Development,  Inc.,  et  al., 

Appellees. 
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REPLY  BRIEF  OF  APPELLANTS. 


REPLY  STATEMENT  OF  CASE. 

The  statement  of  appellees,  in  their  brief,  is  so  mis- 
leading and  confusing,  that  we  deem  it  necessary  to 
clarify  many  misleading  statements.  The  following 
points  out  some  of  the  major  discrepancies,  and  page 
references  are  to  appellees'  brief. 

Under  Section  A  (1)  pp.  9-10,  appellees'  brief, 
they  attempt  to  support  their  statement  that,  negotia- 
tions to  compromise  the  conflicting  claims  of  the  par- 
ties, as  well  as  the  claim  of  A.  G.  Rushlight,  were 
undertaken  at  the  suggestion  of  Nicolas  Jaureguy,  by 
citation  to  the  transcript.  However,  it  should  be  ob- 
served that  the  citations  are  almost  all  to  affidavits  of 


parties  adverse  to  appellant,  or  are  distortions  re- 
sulting from  the  lifting  from  the  context  of  appel- 
lant's affidavits.  It  is  true  that  the  affidavits  are  part 
of  the  record,  but  the  citation  to  such  is  misleading, 
and  results  in  a  defect  that  goes  to  the  very  heart  of 
this  case,  namely,  that  appellant  is  entitled  to  be  heard 
in  court  on  the  issues  involved  here.  The  affidavits 
are  uncross-examined  statements,  and,  as  evidence, 
also  violate  the  right  of  confrontation.  Although 
sworn,  appellant  submits,  that  such  statements  are 
not  sufficient  evidence,  upon  which,  a  court  should 
make  a  finding  of  fact. 

On  p.  9,  appellees  state:  "Cash  Cole  himself  indi- 
cated that  he  desired  a  settlement."  (TR  154,  163, 
167-168.)  The  reference  to  TR  154,  apparently  was 
referring  to  Cash  Cole's  statement,  "and  if  there  was 
a  chance  to  settle,  it  should  be  attempted."  This  is  a 
definite  distortion  of  fact  on  the  part  of  appellees, 
since  the  transcript  clearly  shows  that  the  clause  re- 
fers to  a  settlement  of  a  $690,000.00  suit  by  Nowell 
against  Mortensen,  and  in  no  way  supported  the 
above  quotation  from  appellees'  brief.  (See  transcript 
154.) 

The  important  thing  to  show  in  this  particular  sec- 
tion is  that  all  of  the  appellees'  alleged  factual  state- 
ments in  this  section  are  supported  by  material  that, 
alone,  is  generally  inadmissible  as  evidence. 

Under  Section  A  (2)  pp.  10-11,  the  appellees' 
statement  of  the  case  is  subject  to  the  same  vice  as 
stated  above,  that  is,  that  all  citations  to  the  transcript 
refer  to  affidavits  with  one  exception  in  the  reference 


to  the  findings  of  fact  by  the  court.  It  is  difficult  to 
see  how  such  citations  can  be  used  in  determining  the 
facts  in  this  case,  as  a  matter  of  law,  since  they  are 
to  material  that  is  uncross-examined,  as  indicated 
above. 

Section  A  (3)  pp.  11-13,  by  inference,  indicates 
that  Cash  Cole  was  capable  of  transacting  business 
shortly  after  his  heart  attack,  and  is  misleading  in 
that  it  indicates  that  the  heart  attack  of  appellant 
was  "purported".  The  evidence  was  uncontro verted 
that  appellant  suffered  a  heart  attack  and  not  a 
"purported  heart  attack".  This  conclusively  shows 
the  prejudice  of  the  trial  judge.  (TR  64,  94.)  This 
particular  section,  too,  refers  to  the  transcript  which, 
except  for  the  findings  of  fact,  consists  of  references 
to  affidavits  only. 

Section  A   (4)  pp.  13-14,  infers  inconsistencies  on 
the   appellant's    part    concerning   the    understanding 
of  settlement   by   appellant's   family,   and   refers   to 
;  two  affidavits  of  appellant.    However,  the  first  (TR 
\  60)  was  executed  on  January  7,  1954,  and  the  second 
|  was  executed  on  February  26,   1954,   approximately 
seven  weeks  later.  (TR  156.)  The  only  inconsistency 
shown  by  appellees  is  their  failure  to  point  out  the 
time  lapse  between  the  execution  dates  of  the  affi- 
davits referred  to.     They   could   not,   of   course,   be 
expected  to  point  out  that  appellant's  first  affidavit 
was  that  of  a  very  sick  man,  suffering  from  a  heart 
attack.     (TR.  65.) 

The  other  allegations  of  this  section  are  supported 
again  by  affidavits,  largely  appellees'  own.    As  indi- 


cated   above,   these   are   of   questionable   evidentiary 
value. 

Under  Section  A  (5)  pp.  14-16,  appellees  state, 
".  .  .  the  principal  appellants  could  show  no  ultimate 
facts,  but  only  a  few  scattered  conclusions  of  fact 
and  suppositions".  They  refer  to  appellant's  affi- 
davits, with  one  citation  to  TR  148,  concerning  the 
profits  from  contracts  and  from  the  $1,000,000.00  re- 
sulting from  failure  to  do  the  work.  It  is  conceded 
by  appellant  that  the  $1,000,000.00  figure  is  a  round 
figure,  and  represents  an  unliquidated  amount.  How- 
ever, the  profits  from  the  contract  do  not  represent 
an  unliquidated  figure.  Appellees  received  $3,080,- 
000.00  for  the  construction  of  Fairview  Manor.  They 
have  not  denied  receiving  such  payment.  They  have 
received  this  $3,080,000.00,  representing  payment  in 
full  for  the  construction,  and  they  are  now  trying 
to  deprive  appellant  of  his  interest  in  Fairview 
Manor  (TR  23).  They  have,  by  the  judgment  appealed 
from,  taken  the  property  and  are  now  holding  it 
against  the  appellant,  even  though  they  were  paid 
far  in  excess  of  the  amount  due  under  the  contract. 

Under  Section  A  (6)  p.  17,  appellees  state  that 
appellant  had  antagonized  tenants  and  had  been  arbi- 
trary toward  them,  causing  vacancies.  This  state- 
ment is  supported  by  reference  to  TR  88,  which  is 
a  part  of  an  affidavit  of  Frank  V.  Henderson.  No 
other  evidence  is  offered,  nor  in  the  record,  to  sup- 
port appellees'  stand.  They  are  submitting  as  a 
fact  in  this  case  the  uncorroborated,  out  of  court,  un- 
cross-examined  statement  of  one  of  the  principal 
parties  adverse  to  appellant. 


Section  A  (7),  p.  18,  is  entitled  "No  Impossibility  of 
Performing  Settlement  Agreement",  and  infers  that 
fifty-five  or  more  vacancies  since  November,  1953,  was 
the  only  reason  for  the  statement  in  the  motion  to 
vacate  the  judgment  that  the  agreement  was  impos- 
sible to  fulfill,  and  so  was  confiscatory  or  in  the  nature 
of  a  forfeiture  of  appellant's  interests.  This  state- 
ment neglects  to  point  out  that  appellant's  motion  al- 
leges fraud,  misrepresentation,  lack  of  consideration, 
mistake,  inadvertence,  surprise,  excusable  neglect,  and 
an  overreaching  of  appellant.  (TR  52-55.)  Although 
these  allegations  may  not  directly  constitute  impos- 
sibility of  performance,  they  very  well  could  result 
in  a  confiscation  and  a  forfeiture.  In  any  event,  ap- 
pellees' statement  is  specious,  since  appellant's  posi- 
tion is  virtually  based  upon  the  fraud  and  over- 
reaching perpetrated  upon  him  while  he  was  ill,  and 
upon  the  adjudication  reached  upon  the  fraudulently 
obtained  stipulation.  (TR.  52-55.) 

Section  A  (8)  pp.  18-19  suggests  a  ratification  and 

acceptance    of    terms    and    conditions    of    settlement 

!  agreement.  However,  again,  appellees  neglect  to  point 

out,  there  was  a  final  decree  and  order,  dated  the 

10th  day  of  October,  1953,  in  this  case.  (TR  45,  46.) 

The    inferred   ratification   thus    consists    of   nothing 

|  more  than  appellant's  failure  to  violate  the  decree 

!  and  order  of  the  District  Court.     In  any  event,  any 

I  suggestion  of  ratification,  even  through  passive  ac- 

!  ceptance  of  the  Court's  order,  should  have  been  dis- 

|  pelled  by  appellant's  motion  to  set  aside  and  vacate 

!  the  stipulation  and  judgment  based  thereon,  and  ap- 


pellant's  amended  answer,  both  filed  on  January  8, 
1954.  (TR  47-56.) 

Section  A  (9)  entitled  ''Mechanics  Liens"  suggests 
that  appellant  sought  benefits  without  performing 
himself.  The  appellees  state,  "...  the  stipulation 
filed  in  the  case  provided  for  assumption  by  the 
Mortensens  and  Henderson  of  said  liens",  (p.  20.) 
However,  appellees  fail  to  indicate  that  the  Mor- 
tensens and  Henderson  were  already  liable  for  said 
liens  since  they  had  accepted  the  contract  for  build 
ing  Fairview  Manor  and  had  accepted  full  payment 
therefor,  even  including  the  ten  per  cent  (10%)  held 
in  escrow  to  guarantee  the  payment  of  subcontractors 
liens.  (TR  144,  151.)  When  the  appellees  settled 
these  liens,  they  were  merely  settling  something  thai 
they  were  already  boimd  to  do.  (TR.  386-398.) 

Section  A  (10),  p.  21,  refers  to  litigation  pending 
and  infers  the  settlement  thereof  as  performance  b} 
the  Mortensens  and  Henderson.    It  should  be  pointec 
out  that  the  litigation  was  that  of  the  appellees  pri 
marily,  so  any  settlement  benefitted  appellees.     Al 
of  this  litigation  resulted  from  the  appellees'  contrac 
to  build  Fairview  Manor,  for  which  they  have  re 
ceived  $3,080,000.00,  the  full  contract  price.  (TR  147/ 
One  of  the  suits  was  against  appellees  in  the  amoim 
of  $699,912.27,  for  failure  to  complete  the  contrac 
for  which  they  have  been  paid.    Appellees'  inferenc 
that  the  dismissal  of  a  suit  in  this  amoimt,  agaim 
them,  as  being  of  value  to  the  appellant  is  contrar 
to  common  sense  and  reason. 


Another  matter  is  also  relevant  to  the  litigation 
here.  The  appellees,  by  making  and  filing  false  and 
fraudulent  affidavits  stating  that  the  job  was  com- 
pleted, when  they  well  knew  it  was  not,  drew  the 
sum  of  $311,687.68  from  the  National  Bank  of  Com- 
merce in  Seattle.  (TR  144,  202,  216.)  If  this  money 
had  not  been  taken  by  them,  the  subcontractor's 
claims  could  have  been  paid.  The  litigation  was  the 
result  of  their  own  wrongdoing.  (TR  144,  151.)  Ap- 
pellant admits  that  the  references  here  are  to  his 
own  affidavit,  but  submits  again  that  all  of  the  fraud 
and  chicanery  involved  in  this  case  should  be  brought 
out  into  the  light  in  open  court. 

Section  A  (11),  p.  22,  has  apparently  been  thrown 
in  by  appellees  for  the  sole  purpose  of  confusing  this 
court.  The  appellees  well  know  that  an  order  deny- 
ing defendant's  motion  to  vacate  final  judgment,  ap- 
pointing receiver,  and  directing  delivery  of  Certifi- 
cates of  Stock  (TR  252-258)  was  entered  and  filed 
on  May  7,  1954,  that  deprived  appellant  of  all  con- 
trol and  interest  in  Fairview  Manor.  Why  appellees 
I  insisted  on  rehashing  the  terms  of  a  fraudulently 
obtained  stipulation,  which  has  become  merged  in 
the  decrees  and  orders  of  the  lower  court  (TR  45, 
252)  is  incomprehensible.  It  is  interesting  to  note 
that  the  appellees  are  not  alleging  that  appellant  is 
violating  the  decrees  and  orders,  and  they  ignore  the 
present  status  of  Stock  Certificates,  control  and  oper- 
ation of  Fairview  Manor.  This  especially  since  Judge 
Pratt,  by  his  judgment,  put  the  appellees  into  the 
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possession  and  complete  control  of  the  property,  even 
though  there  is  no  denial  of  the  fact  that  they  were 
paid  in  full  the  entire  contract  price,  and  by  equity 
and  good  conscience,  should  have  no  interest  in  the 
property. 

Under  Section  A  (12),  p.  23,  appellees  allege  per- 
formance on  their  part  of  certain  terms  and  condi- 
tions of  the  settlement  agreement.  They  neglect  to 
show,  however,  that  the  alleged  performance  was  for 
the  settlement  of  claims  resulting  from  their  own 
wrongdoing.  (TR  288-289.)  The  appellees  were  the 
contractors  for  the  construction  of  Fairview  Manor 
(TR  386-398),  and  although  they  have  been  paid  the 
full  amount  of  the  contract,  $3,080,000.00,  they  had 
not  paid  off  the  subcontractors.  They  allowed  the 
liens  to  be  placed  against  the  property  (TR  288-289), 
and  they  are  alleging  performance  of  something  that 
they  were  already  bound  to  do.  (TR  387.) 

Under  Section  A  (13),  pp.  23-24,  appellees  state 
that  Nowell  had  apparently  performed  the  terms  and 
conditions  of  a  separate  agreement.  They  also  state 
that  this  presented  no  issue  in  this  case.  However, 
if  Nowell  was  a  party  to  the  conspiracy  as  appellant 
maintains,  his  activities  are  definitely  in  issue  in  this 
case.  (TR  59.) 

Section  A  (14),  p.  24,  is  entitled  "Defaults  by 
Appellants".  A  more  appropriate  heading  would  be 
"Additional  Proof  of  Fraud  in  Obtaining  Stipula- 
tion". Here  appellees  allege  the  failure  to  deposit 
the  nine  hundred  shares  of  capital  stock  of  Fairview 
Development,  Inc.     They  allege  the  failure  to  pay 


$6800.00  at  the  time  of  the  execution  of  settlement 
agreement ;  they  allege  the  failure  to  pay  the  $3200.00 
on  or  before  December  31,  1953;  and  they  allege  the 
refusal  to  permit  Fairview  Development,  Inc.,  to 
pay  the  $89,000.00;  but  they  fail  to  state  that  the 
so-called  default  was  of  an  agreement  and  stipulation 
taken  from  a  man,  sixty-four  years  of  age,  who  at 
the  time  the  stipulation  was  signed,  was  suffering 
from  a  heart  attack  and  was  imder  the  effect  of 
drugs  (TR  64-65,  94),  and  this  stipulation  and  the 
judgment  based  thereon  is  the  very  judgment  the 
appellant  is  trying  to  set  aside  for  fraud,  misrepre- 
sentation, lack  of  consideration,  mistake,  inadvertence, 
surprise,  excusable  neglect  and  overreaching,  which 
is  clearly  shown  here. 

Another  inconsistency  exists  here  with  appellees' 
Section  A  (8),  p.  18.  There  they  infer  a  ratification 
of  the  agreement,  but  in  this  section  they  allege  non- 
performance by  appellant.  Thus,  appellees  infer, 
appellant  both  ratified  and  defaulted,  apparently  at 
the  same  time.  In  at  least  one  instance,  the  alleged 
default  occurred  first.  That  concerns  the  payment 
of  $6800.00  (TR  39)  to  be  paid  at  the  time  of  execu- 
tion of  the  agreement,  It  seems  extremely  un- 
reasonable to  believe  that  appellant  could  default  in 
the  first  payment  of  the  agreement  and  then  ratify 
it  later.  Actually,  the  appellant  never  accepted,  or 
ratified,  the  agreement  after  recovering  from  his  heart 
attack  and  the  effect  of  the  drugs.  (TR  78,  141.) 

Section  A  (15)  pp.  25-26  concerns  income.  The 
statements  there  appear  of  little  importance  in  mak- 
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ing  a  determination  of  facts  in  the  case.  However, 
there  is  one  aspect  of  this  situation  that  directly 
affects  the  whole  case.  This  is  an  income  received 
by  Fairview  Development  Incorporated  from  rentals 
before  the  due  date  of  the  first  payment  of  the  mort- 
gagee. $142,228.15  was  paid  out  by  Fairview  De- 
velopment Incorporated  for  construction  work,  which 
should  have  been  done  by  the  contractor,  and  the 
appellees  were  the  contractors,  and  this  work  was 
covered  by  the  contract,  and  appellees  had  failed  to 
fulfill  their  contract.  (TR  387,  214-215.)  The  appel- 
lees have  succeeded  in  bleeding  the  development  cor- 
poration of  $3,080,000.00,  and  thus  forcing  appellant 
to  spend  the  money  in  order  to  keep  Fairview  Manor 
operating.  (TR  214-215.)  There  are  also  other  claims, 
in  excess  of  $1,000,000.00  for  work  that  was  not  fin- 
ished by  appellees  in  accordance  with  the  plans  and 
specifications  (TR  202)  but  the  $142,228.15  is  a  defi- 
nite, liquidated,  indisputable  sum,  directly  benefitting 
the  appellees  by  doing  work,  finishing  the  contract 
that  they  had  been  paid  to  do. 

Section  A  (16)  is  of  no  informative  value.  Nowell 
is  now  an  adverse  party  to  the  appellant.  (TR  99, 
212.) 

Section  A  (17)  p.  27  states,  with  respect  to  the 
Rushlight  transaction,  ".  .  .  this  agreement  and  note 
between  Rushlight  and  Cash  Cole  were  not  involved 
in  these  proceedings  nor  under  the  settlement  agree- 
ment and  stipulation  made  herein."  This  is  clearly 
false.  The  whole  scheme  was  consummated  by  Rush- 
light the  night  he  approached  appellant,  while  appel- 
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lant  was  in  his  sick  bed,  and  acquired  his  signature 
by  false  representation.  (TR  57-58.)  The  execution 
of  the  stipulation  and  agreement  on  this  particular 
occasion  has  not  been  denied.  It  was,  therefore,  one 
transaction.  Obviously,  appellees  will  resort  to  out- 
right misrepresentation  in  order  to  prevent  the  facts 
of  this  case  from  being  aired  in  open  court. 

Section  A  (18),  p.  28  states,  ".  .  .  all  of  these 
claims  and  counterclaims  were  the  subject  involved 
in  this  case  and  were  mutually  released  to  the  parties 
hereto."  Appellants  will  agree  that  appellee  tried 
to  avoid  the  claims  through  the  stipulations  and 
agreements.  However,  if  the  stipulations  and  agree- 
ments were  fraudulently  obtained,  then  these  claims 
are  not  settled.  It  is  interesting  to  note  that  they 
didn't  deny  the  claims  in  this  section,  particularly 
the  $142,228.15,  but  alleged  the  settlement  of  them 
through  the  stipulation.  These  are  all  matters  which 
should  be  brought  out  in  open  court. 

The  appellees  in  this  section  (p.  28)  deny  the  mis- 
appropriation of  funds  in  construction  of  Fairview 
\  Manor.     However,  under  Article  8  (TR  205)  of  the 
building  contract   (TR  393-394)   the  appellees  waive 
their  liens  against  the  property.    Yet  they  permitted 
i  liens  to  be  filed  which  were  not  paid  off  until  after 
;  obtaining  the  stipulation  from  appellant.    (TR  85.) 
Thus  appellees  misappropriated  the  funds  paid  them, 
;  namely  the   $3,080,000.00,   since   they  accepted   pay- 
;  ment  without  completing  the  contract.    Another  seri- 
j  ous     misappropriation     occurred     when     Mortensen 
:  acquired  the  $311,687.68,  by  virtue  of  a  false  affidavit, 
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which  stated  that  there  were  no  liens  against  the 
property.  (TR  205-206.)  This  was  signed  by  Morten- 
sen  as  President,  where  he  was  in  fact  Vice-Presi- 
dent, which  fact  was  well  known  to  him  when  he 
signed  said  affidavit.  The  money  was  released  by 
the  bank  and  F.H.A.  waived  all  requirements  of  docu- 
ments required  by  the  contract,  Article  12  (TR  396- 
397.)  The  violations  of  the  contract,  with  respect 
to  such  dealings  lead  to  the  conclusion  that  ques- 
tionable transactions  were  involved,  so  these  are  mat- 
ters that  should  be  heard  in  open  court. 

Section  A  (19),  p.  29,  is  a  true  statement,  as  far 
as  it  goes.  However,  they  fail  to  state  that  the  final 
order  in  this  case  deprived  appellant  of  his  stock 
and  all  right,  title  and  interest  in  and  to  Fairview 
Manor,  Inc.,  ousted  him  from  possession  thereof,  and 
placed  the  appellees  in  possession.  (TR  257-258.) 
All  this  was  done  without  a  trial  on  the  merits. 

In  Section  A  (20),  p.  29,  appellees  state  that  the 
purpose  of  this  suit  was  to  resolve  the  deadlock  in 
the  conduct  and  affairs  of  the  corporation  (p.  28). 
This  is  not  a  true  statement.  The  true  purpose  of 
the  suit  was  to  deprive  appellant  of  his  property  in 
Fairview  Manor,  put  him  out  and  take  possession 
thereof,  which  purpose  was  accomplished.  (TR  258.) 
It  is  indeed,  amazing  that  appellant  could  be  so  de- 
prived of  his  property  without  the  benefit  of  a  trial. 
Appellant  cannot  impress  too  highly  upon  this  Court, 
the  manner  in  which  this  was  done,  namely  through 
the  use  of  affidavits  and  other  evidence  which  was 
uncross-examined  material. 
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The  other  allegations  in  this  statement  are  nothing 
more  than  allegations.  They  are  charges  that  have 
never  been  proved  by  anything  more  than  the  affi- 
davits of  appellees.  Appellant  has  never  been  given 
a  chance  to  refute  these  charges  by  a  trial  of  the 
issues  in  this  case.  The  lower  court  did  make  some 
adverse  findings  of  fact  (TR  247),  even  though  the 
issues  were  never  tried,  which,  in  our  humble  opinion, 
shows  the  bias  and  prejudice  feelings  of  the  trial 
judge. 

Section  A  (21),  p.  31,  is  false  and  misleading  in 
the  following  respects:  Appellees  state  that  the  sole 
investment  of  Nowell  and  Cole  was  securing  a  lease 
for  seventy-five  years  on  the  land  from  the  City  of 
Fairbanks,  and  a  temporary  commitment.  Appellant 
put  in  fifteen  months'  work  and  $10,000.00  in  pro- 
moting this  development.  (TR  199.)  The  statement 
is  clearly  false  and  misleading. 

This  particular  section  also  states,  ".  .  .  and  a  tem- 
porary commitment,  apparently  for  an  F.H.A.  mort- 
;  gage."    Appellees  use  the  term  of  " apparently"  only 
'  to  mislead,  since  they  know  that  an  F.H.A.  commit- 
ment was  given.     That  was  the  basis  of  the  whole 
project,  and  the  appellees  took  advantage  thereof. 

Under  Section  B,  pp.  31-33,  appellees  allege  con- 
;  troversies  existing  at  the  time  of  filing  suit,  trial,  and 
I  settlement.  However,  the  only  controversy  existing 
|  now  is  whether  appellant  is  to  be  deprived  of  his 

property  without  a  trial  on  the  merits.  Appellees 
\  refer  to  a  trial  (p.  33),  but  it  was  merely  the  start 

of  a  trial.    Appellant  has  never  been  allowed  to  bring 
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evidence  into  open  court  on  the  issues  involved.  The 
final  order  was  issued  by  the  lower  court  over  appel- 
lant's objections  and  without  his  being  heard  on  the 
issues  here.  The  act  of  the  lower  court,  in  effect, 
was  to  penalize  appellant  for  his  unfortunate  physi- 
cal condition,  which  resulted  in  a  heart  attack.  Ap- 
pellant has  filed  a  cross-complaint  (TR  103-132), 
dated  February  22,  1954,  which  brings  out  the  true 
issues  and  controversies  of  this  case.  The  lower 
court  has  refused  to  hear  it.  (TR  250.)  We  do  sin- 
cerely hope  this  court  will  read  this  cross-complaint 
in  connection  with  the  reading  of  this  brief. 


SUPPLEMENTARY  STATEMENT. 
The   following  statement  is  clearly  supported  by 
the  transcript,  the  statements  of  fact  set  out  in  this 
brief,   the   appellant's  first  brief,   and  the  brief   of 
appellees. 

It  should  be  borne  in  mind  that  the  contractors, 
who  are  the  appellees  in  this  case,  left  and  moved 
away  from  the  buildings  in  December,  1951,  although 
the  buildings  were  not  completed,  all  of  which  was 
well  known  to  the  contractors,  and  during  the  winter 
of  1951-52,  to  perpetuate  the  project  and  keep  it 
operating  the  corporation  had  to  pay  from  the  rents 
and  profits  from  said  building,  more  than  $141,000.00. 
(See  TR  214,  Ex.  A,  TR  105,  TR  128,  TR  301-304.) 

Thus  the  management  of  the  building  was  forced 
to  expend  great  sums  of  money  that  rightfully  be- 
longed to  the  corporation's  surplus  bank  accoimt  to 
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do  work  that  the  contractors  failed  to  do,  by  failing 
to  finish  the  buildings.  The  buildings  had  to  be  fin- 
ished to  the  extent  of  over  $141,000.00,  so  they  could 
be  kept  rented  and  earning  an  income.  Therefore, 
the  appellees  received  the  benfit  of  more  than  $141,- 
000.00  that  winter  by  the  corporation  expending  that 
amount  of  money  to  do  the  work  of  the  contractors, 
who  are  appellees  here.  (TR  271,  Paragraphs  3  and 
4,  TR  272,  Section  "C,"  Paragraph  7,  TR  583,  last 
paragraph,  TR  584,  also  TR  145,  147  and  148.) 

When  all  of  this  money  was  spent  to  do  the  con- 
tractors' unfinished  work,  then  the  contractors  moved 
in  to  deprive  the  appellant  of  all  of  his  interest  in 
this  property,  which  by  the  orders  of  the  trial  court, 
was  accomplished.  (TR  145,  TR  1,  paragraph  148.) 
When  it  became  necessary  for  the  transfer  of  the 
mortgage  to  the  long-time  investor,  it  was  necessary 
to  show  that  all  bills  were  paid,  and  that  there  were 
no  liens  against  the  property.  At  that  time  the  rec- 
ords showed  there  were  $470,000.00  in  liens  against 
the  property,  and  that  the  property  had  not  been 
completed  according  to  plans  and  specifications.  No 
acceptance  by  the  Federal  Housing  Director,  and  none 
by  the  regular  constituted  authorities  of  the  Fairview 

i  Development,  Inc.  No  resolution  from  the  Board 
of  Directors  accepting  the  project,  but,  on  the  con- 

;  trary,  objections  were  filed,  refusing  to  accept  the 
building  as  completed.   (TR  150-151.) 

There  was  supposed  to  be  up  in  escrow  in  the  bank, 

\  $311,687.68,  to  be  held  there  until  the  final  payment 

of  all  lienable  items  had  been  made.     The  strange 
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thing  about  this  is  that  the  records  in  the  bank  show 
that  a  cashier's  check  was  released  May  1,  1952,  for 
$311,687.68,  to  Fairview  Development,  Inc.,  and 
cashed  by  the  unauthorized  signature  of  Cliff  Mor- 
tensen.  Also,  the  sum  of  $10,125.49  was  released 
May  7,  1952.   (TR  216,  EX.  "B".) 

There  can  surely  be  no  doubt  that  these  funds  were 
released  to  the  Mortensens  as  stated  in  Lofquist's  let- 
ter (TR  216,  Ex.  "B"),  yet,  on  the  12th  day  of  Au- 
gust, 1953,  over  a  year  later,  Frank  V.  Henderson 
made  an  affidavit  that  the  liens  were  protected  by  a 
cash  escrow  deposit  (TR  328)  but,  according  to  the 
certified  accountant's  statement,  these  sums  of  money 
showed  up  as  a  credit  in  Mortensen's  books,  as  having 
been  received  by  them  April  29,  1952,  and  May  7, 
1952.  (TR  216,  Ex.  "B".) 

On  August  10,  1953,  Cliff  Mortensen  made  an  affi- 
davit which  conflicts  with  the  above  record.  (TR 
313,  Paragraph  11.)  The  liens  were  not  paid  until 
some  time  after  October  9,  1953.  (TR  84-85,  Para- 
graph 22.)     Someone  must  have  falsified  considerably. 

The  apparent  deadlock  referred  to  in  appellees' 
brief  was  brought  about  by  the  acts  of  Cliff  Morten- 
sen  in  attempting  to  take  all  of  the  interest  of  Cole 
and  Nowell,  and  to  deprive  them  of  any  authority 
in  the  operation  of  the  project,  and  stop  the  Board  of 
Directors  from  being  able  to  transact  any  business. 
(TR  164,  Ex.  "A".) 

On  June  15,  1950,  a  contract  was  entered  into  be- 
tween Bayview  Realty,  Inc.,  Cash  Cole,  and  Everett 
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Nowell,  as  parties  of  the  first  part,  and  Nelse  Mor- 
tensen, Frank  Henderson,  and  Cliff  Mortensen,  as 
parties  of  the  second  part,  wherein  it  was  agreed 
that,  upon  completion  of  the  housing-  project,  Bay- 
view  Realty,  Inc.,  should  have  the  management  and 
operation  of  the  housing  project  in  behalf  of  Fair- 
view  Development,  Inc.  (TR  24,  Paragraphs  9 
and  10.) 

Then  Mortensen  attempted  to  ignore  this  contract 
(TR  24,  Paragraph  10),  and  has  breached  the  terms 
thereof. 


CHRONOLOGICAL  SCHEDULE. 

For  the  convenience  of  the  Court  and  in  order 
to  apprise  this  Court,  more  fully  of  the  various  plead- 
ings and  transactions  which  have  taken  place  in  this 
case,  we  have  set  forth  below  all  material  in  the 
record  in  a  chronological  order.  The  dates  are  those 
of  execution,  where  applicable. 

We  feel  that  this  schedule  will  give  the  Court  a 
clearer  concept  of  each  transaction  with  respect  to 
the  others,  at  least  as  to  the  time.  Although  this 
information  is  in  the  record,  it  is  our  belief  that  the 
setting  forth  in  chronological  order  will  assist  in  get- 
ting at  the  facts  of  the  case. 

It  should  also  be  pointed  out  that  this  schedule 
could  not  have  been  put  in  appellant's  brief,   since 
the  supplemental  transcript  was  not  available  to  ap- 
!  pellant  at  the  time  of  writing  appellant's  brief. 
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Date 

Instrument                      Page  of  TK, 

Executed  By 

July  10,  1950 

Construction  Contract 

386 

Appellees  and  App< 

October  31,  1952 

Complaint 

3 

Walter  Sczudlo 

November  12,  1952 

Appearance 

277 

Hellenthal  and  Mor 

December  17,  1952 

Answer 

15 

Morrissey,  Hedrick, 
Roberts  and  Dun 

June  22, 1953 

Affidavit 

280 

Cliff  Mortensen 

June  25, 1953 

Motion  for  appointment 

of  Receiver 

278 

Walter  Sczudlo 

July  23, 1953 

Complaint 

375 

John  E.  Hedrick 

August  3,  1953 

Affidavit 

21 

Cash  Cole 

August  3,  1953 

Affidavit 

288 

Everett  No  well 

August  7,  1953 

Affidavit 

295 

Cash  Cole 

August  7,  1953 

Affidavit 

290 

Cash  Cole 

August  7,  1953 

Affidavit 

300 

Cash  Cole 

August  10, 1953 

Affidavit 

360 

J.  E.  Swanson 

August  10, 1953 

Affidavit 

304 

Cliff  Mortensen 

August  11, 1953 

Affidavit 

329 

J.  F.  Campbell 

August  11, 1953 

Affidavit 

314 

Cliff  Mortensen 

August  12, 1953 

Affidavit 

317 

Frank  Henderson 

October  5,  1953 

Transcript 

462 

Cash  Cole 

October  8, 1953 

Transcript                    549  and  564 

Mrs.  A.  Scott 

October  8, 1953 

Order  appointing  Receiver 

368 

Appellees  and  App 

October  10, 1953 

Final  Decree  and  Order 

45 

District  Judge 

October  28, 1953 

Stipulation  and  Order 
of  Dismissal 

399 

Joe  Diamond,  Joh: 
rick  and  Judge  .' 

December  15,  1953 

Notice  of  withdrawal 
of  Attorneys 

371 

Nicholas  Jaureguyj 

January  7,  1954 

Affidavit 

56 

Cash  Cole 

January  7,  1954 

Affidavit 

61 

Tom  Cole 

January  7,  1954 

Affidavit 

64 

Joseph  Ribar,  M.  .1 

January  8,  1954 

Amended  answer 

47 

Warren  Taylor 
(Cash  Cole) 

January  8,  1954 

Motion  to  Vacate 

52 

Warren  Taylor 

February   9,   1954 

Notice  of  Default  and  Demand  371 

Nelse  Mortensen, 
Cliff  Mortensen  a 
Frank  Hendersil 

February  10,  1954 

Affidavit 

92 

Josef  Diamond  an  1 
Earle  Zinn 

February  10,  1954 

Affidavit 

86 

Frank  Henderson  1 
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Date 

ary  10, 
ary  10, 
aiy  11, 
ary  12, 
ary  12, 
ary  20, 
ary  22, 


1954 
1954 
1954 
1954 
1954 
1954 
1954 


ary  26,  1954 
ary  26,  1954 
ary  26,  1954 
ary  26,  1954 
iry  26,  1954 

3,  1954 

5,  1954 

16, 1954 
19, 1954 
19, 1954 

>,  1954 
1954 

1954 

I  1954 
,1954 
',1954 

|,  1954 
1, 1954 
;.  1954 
:,  1954 
1  1954 
j  1954 
j,  1954 
L  1954 
i,  1954 


Instrument  Page  of  TR 

Affidavit  66 

Affidavit  94 

Affidavit  95 

Motion  for  Receiver  101 

Motion  to  Show  Cause  373 

Affidavit  166 

Cross  Complaint  103 

Affidavit  143 

Affidavit  156 

Affidavit  140 

Affidavit  132 

Affidavit  171 

Affidavit  172 

Affidavit  177 

Affidavit  187 

Affidavit  190 

Amended  Motion  for  Ap- 
pointment of  Receiver  183 

Affidavit  195 

Findings  of  Fact  and 

Conclusions  of  Law- 
Order  Denying  Motion 

to  Vacate,  etc.  252 

Notice  of  Appeal  264 

Order  261 

Motion  to  Strike  Notice 

of  Appeal  401 

Receiver's  Petition  402 

Order  on  Petition  410 

Notice  of  Hearing  261 

Order  Setting  Bond  264 

Transcript  572 

Motion  to  Strike  Name  259 

Receiver 's  Monthly  Report  412 

Order  260 

Statement  of  Points  271 


Executed  By 

Cliff  Mortensen 

Joseph  Ribar,  M.  D. 

Everett  Nowell 

Walter  Sczudlo 

Walter  Sczudlo 

W.  A.  Rushlight 

Bell,  Sanders,  Taylor 
(Cash  Cole) 

Cash  Cole 

Cash  Cole 

Ruth  Cole 

Tom  Cole 

Allene  Hendricks 

Everett  Nowell 

Cliff  Mortensen  and 
Frank  Henderson 

Everett  Nowell 

Cliff  Mortensen 

Walter  Sczudlo 
Cash  Cole 


228  District  Judge 


District  Judge 
Warren  Taylor 
District  Judge 

Walter  Sczudlo 
Robert  E.  Sheldon 
District  Judge 
Walter  Sczudlo 
District  Judge 
Court  Reporter 
Warren  Taylor 
Robert  E.  Sheldon 
District  Judge 
Warren  Taylor 
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REPLY  ARGUMENT. 
Appellees'  Brief,  Section  I,  Sub-sections  1-6,  can 
be  treated  under  one  heading  in  this  reply.  They  all 
deal  with  the  question  of  vacation  of  the  decree  in 
this  case.  Assman  v.  Fleming,  159  F.  2d  332,  has 
been  relied  upon  by  the  appellees  to  quite  some  ex- 
tent. That  case,  however,  involves  the  request  for 
the  vacation  of  a  consent  judgment,  wherein  oral 
testimony  was  allowed  on  the  issues  raised  by  the 
motion  to  vacate  the  judgment,  (id.  335.)  As  indi- 
cated in  appellees'  brief,  page  46,  the  findings  of 
that  court  were  sustained  by  substantial  evidence, 
and  could  not  be  held  to  be  an  abuse  of  discretion. 
But  that  is  not  the  case  here.  No  oral  evidence  or 
testimony  of  any  nature  was  given  in  this  case  on 
the  question  of  vacating  the  judgment.  The  findings 
of  fact  and  conclusions  of  law  in  this  case  were  based 
solely  on  affidavits  and  other  instruments  in  the 
record.  In  the  Assman  case,  the  court  had  a  chance 
to  see  the  witnesses,  to  hear  them  testify,  to  observe 
their  demeanor  under  close  observation,  and  even,  if 
the  court  so  desired,  to  question  the  witnesses  himself. 
Here,  the  court  had  nothing  but  cold  affidavits  and 
other  instruments  upon  which  to  base  its  findings 
and  decree. 

The  order  denying  defendant's  motion  to  vacate 
final  judgment;  appointing  receiver;  and  directing 
delivery  of  Certificates  of  Stock,  was,  in  effect,  final. 
That  order  deprived  appellant  of  all  interest  in  Fair- 
view  Manor.  (TR  257-258.)  Unless  that  order  is 
changed,  appellant  will  be  forever  deprived  of  his 


21 


property.  Perhaps  the  court  has  been  misled  be- 
cause of  the  practice  in  the  District  Courts  of  Alaska. 
The  courts  here  normally  refuse  to  hear  testimony 
in  cases  where  interim  relief  is  requested.  The  show 
cause  orders  and  other  interim  relief  requests  are 
usually  supported  by  affidavits.  The  theory,  of  course, 
is  that  the  courts  do  not  wish  to  "try  each  case  three 
or  four  times".  This  practice  does  prevent  the  waste 
of  the  court's  time,  but  such  a  practice  should  not 
be  used  in  cases  involving  the  final  disposition  of 
litigation.  Where  the  relief  desired  is  truly  interim, 
the  parties  thereto  always  have  their  day  in  court 
at  the  final  trial.  Here,  the  denial  of  the  motion  to 
vacate  was  final. 

It  is  true  that  the  burden  of  proof  is  on  appellant, 
but  appellant  must  have  a  chance  in  court  to  carry 
this  burden  of  proof. 

Under  Sub-sections  5  and  6,  appellees  have  indi- 
cated that  there  was  not  sufficient  proof  of  fraud, 
conspiracy  and  other  acts  and  of  the  mental  incom- 
petence of  appellant.  However,  again,  appellant  must 
have  his  day  in  court  with  which  to  show  such  evi- 
dence. There  can  obviously  be  no  evidence  when 
none  is  allowed. 

In  Sub-section  5,  appellees  have  referred  to  Alaska 
Northern  R.  Co.  v.  Alaska  Central  Co.,  5  Alaska  377; 
American  Finance  &  Commerce  Co.  v.  Gorden,  1  P. 
(2d)  886,  164  Wash.  45;  Cerkonek  v.  Dibble  (Wash.), 
256  P.  (2d)  488;  Bonzelman  v.  Northwest  Poultry  <& 
\Dairy  Products  Co.,  225  P.  (2d)  757;  Tecklenburg  v. 
Washington  Gas  &  Electric  Company  (Wash.  1952), 
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241  P.  (2d)  1172;  Travelers'  Ins.  Co.  of  Hartford, 
Conn.,  v.  Byers  (Calif.),  11  P.  (2d)  444,  and  Hundley 
v.  Handley,  243  P.  (2d)  204.  The  first  case,  cited  as 
5  Alaska  377,  cannot  be  found  in  the  Reporter  at 
page  377,  nor  for  that  matter,  anywhere  in  Volume  5 
of  Alaska  Reports.  All  the  other  cases  cited  involve 
the  taking  of  testimony  before  the  court.  None  of 
these  were  tried  and  determined  on  affidavits.  In  the 
case  of  Handley  v.  Handley,  the  court  stated  at  p. 
209,  in  reference  to  Waller  v.  Julius,  68  Kansas  314, 
74  P.  157: 

"That  case  reached  this  court  by  appeal  from 
an  order  sustaining  a  demurrer  to  plaintiff's 
petition,  which,  briefly  stated,  alleged  that  the 
deed  was  without  consideration  and  the  grantor 
at  the  time  of  making  it  was  of  unsound  mind 
and  incapable  of  transacting  any  business  what- 
soever and  did  not  know  what  she  was  doing, 
which  facts  were  known  to  the  grantee.  Other 
facts  were  alleged  as  to  plaintiff's  interest  in  the 
property  and  her  right  to  maintain  the  action. 
By  reversing  the  trial  court  this  court  simply 
held  that  plaintiff  was  entitled  to  a  trial  upon  her 
petition.  Possibly  a  similar  holding  would  have 
been  made  if  a  demurrer  had  been  filed  to  the 
petition  in  this  case.  However,  that  was  not 
done.  An  answer  was  filed  arid  plaintiff  offered 
all  his  testimony.  .  .  ."     (Emphasis  supplied.) 

The  citations  in  this  section  of  appellee's  brief, 
therefore,  do  not  support  appellees'  position  and  are 
not  directly  in  point,  as  they  have  stated,  since  there 
was  no  testimony  or  evidence  other  than  affidavits 
upon  which  the  court  could  base  its  decision. 


23 


The  appellees'  subsection  6  is  also  subject  to  the 
same  error.  The  cases  cited  there  are  also  cases  that 
involve  a  trial  before  the  court.  Appellees'  subsection 
6  is  headed,  "There  is  no  clear,  cogent  and  convincing 
proof,  etc."  This  may  or  may  not  be  true,  but  it 
should  be  determined  by  sworn,  cross-examined,  in- 
court  testimony.  In  any  event,  the  question  of  the 
mental  competence  of  Cash  Cole  may  not  be  determi- 
native, since  fraud  and  overreaching  could  be  per- 
petrated upon  an  individual  who  need  not  necessarily 
be  mentally  incompetent. 

Under  Sub-section  7,  the  Appellees  infer  that  the 
settlement  agreement  cannot  be  rescinded  without 
restoring  Appellees  to  status  quo.  However,  this  is 
not  an  absolute  rule. 

"Fraud  or  bad  faith  is  material,  to  the  extent 
that  a  contract  or  conveyance  can  be  avoided  on 
the  ground  of  incompetency  even  in  the  absence 
of  a  surrender  or  offer  to  surrender  the  considera- 
tion received,  in  a  case  where  the  party  against 
whom  the  avoidance  is  sought  was  guilty  of  fraud 
or  undue  influence,  or  secured  the  contract  or 
conveyance  with  knowledge  of  the  incompetency 
of  the  other  party  or  of  the  grantor."  (28  A.J. 
726,  Sec.  90.) 


In  this  same  section  Appellees  state: 

"Restoration  of  status  quo,  or  benefits  is  a  pre- 
requisite." This,  too,  is  a  general  rule  and  there  are 
many  exceptions  to  it. 

"The  rule  requiring  restoration  of  the  status  quo 
upon  rescission  has  been  held  not  to  be  applicable 
in  certain  instances  where  there  has  been  fraud 
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in  the  factum  of  the  instrument  sought  to  be 
avoided,  or  where  the  defendant  has  obtained  the 
plaintiff's  property  under  the  guise  of  a  contract 
which  is  wholly  wrongful."  (24  A.J.  18,  Sec. 
197.) 

This  section  of  appellees'  brief  also,  as  indicated 
above,  refers  to  cases,  the  issues  of  which  were  tried 
upon  testimony  and  evidence  before  the  court.  That, 
again,  distinguishes  the  cases  cited  from  the  case 
herein. 

In  the  final  analysis  the  arguments  under  appel- 
lee's sub-section  7  are  moot.  Appellant  never  received 
any  benefits  from  the  agreement.  The  alleged  per- 
formance on  the  part  of  the  appellees  consisted  of 
payments  to  third  parties.  (See  appellant's  Reply 
Brief,  Statement  of  Facts,  at  Page  6.)  Most  impor- 
tant of  all,  however,  is  that  the  appellees  were  already 
bound  to  pay  off  the  liens  involved  under  the  terms 
of  the  original  construction  contract.   (TR  386-398.) 

Appellees'  Sub-section  8  argues  that  appellant 
affirmed  or  ratified  the  settlement  agreement.  Their 
argument  essentially  is  that  appellant's  failure  to 
give  a  written  affirmance  of  the  Stipulation  and  De- 
cree within  a  period  of  three  (3)  months  after  the 
execution  operates  as  a  ratification.  Under  the  facts 
of  this  case  such  an  argument  is  without  merit.  The 
Motion  to  Vacate,  filed  January  8,  1954,  slightly  less 
than  three  (3)  months  after  the  filing  of  the  final 
Decree  and  Order,  was  the  written  disaffirmance. 
However,  appellant  was  suffering  from  a  heart  attack 
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during  this  period.  His  attorneys  had  ceased  work- 
ing on  the  case  and  withdrew  during  this  period 
(TR  371),  and  appellant  did  nothing  to  indicate  that 
he  had  ratified  the  Stipulation.  The  litigation  in  this 
case  was  started  by  appellees  on  October  31,  1952. 
(TR  3.)  In  such  a  long,  drawn-out  case,  a  period  of 
less  than  three  (3)  months  should  not  be  considered 
an  unreasonable  time  within  which  to  file  the  writ- 
ten disaffirmance. 

Appellees  refer  to  28  A.J.  709-710,  Sec.  77,  which 
states  at  page  710 : 

"As  a  general  rule,  one  who  seeks  a  rescission  or 
cancellation  of  an  instrument  in  equity  will  be 
required  to  give  notice  of  disaffirmance  before 
bringing  suit  only  when  such  notice  is  necessary 
for  the  protection  of  one  who  has  acted  in  good 
faith." 

Under  such  a  rule,  no  disaffirmance  would  be  neces- 
sary if  the  appellees  were  guilty  of  fraud  and  over- 
reaching. 

Appellees  also  support  their  position  in  this  sec- 
tion with  a  reference  to  E.  J.  Albrecht  Company  v. 
[New  Amsterdam  Casualty  Company,  163  F.  (2d)  16. 
"The  citation  is  not  in  point,  The  case  referred  to 
I  involves  parties  who  continued  to  deal  with  each 
'other  even  after  the  alleged  claim  arose,  and,  in  addi- 
tion, suit  was  not  brought  until  two  (2)  years  after 
the  claimant  had  left  the  job.  In  the  case  herein 
the  appellant  not  only  had  ceased  dealing  with  the 
appellees,  but  had  taken  positive  action  to  disaffirm 
within  a  period  of  less  than  three  (3)  months. 
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Appellees'  argument  under  Section  II  is  unsound. 
Here  the  appellees  are  claiming  that  the  issues  raised 
by  appellant's  Cross-Complaint  were  res  judicata.  It 
is  difficult  to  see  how  these  issues  could  be  res  judicata 
if  the  Motion  to  Vacate  is  granted.  The  issues  would 
still  be  before  the  Court.  In  any  event,  the  question 
of  whether  the  issues  in  the  Cross-Complaint  were 
res  judicata  or  not  appear  unimportant.  This  is  not 
a  trial  of  a  case  but  an  appeal. 

Under  Section  III,  the  appellees  state  that  the 
appointment  of  a  Receiver  for  Fairview  Manor  is 
not  a  proper  matter  for  review  on  this  appeal.  How- 
ever, they  did  see  fit  to  devote  nine  (9)  pages  in  an 
attempt  to  controvert  appellant's  brief  on  this  par- 
ticular point.  Most  of  the  matters  discussed  by  ap- 
pellees are  well  covered  in  appellant's  brief,  but  sev- 
eral new  allegations  should  be  answered.  Appellees 
allege  large  expenditures  and  extravagance,  III,  Sec. 
3  (a),  personal  gain  and  unnecessary  salaries,  III, 
3  (c),  conversion  through  salaries  and  expenses,  III, 
3  (d),  and  scheme  of  unfair  operations  III,  3  (g). 
There  is  no  showing  in  the  record  that  Cash  Cole 
received  any  profits  or  earnings  other  than  the  $1,- 
000.00  per  month  that  he  was  entitled  to  under  the 
management  contract  with  the  appellees.  (TR  298.) 
Cash  Cole  received  $1,000.00  per  month  for  the  man- 
agement of  a  more  than  three  million  dollar  proje< 
in  an  area  where  common  laborers  earned  more  th; 
$1,000.00  per  month.  It  should  also  be  borne  in  mine 
that  during  the  period  in  which  Cash  Cole  was  man- 
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aging  this  property,  the  appellees  succeeded  in  bleed- 
ing the  development  of  $142,228.15  indirectly  and 
$311,687.68,  a  sum  left  in  escrow  for  the  payment 
of  lien  claims.  (See  Statement  of  Case,  supra.) 

Appellees  also  infer,  III,  3  (f),  the  lack  of  cor- 
porate audit  or  statement.  This  is  baldly  misleading. 
Fairview  Manor  was  financed  by  a  loan  of  more  than 
three  million  dollars  from  Institutional  Securities 
Corporation.  The  loan  was  guaranteed  by  FHA. 
Although  it  does  not  appear  clearly  in  the  record, 
it  seems  extremely  doubtful  that  both  FHA  and  the 
mortgagee,  with  an  interest  in  this  amount,  would 
permit  the  management  of  the  project  to  get  by  with- 
out a  proper  corporate  audit  or  statement.  To  date 
neither  Institutional  Securities  Corporation  nor  FHA 
have  intervened  in  the  litigation  involved  in  this  case. 

Since  the  issues  in  this  case  were  never  tried,  the 
lower  court  did  not  have  sufficient  information  con- 
cerning the  whole  transaction  to  enable  him  to  prop- 
erly determine  whether  a  Receiver  should  be  appoint- 
ed or  not.  The  following  indicates,  to  some  extent, 
[the  lower  Court's  knowledge  of  the  facts  of  this  case: 
"The  Court.  You  may— just  mind  telling  us 
just  us  what  all  matters  should  be  secured  by  this 
supersedeas  bond ?  What  are  the  matters?"  (TR 
575-576.) 

Mr.  Sczudlo  answered. 

"The  Court,     How  is  that  money  taken  care 
of?"     (TR  576.) 

Mr.  Sczudlo  answered. 
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"The   Court.     Is  there  any  mortgage  on  the 
property?"  (TR  577.) 
Mr.  Sczudlo  answered. 

"The   Court.    Who  is  the  Mortgagee?"    (TR 
577.) 
Mr.  Sczudlo  answered. 

"The  Court.    Very  well."  (TR  577.) 
Mr.  Sczudlo  answered. 

Later  on  in  the  Transcript,  the  following  took 
place : 

"The  Court.  Well,  then,  the  matter  will  be 
decided  for  the  present  by  an  Order  Denying 
the  Motion? 

Mr.  Sczudlo.  No,  it  will  be  decided  by  an 
Order  Allowing  the  Motion,  that  is,  to  strike  the 
Fairview  Development  Company  from  that 
Notice  of  Appeal. 

The  Court.  Oh,  it  is  to  strike  it  from  the 
Notice  of  Appeal? 

Mr.  Sczudlo.    Yes,  sir. 

The  Court.  That  is  what  your  motion  is  for? 
All  right,  your  motion  is  denied,  then. 

Mr.  Sczudlo.  The  motion  is  denied  sir,  or 
granted  ? 

The  Court.     It  is  granted."  (TR  583-584.) 

Although  the  lower  Court  cannot  be  expected  to 
remember  everything,  the  Transcript  of  Proceedings 
of  June  4,  1954,  seems  to  indicate  that  the  lower 
Court  knew  little  or  nothing  of  the  facts  of  this  case. 
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CONCLUSION. 

In  conclusion,  we  feel  that  the  appellees  have  failed 
to  refute  the  matters  set  forth  in  appellant's  brief 
and  respectfully  submit  that,  in  the  interests  of  justice 
and  equity,  the  decision  of  the  lower  Court  should 
be  reversed. 

Dated,  Anchorage,  Alaska, 
August  4,  1955. 

Warren  A.  Taylor, 
William  H.  Sanders, 
Bailey  E.  Bell, 
James  K.  Tallman, 

Attorneys  for  Appellants. 
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No.  14,424 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Cash  Cole,  et  al., 

Appellants, 


vs. 


Fairview  Development,  Inc.,  et  al., 

Appellees. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Alaska,  Fourth  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Healy,  the  Honorable 
Walter  L.  Pope,  and  the  Honorable  James  Alger 
Fee,  Circuit  Judges: 

I. 

PRELIMINARY  STATEMENT. 
On  the  29th  day  of  September,  1955,  this  Honor- 
able Court  affirmed  the  ruling  of  the  Court  below 
which  denied  a  motion  to  set  aside  a  compromise 
stipulation  and  to  vacate  judgment  in  the  District 
, Court  for  the  District  of  Alaska,  Fourth  Division, 
and  which  rendered  a  judgment  taking  from  the  ap- 


pellant  one-half  of  the   stock  of  the   Fairview  De- 
velopment, Inc. 

This  Honorable  Court  held,  in  its  opinion,  that  no 
abuse  of  discretion  was  discernible,  nor  error  com- 
mitted in  the  Court  below. 


II. 

STATEMENT  OF  THE  CASE. 

This  petition  for  rehearing  seeks  to  have  this  Hon- 
orable Court  reconsider  its  opinion  on  four  points  of 
law: 

First.  Are  affidavits  and  oral  evidence  on  one 
side  only,  a  sufficient  record  on  which  to  base  a  final 
determination,  when  said  affidavits  are  controverted 
by  many  affidavits  on  the  other  side  thereby  creating 
a  direct  controversy,  and  the  determination  based 
upon  such  affidavits  resisted? 

Second.  Is  it  not  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  vacate  a  judgment  which  was 
not  based  upon  trial  in  open  court,  when  a  trial  on 
the  merits  is  requested  and  evidence  proffered? 

Third.  Is  it  not  a  deprivation  of  property  without 
due  process  when  a  litigant  is  deprived  of  property 
by  a  judgment  which  is  not  based  upon  a  trial  of 
the  merits  of  the  case  and  which  is  objected  to  within 
a  reasonable  time? 

Fourth.  Is  it  not  a  deprivation  of  property  to 
reach  out  and  decide  a  matter  not  covered  in  the  orig- 


inal  judgment  and  by  said  judgment  take  from  the 
appellant  his  one-half  of  the  stock  in  Fairview  De- 
velopment, Inc.,  without  a  trial  and  with  the  appellant 
being  denied  a  hearing  of  any  kind? 


III. 

SUMMARY  OF  ARGUMENT. 

A.  Affidavits  and  oral  evidence  on  one  side  only 
are  not  a  sufficient  record  upon  which  to  base  a  final 
determination,  when  said  affidavits  are  denied  and 
the  determination  based  upon  such  affidavits  and  one 
sided  evidence  resisted. 

B.  It  is  an  abuse  of  discretion  for  the  trial  court 
to  refuse  to  vacate  a  judgment  which  was  not  based 
upon  trial  in  open  court,  when  a  trial  on  the  merits  is 
requested  and  evidence  proffered. 

C.  It  is  a  deprivation  of  property  without  due 
process  when  a  litigant  is  deprived  of  property  by  a 
;  judgment  which  is  not  based  upon  the  trial  of  the 
merits  of  the  case  and  which  is  objected  to  within 
a  reasonable  time. 

D.  It  is  a  deprivation  of  property  without  due 
process  when  the  Court,  long  after  final  judgment  in 
the  case,  and  while  hearing  a  motion  to  vacate  the 
judgment,  goes  on  beyond  the  original  judgment  and 
takes  the  one-half  of  the  stock  in  Fairview  Develop- 
ment Company  which  belongs  to  the  appellant  and 
without   any  testimony,   and  without  any  trial,   de- 


prives  the  appellant  of  his  property  without  due 
process  of  law,  and  without  even  a  resemblance  of  a 
trial  in  any  way. 


IV. 

ARGUMENT. 

A.  The  transcript  in  this  case  shows  that  there 
was  no  testimony  given  in  open  court  to  support  ap- 
pellant's case,  but  appellees  had  one  hundred  and  ten 
pages  of  testimony  taken  in  their  behalf.  (Tr.  462- 
571.)  The  only  evidence  for  appellant  that  was  be- 
fore the  lower  court  consisted  of  affidavits  alone.  This 
places  the  lower  court  in  the  incredible  position  of 
making  a  final  determination  in  a  case  upon  a  record 
which  consists  of  testimony  introduced  into  open 
court  for  one  side  only,  part  of  which  was  uncross- 
examined,  and  ex-parte  affidavits,  and  by  denying  the 
appellant  the  right  to  a  trial  on  the  merits  of  the  case. 

This  Honorable  Court  pointed  out,  on  Page  2  of 
its  Opinion,  that  the  original  suit  presented  a  compli- 
cated factual  situation.  However,  with  all  due  re- 
spect to  this  Honorable  Court,  it  seems  impossible  to 
determine  the  factual  situation,  complicated  or  other- 
wise, where  one  party  litigant  is  not  allowed  to  in- 
troduce evidence  on  the  issues  involved. 

B.  Because  of  the  confused  record  and  volumino 
briefs,  the  undersigned  humbly  submits  that  an  abuse 
of  discretion  by  the  lower  court  may  have  been 
overlooked  by  this  Honorable  Court.  • 


.ii- 
us 


At  pages  247-248  of  the  transcript  the  lower  court 
made  some  extremely  damaging  Findings  of  Fact 
against  the  appellant.  These  findings  are  based  largely 
upon  the  proceedings  at  the  trial,  which  consisted  of 
testimony  in  the  appellees'  case  in  chief.  This  being 
prior  to  the  stipulation  and  purported  settlement; 
and  prior  to  the  judgment  attempted  to  be  vacated. 
No  testimony  was  received  on  the  hearing  appealed 
from  here. 

C.  "  An  opportunity  for  hearing  is  one  of  the  es- 
sential elements  of  due  process,  at  least  whenever 
it  is  necessary  for  the  protection  of  the  parties. 
It  was  a  maxim  of  the  common  law  that  'no  man 
should  be  punished  without  an  opportunity  of  be- 
ing heard.'  Hence,  no  one  may  be  legally  di- 
vested of  his  property  unless  he  is  allowed  a  hear- 
ing before  an  impartial  tribunal,  where  he  may 
contest  a  claim  set  up  against  him,  and  be  al- 
lowed to  meet  it  on  the  law  and  facts  and  show 
if  he  can  that  it  is  unfounded.  *  *  *"  (12  Am. 
Jur.  301.) 

The  cases  supporting  this  basic  concept  of  law  are 
too  numerous  to  cite,  but  some  of  the  later  cases  in 
support  of  this  are:  Anderson  National  Bank  v. 
Luckett,  321  U.  S.  233,  88  L.  Ed.  692,  64  S.  Ct.  599, 
151  ALR  824;  Griffin  v.  Cook  County,  369  111.  380, 
16  N.  E.  (2d)  906,  118  ALR  1157 ;  Carrig  v.  Ander- 
son, 167  Kan.  238,  205  P.  (2d)  1004,  9  ALR  (2d)  545. 

"The  right  under  the  due  process  clause  to  full 
hearing  includes  the  right  on  the  part  of  the 
party  whose  rights  are  sought  to  be  effected  to 
introduce    evidence    and   have    judicial    findings 


based  upon  it.  A  party  has  the  right  to  the  oppor- 
tunity, when  in  court,  to  establish  any  fact,  which, 
according  to  the  usages  of  common  law  or  provi- 
sions of  the  Constitution,  would  be  a  protection 
to  his  property  or  his  liberty."  (12  Am.  Jur.  313- 
314.) 

This  right  to  introduce  evidence  is  also  supported 
by  much  authority,  of  which  some  of  the  leading  cases 
are  as  follows : 

Baltimore  and   Ohio   Railroad  Co.   v.   United 

States,  298  U.  S.  349,  80  L.  Ed.  1209,  56  S. 

Ct.  797; 
Louisville  and  N.  R.  Co.  v.  Finn,  235  U.  S.  601, 

59  L.  Ed.  379,  35  S.  Ct.  146; 
Washington  ex  rel.  Oregon  R.  and  Navigation 

Co.  v.  Fairchild,  224  IT.  S.  510,  56  L.  Ed.  863, 

32  S.  Ct.  535; 
Wilkey  v.  State,  238  Ala.  595,  192  So.  588,  129 

ALR  549; 
State  v.  Sax,  231  Minn.  1,  42  N.  W.  (2d)  680, 

18  ALR  (2d)  929. 

In  the  last  cited  case,  one  point  held  was : 

"The  exclusion  of  competent  and  relevant  evi- 
dence on  the  ground  that  the  trial  court  was  in 
possession  of  the  evidence,  although  it  was  not 
in  the  record,  is  not  due  process,  *  *  *" 

This  case  cited,  among  others,  the  Chicago  Junction 
case,  264  U.  S.  258,  wherein  Mr.  Justice  Brandeis 
stated  at  page  265, 

"The  provision  for  a  hearing  implies  both  the 
privilege  of  introducing  evidence  and  the  duty  of 
deciding   in   accordance   with  it.    To   refuse  to 


consider  evidence  introduced  or  to  make  any  es- 
sential finding  without  supporting  evidence  is  ar- 
bitrary action." 

If  the  appellant  herein  was  entitled  to  be  heard  in 
tie  lower  court,  he  was  entitled  to  introduce  evidence 
nd  since  his  adversaries  were  heard,  and  findings  of 
act  made  upon  such  evidence,  the  lower  court  should 
ave  permitted  him  to  be  heard. 

The  appellant  has  been  deprived  of  his  property 
rithout  due  process  by  the  refusal  of  the  lower  court 
o  permit  him  to  introduce  evidence  and  have  findings 
•ased  upon  it.  It  is  admitted  that  under  certain  con- 
Litions  the  refusal  to  permit  the  introduction  of  evi- 
Lence  might  not  be  a  deprivation  of  property  without 
Lue  process,  but  it  should  be  borne  in  mind,  as  indi- 
cted above,  that  the  lower  court  made  many  findings 
>f  fact  which  are  based  upon  the  oral  testimony  taken 
n  the  appellees'  case  in  chief.  The  appellant  was 
lever  allowed  to  refute  this  evidence  by  the  intro- 
luction  of  his  evidence  in  open  court. 

D.  We  endeavored  to  make  the  issues  clear  in 
his  appeal,  but  going  through  the  maze  of  affidavits 
md  many  orders  made,  it  is  quite  apparent  that  ap- 
pellants were  unable  to  adequately  show  to  this  Court, 
ime  of  the  real,  absolute  questions  to  be  decided  on 
;his  appeal.  That  is,  when  the  appellant  moved  to  set 
aside  the  judgment  and  stipulation  of  October  10, 
1953,  under  Rule  60  of  the  Federal  Rules  of  Civil 
Procedure,  many  affidavits  and  cross-affidavits  were 
:iled,  and  then  in  February  of  1954,  a  motion  was  filed 
w  the  plaintiffs  for  the  purpose  of  procuring  an  order 
)f  the  Court  making  the  appellant,  Cash  Cole,  forfeit 
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his  stock  in  the  corporation  in  addition  to  all  other 
things  covered  by  the  judgment.  This  was  outside  of 
the  judgment  that  the  appellants  attempted  to  vacate, 
and  then  without  any  evidence  to  support  this  motion, 
the  Court  made  an  order,  coupled  with  the  order  deny- 
ing defendant's  motion  to  vacate  final  judgment  and 
one  appointing  a  receiver  and  directing  delivery  of 
certificates  of  stock  belonging  to  Cash  Cole  and  his 
associate.  This  was  never  heard  or  tried  in  any  way, 
and  the  trial  judge,  coupled  with  the  final  order  deny- 
ing the  motion  to  vacate,  the  fourth  paragraph  of  the 
order  which  directed  the  said  Cash  Cole  and  Bayview 
Realty,  Inc.,  to  assign  and  deliver  their  certificates 
evidencing  the  capital  stock  of  the  plaintiff  corpora- 
tion issued  in  their  names  ordering  this  stock  issued 
and  delivered  to  Nelse  Mortensen,  Cliff  Mortensen 
and  Frank  V.  Anderson.  This  the  appellants  were 
absolutely  unable  to  impress  upon  this  Honorable 
Court,  because  nowhere  in  the  opinion,  as  rendered, 
was  this  matter  mentioned  in  the  slightest,  although 
this  order  deprived  these  appellants  of  one-half  of  the 
stock  in  Fairview  Development,  Inc.,  and  was  then 
without  even  the  slightest  resemblance  of  a  trial,  and 
without  any  evidence  to  sustain  it,  and  deprived  these 
appellants  of  thousands  of  dollars  in  value,  without 
any  consideration  whatsoever.  (Tr.  255,  Par.  4.)  We 
also  call  your  attention  to  the  further  orders  immedi- 
ately following  this  paragraph  appointing  a  receiver 
and  other  orders.  We  still  contend  that  this  Court 
should  pass  on  that  question  on  this  appeal  as  we  con- 
scientiously appeal  to  the  sense  of  reason  of  this  great 
Court,  that  this  is  wrong  and  should  be  corrected  at 
least  by  setting  aside  this  part  of  the  judgment,  in 
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hat  regard,  even  if  it  should  sustain  and  affirm  the 
ction  of  the  trial  judge  in  denying  the  motion  to 
acate  under  Rule  60.  We  cannot  understand  how  the 
rial  judge  could  refuse  to  open  the  case  at  the  re- 
uest  of  the  appellants,  and  then  open  it  enough  to 
ender  an  affirmative  judgment  outside  of  the  real 
3sues  in  the  case,  taking  property  that  belonged  to  the 
.ppellants  (one-half  of  the  stock  of  Fairview  Devel- 
•pment,  Inc.),  and  give  it  to  the  plaintiffs. 

We  trust  this  Honorable  Court  will  consider  this 
aatter  in  connection  with  the  other  portions  of  this 
Petition  for  Rehearing. 


V. 

CONCLUSION. 

It  is  respectfully  submitted  that  this  Honorable 
3ourt,  because  of  the  confused  record  and  difficult 
factual  situation  in  this  case,  may  have  overlooked 
she  points  above  which  are  considered  vital  by  the 
Undersigned,  and  that  this  petition  for  rehearing  be 
granted. 

Dated,  Anchorage,  Alaska, 
October  26, 1955. 

Warren  A.  Taylor, 
Bell,  Sanders  &  Tallman, 
By  Bailey  E.  Bell, 

Attorneys  for  Appellant 
and  Petitioner. 
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Certificate  of  Counsel 

I,  Bailey  E.  Bell,  counsel  for  petitioner  in  the 
above-entitled  action,  hereby  certify  that  the  fore- 
going petition  for  rehearing  of  this  cause  is  presented 
in  good  faith  and  not  for  delay,  and  in  my  opinion,  is 
well  founded  in  law  and  in  fact,  and  proper  to  be 
filed  herein. 

Dated,  Anchorage,  Alaska, 
October  26, 1955. 

Bailey  E.  Bell, 

Attorney  for  Appellant 
and  Petitioner. 
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No.  14,431 
IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


S.  H.  P.  Vevelstad,  William  L.  Pape,  and 
Aurora  Nickel  Company,  a  corporation, 

Appellants, 

vs. 

E.  Miles  Flynn, 

Appellee. 


BRIEF  FOR  APPELLANTS. 


STATEMENT  OF  PLEADINGS  AND  FACTS. 
A.    Jurisdictional  Statutes. 

This  action  was  brought  by  Appellee  to  determine  the 
alleged  adverse  claim  of  Appellants  created  by  their  min- 
ing claims  as  against  Appellee's  alleged  mining  claims  on 
Yakobi  Island,  Alaska,  which  action  was  brought  under 
Section  56-1-91,  ACLA  1949,  which  reads : 

"§56-1-91.  Action  to  Determine  adverse  claim. 
Any  person  in  possession,  by  himself  or  his  tenant, 
of  real  property  may  maintain  an  action  of  an 
equitable  nature  against  another  who  claims  an  estate 
or  interest  therein  adverse  to  him,  for  the  purpose 
of  determining  such  claim,  estate,  or  interest." 
Section  56-1-91,  ACLA  1949,  Volume  3. 


A  final  judgment  was  entered  by  the  learned  trial  court 
on  April  24,  1954  (P.R.  119-122),  from  which  Appellants 
have  appealed  to  this  Honorable  Court  under  Section  1291 
of  the  new  Federal  Judicial  Code,  which  reads : 

"  Section  1291.  Final  Decisions  of  District  Courts. 
The  courts  of  appeal  shall  have  jurisdiction  of  ap- 
peals from  all  final  decisions  of  the  district  courts  of 
the  United  States,  the  District  Court  for  the  Territory 
of  Alaska,  the  United  States  District  Court  for  the 
District  of  the  Canal  Zone,  and  the  District  Court  of 
the  Virgin  Islands,  except  where  a  direct  review  may 
be  had  in  the  Supreme  Court.  June  25,  1948,  c.  646, 
62  Stat.  929." 
Title  28  USCA  Judiciary  &  Judicial  Procedure,  Sec. 
1291. 

The  entire  record  shows  the  jurisdiction  of  both  the 
trial  and  this  Court;  but  reference  is  particularly  made 
to  Appellee's  Complaint  and  its  title  (P.R.  3);  Appellee's 
Amended  Complaint  (P.R.  53),  particularly  paragraphs 
6  and  7  thereof  (P.R.  60-61);  and  Appellee's  Answer 
(P.R.  67  to  75.) 

See  Appendix  for  pertinent  United  States  and  Terri 
torial  Mining  Laws ;  also  Section  112,  Circular  430,  United 
States  Department  of  Interior,  relative  to  Canadians  right 
to  locate  mining  claims  in  Alaska. 

B.    Pleadings. 

Trial,  which  commenced  at  2  p.m.,  December  15,  1953 
(P.R.  135),  and  continued  for  several  days,  was  had  upon 
Appellee's  Amended  Complaint  and  Appellants'  Answer 
thereto,  setting  up  Four  Defenses  with  a  Counterclaim 
denominated  as  such.    No  Reply  was  served  or  filed. 


Appellee's  Amended  Complaint  (P.R.  53-61),  alleged 
that  Appellee  was  the  owner  of  and  had  located  102  lode 
mining  claims  on  Yakobi  Island,  Alaska,  during  October 
and  November,  1952  (P.R.  53) ;  that  Appellee  made  dis- 
coveries on  those  claims  and  recorded  within  90  days  after 
location  certificates  of  location  thereof  with  the  Sitka 
Recorder,  within  whose  precinct  they  were  situated  (P.R. 
58-59) ;  that  Appellee  was  in  actual  possession  of  the 
area  embraced  within  the  boundaries  thereof  as  herein 
set  forth  (P.R.  59) ;  that  Appellants  claimed  some  right, 
title,  or  interest  in  and  to  the  ground  area  embraced 
within  those  boundaries  by  virtue  of  the  location  of  cer- 
tain mining  claims  the  exact  location  whereof  Appellee 
was  unable  to  fix  by  examination  of  ground  markings  or 
otherwise  but  that  Appellants'  claims  were  invalid  (P.R. 
60)  and  constituted  a  cloud  upon  Appellee's  title  to  its 
alleged  102  mining  claims  (P.R.  60);  that  the  value  of 
Appellee's  alleged  mining  claims  was  thereby  adversely 
affected  and  it  was  necessary  for  a  court  of  equity  to  de- 
termine Appellee's  and  Appellants'  conflicting  claims  and 
rights  (P.R.  60-61). 

Appellee's  Amended  Complaint  did  not  describe  the 
individual  boundaries  of  his  102  mining  claims,  nor  did 
it  incorporate  in  it  by  reference  the  descriptions  of  any 
of  those  claims  as  they  appear  on  the  records  of  the  Sitka 
Recorder;  but  described  his  pretended  102  mining  claims 
by  perimeter  only,  and  in  three  separate  groups  (PR 
54-57);  also,  by  a  plat,  marked  Exhibit  "A"  (PR  58), 
which  was  not  reproduced  in  the  Printed  Record  as  Ap- 
pellants had  anticipated  it  would  be  inasmuch  as  it*was 
attached  to  and  specifically  incorporated  into  the  allega- 


tions  of  the  Amended  Complaint,  which  specifically  al- 
leged: "that  the  boundary  lines  of  each  of  said  claims  is 
marked  on  said  plat  in  accordance  with  the  location  of 
such  lines  on  the  ground"  (PR  58),  thereby  making  it  a 
part  of  that  pleading  under  Eule  10(c)  FRCP. 

Appellee's  Complaint  (PR  3-8),  which  was  superseded 
by  his  Amended  Complaint,  neither  described  his  pre- 
tended 102  mining  claims  either  individually  or  by  refer- 
ence therein  to  the  Sitka  Recorder's  records,  nor  did  it 
do  so  by  any  attached  plat,  but  it  described  them  by 
perimeter  only;  however,  in  four  groups  instead  of  in 
three.  Furthermore,  the  perimeters  therein  do  not  close  I 
and  do  not  accord  with  those  in  Appellee's  Amended 
Complaint. 

Neither  Appellee's  Amended  Complaint  nor  his  Com- 
plaint  defined  the  extent  of  the  alleged  conflict  of  Appel- 
lants '  27  lode  claims  with  his  pretended  102  mining  claims,  t 
or   with   which   of   those    102   claims   they   conflicted,    or 
named  them  or  gave  the  number  of  them. 

Appellants'  Answer  (PR  67-75)  set  up  Four  Defenses  \ 
with  a  Counterclaim  denominated  as  such  (PR  73). 

First  Defense  (PR  67):  Appellee's  pleading  failed  to 
state  a  claim  against  Appellants  upon  which  relief  could 
be  granted. 

Second  Defense  (PR  67-68) :  alleged  that  Appellee's  102 
pretended  mining  claims  constituted  a  cloud  upon  Appel- 
lants' title  to  their  27  mining  claims  (PR  68);  denied 
(PR  67)  all  of  Appellee's  allegations  by  denial  of  Para- 
graphs  1,  2,  3,  4,  5,  6,  7  and  8  of  the  Amended  Complaint 
(PR  53-61);  but  admitted  that  Appellee  in  October  and 


November,  1952,  made  his  102  pretended  mining  claim 
locations  and  recorded  pretended  location  notices  thereof 
with  the  Sitka  Recorder;  that  the  situs  of  all  of  them 
was  on  Yakobi  Island,  Alaska,  within  the  jurisdiction  of 
the  trial  court,  except  portions  of  the  pretended  Pelican 
claims  27,  28,  29  and  30  were  situated  on  the  foreshore 
or  in  the  deep  and  navigable  waters  of  Lisianski  Strait; 
that  the  outer  boundaries  of  Appellee's  102  pretended 
mining  claims  are  described  in  said  Pleading,  according 
to  said  plat,  marked  Exhibit  "A"  attached  thereto  (which 
as  stated  was  not  reproduced  in  the  Printed  Record), 
by  group  perimeters;  that  Appellants  owned  and  held 
prior  title  and  possession  of  such  ground  area,  including 
the  mineral  rights,  of  their  27  mining  claims  as  was  em- 
braced within  the  boundaries  of  his  102  pretended  claims 
(PR  67-68). 

Third  Defense  (PR  68-73),  Par.  1:  Alleged  ownership 
and  possession  of  Appellant  Aurora  Nickel  Company,  an 
Alaskan  corporation,  and  prior  location  by  Appellant 
Pape  on  October  1,  1950,  of  the  unpatented  lode  mining 
claims  Rita  No.  1  through  No.  4,  Hope  No.  1  through 
No.  12  and  Svere,  which  on  October  27,  1950,  Pape  con- 
veyed to  Appellant  Corporation,  and  ownership  and  pos- 
session of  Appellant  Corporation,  and  its  prior  location 
on  July  1,  1952,  of  the  unpatented  lode  mining  claims 
Doris  No.  1  through  No.  4,  Takanis  No.  1,  Svere  No.  2, 
and  Beach  No.  1  through  No.  3,  and  ownership  and  pos- 
session of  Appellant  Corporation,  and  its  prior  location 
on  June  8,  1953,  of  unpatented  lode  mining  claim  Svere 
No.  3  (PR  68-69);  locations  made  on  public  lands;  made 
discoveries  of  valuable  minerals  or  adopted  known  pre- 


vious  discoveries  (PR  69) ;  plain  signs  or  notices  contain- 
ing name  of  lode  claim,  name  of  locator,  date  of  location, 
number  of  feet  in  length  along  vein  each  way  from  point 
of  discovery,  and  width  on  the  side  of  center  of  lode  or 
vein,  posted  on  each  claim  on  date  of  respective  location 
upon  surface  or  adjacent  to  discovery  point  (PR  69) ; 
erected  on  each  claim  in  center  of  each  end  line  and  at 
each  corner  or  angle  of  the  claim  substantial  monuments 
of  stone  or  posts,  not  less  than  three  feet  in  height  nor 
less  than  three  inches  in  diameter,  hewn  and  marked 
with  the  name  of  claim,  position  or  number  of  the  monu- 
ment and  direction  of  boundary  lines,  and  cut  out,  blazed, 
or  marked  the  boundary  lines  so  each  claim  could  be 
readily  traced  (PR  69-70) ;  within  90  days  after  respective 
locations  Appellants  recorded  certificates  of  location  with 
the  Sitka  Recorder,  within  whose  precinct  claims  are 
located  (PR  70) ;  during  the  assessment  years  ending 
respectively  noon  July  1,  1952,  and  July  1,  1953,  did  more 
than  $100  worth  of  annual  assessment  work  and  labor 
upon  and  for  the  benefit  of  Svere,  12  Hope,  and  4 
Rita  lode  claims,  and  recorded  on  July  25,  1952,  and 
July  6,  1953,  with  the  Sitka  Recorder  Appellant  Corpora- 
tion's respective  affidavits  of  doing  that  assessment  work 
and  labor  during  those  two  assessment  years  (PR  70) ; 
on  June  22,  1953,  Appellant  Corporation  made  amended 
locations  of  the  Svere,  Svere  No.  2,  Doris  No.  1  through 
No.  4,  and  Hope  No.  1  through  No.  12  lode  mining  claims 
(PR  70) ;  made  discoveries  of  valuable  minerals  or  adopted 
previous  known  discoveries  (PR  70) ;  plain  signs  or 
notices  containing  name  of  claim  and  of  locator,  date 
of  location,  number  of  feet  in  length  along  vein  each  way 
from  point  of  discovery,  and  width  on  the  side  of  the 


center  of  the  lode  or  vein,  posted  on  the  date  of  location 
upon  the  surface  or  adjacent  to  the  discovery  point  (PR 
71) ;  erected  on  each  claim  in  center  of  each  end  line  and 
at  each  corner  or  angle  of  claim  substantial  monuments 
of  stone  or  posts,  not  less  than  3  feet  in  height  or  less 
than  3  inches  in  diameter,  hewn  and  marked  with  name 
of  claim,  position  or  number  of  the  monument  and  direc- 
tion of  boundary  lines,  and  cut  out,  blazed,  or  marked  the 
boundary  line  so  each  claim  could  be  readily  traced  (PR 
71) ;  within  90  days  thereafter  and  on  July  6,  1953,  Appel- 
lants recorded  amended  certificates  of  location  with  the 
Sitka  Recorder  (PR  71). 

Par.  2:     Appellant  Vevelstad  is  President  and  stock- 
holder of  and  financially  interested  in  financial  success  of 
Appellant   Corporation    (PR  71);   Appellant  Pape  holds 
a   contract   with   Appellant    Corporation   to    receive    one 
million  tons,  or  the  monetary  proceeds  derived  therefrom, 
of  such  nickel  and  other  ores  as  are  mined  from  Appel- 
lant Corporation's  27  lode  mining  claims   (PR  71). 
Par.  3:     Appellee's  location  of  his  pretended  102  lode 
i  mining  claims,  in  so  far  as  they  embrace  and  cover  the 
same  ground  area  as  embraced  and  covered  by  Appel- 
1  lants'  27  lode  mining  claims  was  made  subsequent  in  time 
and  after  Appellants  had  located  and  taken  possession  of 
!  their   27   lode   mining  claims    (PR   71-72) ;   Appellee   did 
J  not  make  a  discovery  of  valuable  minerals  upon  each  or 
!  any  of  his  pretended  102  lode  mining  claims  (PR  72) ;  or, 
i  if  he  did,   Appellee   did  not  post   on   the   surface   at   or 
adjacent  to  the  point  of  discovery  a  plain  sign  or  notice 
|  containing  the  name  of  the  lode  claim,  the  name  of  the 
!  locator    or   locators,   the   date    of   the   location,   and   the 


8 


number  of  feet  in  length  claimed  along  the  vein  each  way 
from  the  point  of  discovery,  and  the  width  on  each  side  of 
the  center  of  such  lode  or  vein  and  did  not  erect  on  each 
or  any  of  said  claims  on  the  vein  at  the  center  of  each 
end  line  and  at  each  angle  or  corner  of  the  claim  substan- 
tial monuments  of  stone  or  set  posts,  not  less  than  three 
feet  in  height  nor  less  than  three  inches  in  diameter  hewn 
and  marked  with  the  name  of  the  claim,  the  position  or 
number  of  the  monument  and  the  direction  of  the  bound- 
ary lines,  and  did  not  cut  out,  blaze  or  mark  the  boundary 
lines  of  each  or  any  of  said  claims  so  that  they  could  be 
readily  traced  and  did  not  actually  locate  upon  the  ground 
said  claims  upon  any  vein  or  veins  (PR  72) ;  that  neither 
the  pretended  boundaries  nor  the  pretended  courses  of 
Appellee's  102  pretended  lode  mining  claims  as  he  pre- 
tended to  locate  and  lay  them  out  upon  the  ground 
accord  with  or  conform  to  either  the  pretended  location 
notices  thereof  which  Appellee  recorded  with  the  Sitka 
Recorder  or  with  the  descriptions  thereof  as  set  out  in 
his  Amended  Complaint,  nor  did  Appellee  file  for  record 
at  the  time  of  or  within  90  days  after  making  his  pre- 
tended locations  certificates  of  location  of  any  of  his 
pretended  102  lode  mining  claims  (PR  72-73). 

Par.  4:  Appellants  are  now  and  at  all  times  since  their 
respective  dates  of  locations  have  been  entitled  to  the 
exclusive  right  of  possession  and  enjoyment  of  all  of  their 
27  lode  mining  claims  (PR  73);  Appellee's  pretended 
locations  and  recording  of  pretended  location  notices  of 
his  pretended  102  lode  mining  claims  constitute  clouds 
upon  Appellants'  title  to  their  27  lode  mining  claims  to 
the  extent  of  the  conflict  in  ground  area  between  Appel- 


lants'  said  claims  and  Appellee's  pretended  claims   (PR 
73). 

Fourth  Defense  and  Counterclaim  (PR  73-74) :  As 
stated,  Appellants  denominated  their  Fourth  Defense  as 
a  Counterclaim  in  accordance  with  Rule  7(a)  FRCP. 

Par.  1:  Appellants  realleged  and  by  reference  to  their 
Third  Defense  incorporated  all  of  it  in  their  Fourth  De- 
fense and  Counterclaim  (PR  73). 

Par.  2:     Appellee,  sometime  in  October  and  November, 
1952,  then  knowing  that  Appellants  were  the  owners  and 
possessors  of  their  27  lode  mining  claims  and  were  nego- 
tiating for  the  sale  thereof  and  the  extraction,  mining, 
and  sale  of  the  valuable  minerals  therein,  wilfully  and 
maliciously  trespassed  thereupon  by  the  pretended  loca- 
tions, the  location  notices  whereof  Appellee  recorded  with 
the    Sitka    Recorder,    of   Appellee's    pretended    102   lode 
mining  claims,  and  blanketed  the  entire   area  embraced 
within  Appellants'  27  lode  mining  claims  for  the  purpose 
of  preventing  Appellants  not  only  from  excavating  and 
mining  or  arranging  for  the  excavating  and  mining  of 
the  valuable  minerals  in  Appellants'  mining  claims  but 
\  also  from  selling  them  and  the  valuable  mineral  therein 
j  and  for  the  further  purpose  of  thereby  enabling  Appellee, 
on  behalf   of   unknown   persons   represented  by  him,   to 
j  prevent  nickel   in   Alaska  from   reaching   the  market   to 
i  compete  with  nickel  mined  in  other  parts  of  the  world, 
;  particularly  in  Canada  (PR  73-74). 

Par.  3:  Appellee  by  his  said  actions  prevented  Appel- 
|  lants  from  so  excavating,  mining  and  selling  their  27 
I  mining  claims  and  the  valuable  minerals  therein,  and 
'  thereby  damaged  Appellants  in  actual  loss  of  profits  that 
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they  would  otherwise  have  made  of  not  less  than  five 
million  dollars  and  the  further  sum  of  fifteen  million 
dollars  by  way  of  exemplary  damages  (PR  74). 

Prayer:  That  Appellants'  title  to  their  27  lode  min- 
ing claims  might  be  quieted  and  all  claim  of  Appellee 
thereto  dissolved  and  held  to  be  invalid  and  for  judgment 
against  Appellee  for  five  million  dollars  actual  damages 
and  for  fifteen  million  dollars  exemplary  damages,  and 
for  Appellants '  costs  and  disbursements,  including  a 
reasonable  attorney  fee   (PR  74-75). 

Reply:  Appellee  served  and  filed  no  Reply  notwith- 
standing Appellants'  Fourth  Defense  was  denominated  as 
a  Counterclaim  under  Rule  7(a)  FRCP,  which  pleaded 
special  damages  in  accordance  with  Rule  9(g)  FRCP,  and 
constituted  a  Compulsory  Counterclaim  under  Rule  13(a) 
FRCP,  to  which  a  Reply  was  required  under  Rule  7(a), 
ibid,  nor  did  Appellee  serve  and  file  any  Motion  under 
Rule  12  FRCP,  or  otherwise,  against  Appellants  Fourth 
Defense  and  Counterclaim  or  any  part  of  their  Answer. 


JURISDICTIONAL  FACTS. 

Each  party  sought  the  aid  of  the  District  Court  for 
the  First  Judicial  Division  of  Alaska  to  quiet  title  as 
against  the  other  to  the  lode  mining  claims  respectively 
claimed  by  each  of  them,  all  of  which  claims  are  situated 
on  Yakobi  Island,  except  portions  of  Appellee's  Pelican 
claims  27,  28,  29  and  30  are  situated  on  the  foreshore  of 
or  in  the  deep  and  navigable  waters  of  Lisianski  Strait, 
which  bounds  Yakobi  Island  on  the  east,  in  the  First 
Judicial     Division     of     Alaska.      (Complaint,     PR     3-8; 
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Amended  Complaint,  PR  53-61;  Answer,  PR  67-75).  Ap- 
pellants in  their  Answer  pleaded  a  Compulsory  Counter- 
claim (PR  73-74)  for  five  million  dollars  actual  damages 
and  fifteen  million  dollars  exemplary  damages.  Trial  was 
had  before  the  Court  without  a  jury. 


STATEMENT  OF  THE  CASE. 

Appellee  on  June  23,  1953,  filed  his  Complaint  (PR  3- 
8).  On  July  17,  1953,  Appellants  moved  (PR  44-46) 
against  the  Complaint  because  of  its  failure  to  state  a 
claim  upon  which  relief  could  be  granted  and  also  to 
make  it  more  definite,  specifying,  under  Rule  12(e) 
FRCP,  its  defects  and  the  details  desired.  In  the  absence 
of  the  trial  Court,  no  hearing  was  had  on  that  motion, 
and  on  August  26,  1953,  Appellee  filed  his  Amended 
Complaint  (PR  53-61)  wherein  he  alleged  he  had  located 
his  claims  in  October  and  November,  1952  (PR  53),  not 
September  and  October,  1952  (PR  6)  as  alleged  in  his 
Complaint  and  described  by  perimeter  courses  in  three 
groups  (PR  54-57),  not  in  four  groups  as,  also  by  differ- 
ent perimeter  courses  than,  in  his  Complaint  (PR  4-6). 
Otherwise,  except  for  some  greater  details  about  his  dis- 
coveries, locating,  posting,  and  recordings,  and  a  refer- 
ence description  to  a  plat,  marked  Exhibit  "A",  attached 
to  and  specifically  made  a  part  of  his  Amended  Complaint 
(which  plat  has  not  been  reproduced  in  the  printed  rec- 
ord), his  Amended  Complaint  closely  paralleled  his  Com- 
plaint. In  neither  did  he  name,  describe,  or  give  the 
number  of  Appellants'  claims,  or  state  the  extent  of  the 
conflict  of  any  of  them  with  any  of  the  102  claims  he 
claimed. 
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In  the  meantime  on  July  15,  1953,  Appellants  under 
Rule  33  FRCP  propounded  47  Interrogatories  (PR  11- 
19),  which  Appellee  answered  under  oath  on  August  10, 
1953  (PR  20-44),  in  which  he  said  that  Eric  Norppa 
helped  locate  all  of  the  claims  except  Mayflower  Claims 
Nos.  1,  10,  and  11  (PR  28). 

On  September  1,  1953,  Appellee  served  notices  upon 
Appellants  of  taking  oral  depositions  in  Seattle,  Wash- 
ington, on  September  10,  1953,  of  Appellant  Pape  (PR 
62-63)  and  on  September  9,  1953,  of  Appellant  Vevelstad 
(PR  63-64). 

Appellee  later  abandoned  taking  Vevelstad 's  deposi- 
tion, but  took  Pape's  deposition  (PR  343-432),  which  was 
offered  and  received  in  evidence  in  Pape's  absence  at  the 
trial  as  Appellants'  Exhibit  D  (PR  340-343),  the  learned 
trial  Court  stating  that  if  he  ultimately  ruled  it  to  be 
admissible  he  would  read  it  (PR  343),  but,  notwithstand- 
ing the  Court  had  said  that  Pape  was  a  material  witness 
(PR  135),  he  later  ruled  it  inadmissible  on  the  ground 
that  it  was  taken  by  Appellee  for  discovery  purposes  only 
and  that  it  had  been  admitted  subject  to  Appellee's  Ob- 
jection (Opinion,  PR  99).  Appellants  do  not  understand 
that  the  colloquy  (PR  340-342)  between  the  Court  and 
Appellee's  counsel  Ward  discloses  that  Appellee  objected 
to  the  admission  of  the  deposition;  in  fact,  Ward  said 
"I  have  no  objection  to  offering, the  102  pages  of  this 
deposition.  There  is  probably  y2  a  page  that  I  would 
object  to  *  *  *."  Whereupon  the  Court  said:  "Well,  I 
don't  think  the  Court  could  consider  an  objection  of  that 
kind  because  it  assumes  that  the  Court  is  going  to  dig 
it  out."  (PR  341-342.)  Appellee's  counsel  Banfield  pre- 
viously in  his  oral  argument  against  Appellants'  Motion 
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for  Continuance  of  Trial  (PR  76-78)  based  upon  Pape's 
absence  had  suggested:  "Why  don't  they  prove  what  Mr. 
Pape  did  by  that  deposition!"  (PR  147).  Appellants' 
counsel  Robertson  was  in  attendance  when  Pape  gave  his 
deposition,  but  Appellee's  counsel  Ward  (PR  341)  ad- 
mitted he  did  not  examine  Pape. 

The  Court's  refusal  to  admit  Pape's  deposition  is  the 
subject  of  Appellants'  Statement  of  Point  5  (PR  718). 

Answer  (PR  67-75):  On  September  11,  1953,  Appel- 
lants filed  their  Answer,  the  Four  Defenses  and  Compul- 
sory Counterclaim  thereof  having  heretofore  been  detailed 
(Supra,  pp.  4-10). 

Appellants'    First    Defense    (PR   67)    that   Appellee's 
Pleading  failed  to  state  a  claim  upon  which  relief  could 
be  granted  was   in   effect   substantially  pleaded   affirma- 
tively in  Appellants'  Third  Defense,  particularly  Para- 
graph 3   (PR  71-73),  detailing  the  manner  in  which  Ap- 
pellee's locations  were  not  located,  described,  boundary 
marked,  and  discoveries  made  or  certificates  of  location 
I  recorded  as  required  under  the  United  States  and  Terri- 
i  torial  Mining  Laws,  but,  as  stated  in  Paragraph  5,  Appel- 
|  lants'  Motion  for  New  Trial  (PR  108),  were  located,  if 
\  at  all,  unlawfully  by  blocks,  which  is  the  subject  of  Ap- 
|  pellants'  Statement  of  Point  11  (PR  719).    Furthermore, 
!  Appellee's   Amended  Complaint    (PR  53-61)    did  not  al- 
;  lege;  in  fact,  Appellants  contend  he  did  not  prove,  the 
!  definite  extent,  if  any,  of  the  conflict  between  his  pur- 
|  ported  claims  and  Appellants'  Claims,  which  is  the  sub- 
i  ject  of  Appellants'  Statement  of  Point  16  (PR  720)  and 
\  which  failure  of  allegation  and  proof  is  within  the  scope 
!  of  Appellants'  Statement  of  Point  18   (PR  720),  and  of 
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Paragraph  14  of  Appellants'  Motion  for  New  Trial  (PR 
109). 

Appellants'  Second  Defense  (PR  67-68)  while  gener- 
ally sjoeaking  constitutes  a  qualified  denial  of  the  allega- 
tions of  Appellee's  Amended  Complaint  further  alleges 
that  Appellee's  pretended  102  lode  mining  claims  consti- 
tuted a  cloud  upon  Appellants'  title  to  their  27  lode 
mining  claims. 

Appellants'  Third  Defense  (PR  68-73)  also  alleged  that 
Appellee's  pretended  102  lode  mining  claims,  their  loca- 
tions and  recording  of  pretended  location  notices  con- 
stituted a  cloud  upon  Appellants'  title  to  their  27  lode 
mining  claims,  and  affirmatively  pleaded  their  prior  loca- 
tion, with  the  details  thereof  as  well  as  of  the  posting, 
marking  and  blazing  boundaries,  recording  of  certificates 
of  location,  and  prior  use  and  possession,  and  the  detailed 
defects  in  Appellee's  pretended  locations,  discoveries, 
markings,  blazings,  and  recordings. 

Appellant's  Fourth  Defense  and  Counterclaim  (PR  73- 
74)  pleaded  a  Counterclaim,  denominated  as  such  under 
Rule  7(a)  FRCP,  which  was  Compulsory,  Rule  13(a), 
ibid,  and  required  a  Reply  under  Rule  7(a),  supra. 

Appellee's  failure  to  Reply  as  well  as  to  deny  by  evi- 
dence Appellants'  proof  through  witness  Vevelstad  (PR 
544-550)  that  Appellants  had  suffered  five  million  dollars 
actual  damages  and  fifteen  million  dollars  exemplary  dam- 
ages is  the  subject  of  Appellants'  Statement  of  Point  10 
(PR  719)  and  18  (PR  720). 

Appellee  on  September  21,  1953,  moved  for  an  immedi- 
ate trial  (PR  75).   On  October  2,  1953,  the  Court  set  the 
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trial  for  December  14,  1953,  to  follow  another  case  (PR 
76).  Appellants  submit  that  minute  order  does  not  fully 
show  what  occurred  on  October  2,  1953;  but  that  the  full 
details  are  stated  in  Appellants'  counsel  Robertson's 
affidavit,  which  has  never  been  denied,  of  December  14, 
1953,  viz.: 

"That  affiant,  in  open  court,  on  October  2,  1953, 
when  Plaintiff's  attorney,  Norman  C.  Banfield,  re- 
quested that  this  action  be  set  for  trial  on  December 
14,  1953,  then  informed  the  Court  and  said  Banfield 
that  affiant  understood  that  Pape  would  be  in  the 
Military  Sea  Transportation  Service  in  the  Far  East 
on  December  14,  1953,  and  would  not  be  able  to  be 
present  on  said  suggested  trial  date;  that  the  Court 
then  stated,  as  affiant  understood,  that  if  that  situa- 
tion arose,  affiant,  on  behalf  of  Defendants,  could  file 
a  motion  for  trial  at  a  later  date ; ' ' 

and  of  his  statement  on  oral  argument: 

"And  I  understood  your  Honor  then  to  tell  me, 
'Well,  if  that  is  true,  you  could  file  a  motion  to  that 
effect  and  have  it  continued'  "  (PR  137), 

other  than  Appellee's  counsel  Banfield  in  his  oral  argu- 
ment against  Appellants'  Motion  for  a  Continuance  (PR 
76-78)  said: 

"And,  when  the  Court  told  Mr.  Robertson,  not  that 
he  could  come  in  here  and  file  a  motion,  that  wasn't 
what  the  Court  said.  The  Court  said:  'Well,  if  your 
party  can't  be  here,  you  can  make  the  proper  show- 
ing' "  (PR  149). 

Appellants'  counsel  doesn't  claim  an  infallible  memory, 
but  does  contend  that  in  any  event  a  proper  and  sufficient 
showing  was  made  for  a  continuance. 
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Appellants  further  protested  holding  the  trial  on  De- 
cember 14,  1953,  or  until  after  February  1,  1954,  by  writ- 
ing on  October  7,  1953,  a  letter  (Appendix  p.  17)  to 
Appellee's  counsel  Faulkner,  Banfield  &  Boochever,  a 
copy  whereof  was  transmitted  to  the  Clerk  of  the  trial 
Court  (PE  85-86),  and  by  writing  on  November  12,  1953, 
a  letter  (Appendix  p.  18)  to  the  trial  Judge  and  by 
writing  on  November  28,  1953,  a  letter  (Appendix  p.  19) 
to  the  trial  Judge,  wherein  he  informed  the  Court  that 
Pape  was  now  on  a  government  vessel  enroute  or  on  a 
secret  mission  to  the  Far  East  and  would  not  return  to 
the  States  until  the  latter  part  of  January  (1954),  and 
that  Appellants  were  filing  their  hereinafter  mentioned 
Motion  for  a  continuance  of  the  trial,  a  copy  of  which 
letter  with  copy  of  said  Motion  was  delivered  to  Appel- 
lee's said  counsel,  who  acknowledged  receipt  thereof  by 
their  letter  of  November  30,  1953,  to  the  trial  judge,  and 
by  writing  on  December  7,  1953,  a  letter  (Appendix  p. 
20)  to  the  trial  judge,  informing  him  of  Pape's  absence 
in  the  Far  East  in  the  Military  Sea  Transportation  Serv- 
ice and  that  there  was  no  means  of  obtaining  his  return 
by  December  14,  1953,  a  copy  of  said  letter  was  mailed  to 
Appellee's  said  counsel  who  acknowledged  receipt  of  it 
by  their  letter  of  December  8,  1953,  to  the  trial  judge 
(PR  85-86;  137-138). 

Appellants'  counsel's  letter  of  December  7,  1953  (Ap- 
pendix p.  20)  was  written  prior  to  their  being  informed 
by  attorney  Banfield  that  the  Court  intended  to  deny 
their  motion  for  continuance  but  after  Appellants  on  No- 
vember 30,  1953,  filed  their  Motion  (PR  76-78),  which  was 
verified  by  Appellants'  counsel  on  information  and  belief. 
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No  refutation  is  made  of  Appellee's  counsel  Banfield 's 
telephone  conversation  with  Appellants'  counsel  Robert- 
son on  December  8,  1953,  and  that  that  was  Appellants' 
first  knowledge  that  the  learned  trial  Court  intended  to 
deny  their  motion,  viz.: 

Banfield:  "You  know  Judge  Folta  is  not  going  to 
pay  any  attention  to  your  motion."  Robertson:  "No; 
I  have  never  heard  from  Judge  Folta  in  any  way 
about  it.  I  have  given  you  copies  of  various  letters 
I  have  written  to  Judge  Folta  about  it."  Banfield: 
"Judge  Folta  told  me  just  before  he  left  for  Anchor- 
age" (December  1,  1953)  "he  wasn't  going  to  pay 
any  attention  to  your  motion  because  you  made  it 
on  information  and  belief."  Robertson:  "Well,  I 
have  tried  to  give  you  notice  ever  since  October  2nd 
that  we  couldn't  possibly  go  to  trial  on  December  14, 
1953,  that  Mr.  Pape  would  be  in  the  Far  East." 
Robertson:  "I  am  still  standing  on  that  motion" 
(PR  137). 

which  statement  attorney  Banfield  substantially  admitted 
(PR  149)  in  his  oral  argument  against  Appellants'  Mo- 
tion for  continuance,  and  in  which  telephone  conversation 
<  he  also  said  that  Appellee  was  filing  Appellee's  counsel 
Ward's  affidavit  (PR  78-81)  in  opposition  to  Appellants' 
Motion,  which  affidavit  was  filed  on  December  8,  1953,  and 
■  wherein  Ward  stated  he  had  talked  between  July  20  and 
:  August  31,  1953,  about  a  settlement  with  Pape   (PR  78- 
>  79),  which  was  subsequent  to  Appellants'  service  on  July 
\  15,   1953,  of  their  Interrogatories   to   Appellee    (PR   11- 
•19),  also  after  July  22,  1953,  subsequent  to  Appellants' 
I  service  on  July  22,  1953,  of  their  Motion  for  Production 
j  and  Inspection  of  Documents  (PR  47-48),  also  after  July 
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28,  1953,  subsequent  to  Appellee's  Motion  for  Extension 
of  Time  to  Answer  Interrogatories  and  Ward's  affidavit 
of  July  28,  1953,  (PR  49-50),  also  after  August  10,  1953, 
subsequent  to  Appellee's  Answers  to  Interrogatories  (PR 
20-44)  (all  whereof  Appellants  submit  discloses  that  at- 
torney Ward  talked  with  Pape  about  this  suit  after  know- 
ing that  Pape  was  represented  by  counsel  therein). 

Thereupon  Appellants  on  December  14,  1953,  filed  in 
support  of  their  Motion  for  Continuance  (PR  76-78)  Ap- 
pellant Vevelstad's  supplemental  affidavit  (PR  82-83) 
and  Robertson's  supplemental  affidavit  (PR  83-87)  to- 
gether with  the  Military  Sea  Transportation  Service's 
original  letter  stating  that  Pape  was  employed  as  Chief 
Electrician  aboard  ships  by  that  Service  and  was  then  on 
a  voyage  to  the  Far  East  and  the  ship  would  not  return 
to  Seattle  until  after  December  15,  1953,  and  that  it  was 
impossible  for  Pape  to  return  to  the  United  States  ahead 
of  the  scheduled  return  of  his  ship  (PR  87-88). 

Appellants  were  then  unable  to  file  an  affidavit  by 
Pape  to  refute  Ward's  affidavit  (PR  78-81)  or  for  any 
other  purpose  because  he  was  then  on  the  Pacific  as 
stated  in  the  Military  Transportation  Service's  letter 
(PR  87-88)  and  in  Vevelstad's  affidavit  (PR  82-83),  and 
as  shown  by  Ward's  affidavit  (PR  79-80)  whereby  it 
clearly  appears  that  Ward  knew  when  he  made  his  affi- 
davit on  December  1,  1953,  that  it  couldn't  be  refuted  by 
Pape  because  the  latter  was  on  the  high  seas. 

With  this  showing  before  it,  the  Trial  Court  on  Decern 
ber  15,  1953,  denied  Appellants'  Motion  for  Continuance 
and  required  them  to  go  to  trial  in  the  afternoon  of  that 
day  unless  the  Appellants'  would  pay  lump  sum  costs  of 
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$2700,  which  Appellants  refused  to  do  (PR  88-89),  in  the 
itemization  whereof  the  Court  said  it  was  not  interested 
(PR  156). 

The  December  15,  1953,  order  denying  Appellants'  Mo- 
tion for  Continuance  was  made  after  oral  argument  by 
both  parties'  counsels  (PR  135-159)  during  which  no 
denial  was  made  of  Appellants  having  given  advance 
notice  that  they  could  not  go  to  trial  in  Pape's  absence 
to  both  the  Court  and  Appellee  through  the  four  letters 
(Appendix  pp.  17-21)  as  stated  in  Robertson's  affidavit 
(PR  85-86)  and  in  his  argument  (PR  136-137). 

At  the  close  of  the  argument  Appellants  informed  the 
Court  that  they  contended  a  denial  of  their  motion  was 
an  abuse  of  discretion  (PR  158),  which  abuse  of  discre- 
tion is  the  basis  of  or  involved  in  Appellants'  Statement 
of  Points  1,  2,  3  and  4  (PR  717,  718). 


EVIDENCE. 

Exhibits  (PR  133-134) :  None  are  printed  in  the  Printed 
Record,  except  Pape's  deposition,  Appellants'  Exhibit  D 
i  (PR  342-432) ;  nor  is  the  map  that  was  marked  as  Ex- 
!  hibit  A  attached  to  and  incorporated  (PR  58)  in  the 
;  Amended  Complaint  (Rule  10(c)  FRCP).  Appellants 
:  will  later  specify  those  exhibits  which  they  include  in 
i  the  Appendix  hereto. 

Appellee's  Case  in  Chief:  Three  witnesses,  i.e.:  John- 
,  son  (PR  160-211),  a  surveyor,  who  was  not  a  witness  to 
,i  or  present  at  the  locating  of  any  of  either  Appellee's  or 
I  Appellants'  claims,  but  who  first  was  on  Yakobi  Island 
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about  six  months  after  Appellee's  claimed  locations  and 
about  ten  months  after  the  last  of  Appellants'  claims  were 
located  except  Svere  3  on  June  8,  1953  (PR  169),  when 
Johnson  was  not  on  Yakobi  Island  (PR  182) ;  Norppa 
(PR  211-265),  a  Canadian  mining  engineer  (PR  226),  who 
helped  Appellee  stake  Appellee's  claims  (PR  212-213)  in 
October  and  November,  1952  (PR  53) ;  who  made  no 
examination  of  the  outcrops  and  made  no  discoveries 
(PR  251)  and  put  up  no  discovery  posts  (PR  226-227); 
who  couldn't  tell  how  the  veins  run  and  had  no  idea 
(PR  230);  who  didn't  put  all  the  corner  monuments  on 
any  one  of  the  claims  (PR  248) ;  who  described  the  posts 
and  monuments  that  he  constructed  as  some  of  the  trees 
were  quite  good  sized  and  some  were  small,  but  didn't 
know  the  average  size  of  the  rock  monuments;  just  made 
a  pile,  pretty  good  size  (PR  232);  and  who  couldn't 
recall  what  procedure  they  used  in  running  lines  in  No- 
vember, 1952  (PR  238) ;  and  Appellee  himself  (PR  265- 
326),  a  self -admitted  Canadian  citizen  (PR  265)  and 
graduate  mining  engineer  (PR  265) ;  whose  previous  fa- 
miliarity with  nickel  ores  on  Yakobi  Island  had  been 
gained  from  mining  bureau  reports  (PR  268) ;  who  de- 
scribed the  norite  outcrops  on  Yakobi  Island  as  of  a 
size  as  many  as  6  or  7  claims  in  width  to  cover  the  norite 
outcrops;  large  masses  on  the  surface  crop  up  through 
the  overburden;  the  Bureau  of  Mines'  work  in  digging 
on  low  ground,  some  of  which  is  covered  with  overburden, 
and  making  pits  and  exposing  the  underlying  norite,  indi- 
cates the  values  were  disseminated  irregularly  through 
the  norite;  the  largest  deposits  of  ore  were  up  to  200 
feet  thick,  and  up  to  1000  feet  long.   A  great  many  small 


21 


ones  are  scattered  through  the  norite  mass;  outcrops  on 
the  surface  are  indicated  by  rust;  the  ore  is  contained 
in  the  norite  rock  and  is  recognizable  by  rusty  stains.  I 
closely  examined  the  ore.  I  broke  a  great  many  pieces  of 
rock  that  were  rusty  on  the  surface.  In  every  instance  I 
found  effects  of  mineralization  through  the  rock  when  I 
broke  into  fresh  rock  that  was  rusty  on  the  surface  (PR 
265-271).  On  all  claims  where  I  put  discovery  posts  I 
followed  along  the  claim's  center  line  until  I  came  to  a 
rock  outcrop  showing  rust,  indicating  mineralization, 
where  I  put  the  discovery  post.  In  every  instance  I  went 
along  the  line  to  where  the  rock  was  massive  and  in  place, 
rust  on  the  surface,  that  when  I  broke  it  with  an  axe 
showed  mineralization  (PR  271-272).  I  didn't  take  sam- 
ples from  each  claim.  I  took  samples  of  the  ore  for  my 
own  information  to  determine  just  what  was  ore  and  to 
check  the  Bureau  of  Mines'  statements.  I  took  those 
samples  for  my  own  information  from  the  pits  and  from 
the  tunnel  and  various  parts  where  the  Bureau  of  Mines 
opened  up  some  ore.  When  I  made  a  discovery  I  just 
knocked  off  a  piece  of  rusty  norite  with  my  axe,  took 
a  look  at  it  and  convinced  myself  there  was  sufficient 
mineralization  there  to  constitute  a  valid  discovery  (PR 
322-323).  A  few  of  the  claims  are  singles.  Most  of  them 
are  made  by  pairs,  by  which  I  mean  they  have  common 
lend  lines  one  running  one  way,  and  the  other  running 
the  other  (PR  313-316).  In  Yakobi  9  location  notice  I 
stated  it  ran  1500  feet  southwest  from  the  point  of  dis- 
covery which  is  not  correct  to  the  extent  of  some  30  or 
;40  feet.  In  Yakobi  1  location  I  didn't  take  into  considera- 
tion the  discovery  was  20  feet  southwest  of  the  northeast 
center  end  post.    In  Yakobi  10  location  notice  I  didn't 
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take  into  consideration  that  the  discovery  was  20  feet 
northeast  of  the  southwest  center  end  post.  In  Yakobi  11 
location  notice  I  stated  discovery  was  300  feet  southwest 
of  the  northeast  center  end  post,  but  that  the  claim  ran 
1500  northeast  from  discovery.  In  Yakobi  12  I  said  the 
claim  ran  1500  feet  northeast  from  discovery,  although  I 
said  discovery  was  about  40  feet  northeast  of  the  south- 
west center  end  post  (PR  301-305).  I  didn't  ever  go 
myself  around  the  entire  boundary  of  any  of  those  claims 
(PR  324). 

Documentary  evidence:  A  map,  Appellee's  Exhibit  1, 
which  was  admitted  after  Appellee  said  he  offered  it  in 
connection  with  Johnson's  testimony  (PR  166)  and  he 
would  connect  it  up,  Appellants  having  objected  that 
Johnson's  evidence  was  too  remote  (PR  165),  which  map 
Johnson  said  was  prepared  in  the  office  (neither  the  place 
where  nor  draftsman's  name  being  stated)  from  field 
notes  made  by  Johnson,  Stahl,  and  Kenniston  in  Novem- 
ber and  December,  1953  (PR  166),  Stahl,  who  was  not 
called  as  a  witness,  having  measured  the  greatest  share 
of  the  claims  and  having  been  helped  by  Breseman,  who 
as  well  as  Kenniston  was  not  called  as  a  witness,  Johnson 
himself  not  having  been  on  some  of  the  claims  (PR  200- 
201);  the  map  is  not  complete  (PR  188).  I  didn't  place 
the  descriptions  on  this  map  according  to  the  location 
notices.  We  didn't  amend  the  locations.  We  didn't 
follow  the  location  notices  when  we  were  on  the 
ground  to  make  this  map  (PR  193-194).  Norppa  said 
the  legends  on  Appellee's  Exhibit  1  are  correct;  the  red 
line  on  it  showed  his  traverse  around  the  claims  and  the 
side  and  end  lines  which  he  marked ;  the  red  circles,  each 
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place  where  he  put  a  location  notice  (PR  249-250),  also 
the  one  witness  corner  he  put  in  (PR  257).  Appellee  said 
that  the  Pelican  and  other  claims  that  he  hadn't  been  up 
to  showed  on  Appellee's  Exhibit  1  also  the  map,  marked 
Exhibit  A  attached  to  and  incorporated  in  his  Amended 
Complaint  (PR  58)  (which  map  has  now  been  detached 
from  the  Amended  Complaint,  but  which  should  not  be 
confused  with  Appellants'  Exhibit  A  (PR  244));  also 
said  map  attached  to  his  Amended  Complaint  showed  all 
claims  he  claimed  in  this  suit  and  showed  the  Takanis, 
Juneau  and  Pelican  groups  (PR  296-298) ;  all  center  end 
posts  he  put  in  are  marked  on  Appellee's  Exhibit  1  with 
a  green  circle.  Norppa  put  in  the  others.  Appellee  put 
up  all  location  notices  that  Norppa  didn't  put  in.  In 
November  Appellee  put  in  all  the  corner  and  center  end 
posts  on  Pelican  15,  16,  24,  and  25.  Norppa  put  in  Peli- 
can 28,  29,  30.  Appellee  put  in  the  discovery  posts  and 
location  notices  on  all  of  Takanis,  Juneau,  and  Pelican 
groups  (PR  298-301). 

39  claim  location  notices  of  Appellee  were  admitted  as 
^Appellee's  Exhibit  2  (PR  288)  over  Appellants'  objections 
I  (PR  287).  (Three  of  these  notices  are  reproduced  in  the 
.Appendix,  pp.  78-83.)  Appellee  said  the  posted  notices  are 
identical  with  those  recorded  (PR  285). 

Appellee's  Pelican  15,  16,  25,  26,  28,  and  30  location 
notices  were  admitted  as  Appellee's  Exhibit  3  and  Pelican 
!29  location  notice,  which  Appellee  said  he  had  not  signed, 
las  Appellee's  Exhibit  4,  over  Appellants'  objection  (PR 
293),  after  Appellee's  counsel  announcing  that  those 
j seven  claims  were  involved  with  Appellants'  3  Beach 
(claims,  but  not  shown  on  Appellee's  Exhibit  1;  that  other- 
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wise  the  Juneau,  Takanis  and  Pelican  groups  were  not  in- 
volved (PR  289-291).  Appellee  said  there  is  a  large  outcrop 
of  norite  about  150  feet  across  with  a  large  rusty  stain 
outside  of  that  on  the  claim;  we  located  those  claims  com- 
pletely in  the  same  manner;  we  ran  the  lines  around  to 
complete  the  staking  of  the  claims;  we  put  all  the  corner, 
end,  and  discovery  posts  on  the  claims.  The  discovery 
posts  are  immediately  adjacent  to  the  norite  outcrops. 
He  posted  them  (PR  291-293). 

Appellee's  Exhibit  5  is  Horn's  deed  reconveying  the 
claims  to  Appellee  (PR  325),  who  had  previously  conveyed 
them  to  Horn  (PR  323). 

During  Appellee's  Case  in  Chief,  Appellants'  Exhibit  A 
was  admitted  (PR  244),  U.  S.  Geological  Chart,  upon 
which  Norppa  said  they  laid  out  their  plan  of  locating 
claims  (PR  241-243).  Appellee  also  said  they  used  it  in 
determining  how  to  draw  the  lines  of  these  claims,  adopt- 
ing some  of  the  claim  names,  and  drawing  the  mining 
claim  locations  thereon,  which  they  laid  out  on  the  orig- 
inals in  the  evenings  (PR  277-2S1),  having  made  a  plan, 
not  to  take  and  run  the  boundaries  around  each  claim  by 
itself,  but  to  run  the  end  line  of  a  number  of  claims  and 
then  the  side  lines  of  a  number  of  claims  to  save  going 
over  the  same  lines  2  or  3  times  (PR  277). 

Appellee's  attorney  Ward  said:  Norppa  didn't  run  all 
the  lines.  They  used  a  rather  peculiar  method.  They  had 
planned  before  they  went  there.  They  apparently  had 
these  maps,  which  Mr.  Robertson  mentioned,  where  each 
one  of  them  had  certain  lines  they  were  going  to  run,  and 
agreed  with  the  Court's  view  that  it  was  immaterial  to 
show  what  lines  Norppa  ran  (PR  214-215). 
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Appellants'  Exhibit  B,  27  lines  (changed  to  25  lines, 
PR  310)  of  Appellee's  sworn  answer  to  Appellants'  In- 
terrogatory 9,  was  admitted  on  his  cross  examination 
(PR  308). 

Appellants'  Exhibit  C,  a  plat  or  sketch  of  Appellee's 
102  claims  filed  by  him  with  Recorder  Richards  of  Sitka 
when  he  filed  his  location  notices  for  recording,  was  ad- 
mitted on  his  cross  examination  (PR  309).  Appellee  ad- 
mitted that  subsequently  to  when  he  and  Norppa  were 
on  the  claims  in  October  and  November,  1952,  he  had 
moved  the  Portia  5  discovery  post  and  notice  70  feet,  and 
that  of  Portia  6  for  60  feet  (PR  309-310). 

Norppa  said  in  October,  1952,  Appellee  and  he  located 
37  lode  claims  on  the  ground  in  5  days.  We  worked  from 
sunrise  to  sunset.  I  had  difficulty  walking  home  because 
it  was  already  dark.  It  was  raining.  It  was  cloudy  (PR 
235-236).  Appellee  also  said  the  October,  1952,  weather 
was  raining  most  of  the  time,  occasionally  a  bit  of  sleet; 
very  disagreeable  weather  (PR  316) ;  November,  still  rain- 
ing and  sleeting,  weather  very  bad  (PR  323). 

Appellee  did  not  call  as  a  witness:  O'Donnell  who  was 
with  Johnson  in  June,  1953  (PR  162) ;  Stahl  or  Kenniston 
who  were  with  Johnson  in  September,  1953  (PR  163) ; 
Stahl,  Kenniston,  or  Breseman  who  were  with  Johnson 
in  November  and  December,  1953  (PR  166;  200),  although 
Johnson  said  he  hadn't  been  over  some  of  the  claims  and 
lines  and  that  Stahl  and  Breseman  went  over  some  of 
the  lines  as  a  separate  party  (PR  201). 

Presumably  Norppa  was  not  on  Yakobi  Island  in  Sep- 
tember, November,  or  December,  1953,  because  neither 
he  nor  anyone  testified  to  his  presence  then. 
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Appellee  did  not  prove  on  his  case  in  chief  the  extent 
of  any  conflict  between  his  claims  and  Appellants'  claims, 
other  than  Johnson  said  Appellants'  claims  in  conflict 
are  those  north  from  the  areas  that  aren't  marked  off 
into  claims;  I  didn't  mark  on  Appellee's  Exhibit  1  any 
place  to  show  the  conflict  (PR  177),  or  even  mention  them. 
Appellee's  attorney  Ward  said  Appellee's  Pelican  15,  16, 
25,  26,  28,  29,  and  30  were  involved  with  Appellants' 
3  Beach  claims  (PR  290-291),  nor  did  he  in  any  manner 
describe  of  what  the  "Bohemia  Basin  Camp"  consisted, 
which  the  Court  held  constituted  a  permanent  monument 
when  he  found  it  referred  to  the  cabin  (Op.,  PR  105). 

The  Court's  view  apparently  was  that  Appellants  had 
the  burden  of  showing  the  conflict  as  evidenced  by  its 
sustaining  Appellee's  objection  to  Appellants'  effort  to 
ascertain  from  Appellee's  witness  Johnson  the  extent  of 
that  conflict.  Appellee's  counsel  then  said  he  had  asked 
nothing  of  Johnson  in  respect  to  Pape's  corners  or  loca- 
tions, but  in  due  time  Johnson  would  testify  in  great  de- 
tail as  to  them  (PR  179-180). 

The  Court  sustained  the  objection  on  the  ground  the 
evidence  was  not  proper  cross  examination.  Notwith- 
standing the  Court  then  said  "Until  they  bring  that  claim 
out  by  the  testimony  of  some  witness,  it  would  not  be 
cross  examination"  (PR  180),  thereby  leading  Appel- 
lants to  believe  that  the  Court  agreed  with  their  conten- 
tion that  Appellee  had  the  burden  to  prove  the  extent  of 
the  conflict  of  their  claims  with  Appellee's  claims.  John- 
son never  testified  to  Pape's  corners  until  on  rebuttal 
(PR  583). 
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Norppa  was  permitted  out  of  turn  to  testify  on  rebuttal 
(PR  254-263),  but  he  in  no  wise  stated  the  extent  of  the 
conflict. 

At  the  close  of  Appellee's  case,  Appellants  moved  (PR 
326)  for  dismissal  in  accordance  with  Rule  41(b)  FRCP, 
which  the  Court  after  argument  denied  (PR  340). 

Appellants'  Case  in  Chief  (PR  343-573) :  Appellant 
Pape  by  deposition  (PR  343-432),  which  was  taken  in 
Seattle  by  Appellee  in  September,  1953,  without  cross 
examination  by  Appellants  (PR  432)  said:  I  have  known 
Vevelstad  since  1931  (PR  345) ;  in  1931  I  worked  about 

2  months  doing  assessment  work  on  Chichagof  Nickel 
Company's  mining  claims  in  Bohemia  Basin,  Yakobi 
Island,  which  was  the  first  time  I  was  there  (PR  346- 
349) ;  I  was  next  in  Bohemia  Basin  on  June  4,  1950,  and 
was  on  Yakobi  Island  between  25  to  30  days  at  different 
times  that  summer  (PR  349-350) ;  I  went  to  Bohemia 
Basin  on  September  24,  1950,  and  left  October  2,  1950, 
around  noon  (PR  354-355) ;  I  went  to  Yakobi  Island  on 
June  13,  1952,  with  Harold  Jones,  Fred  Jones,  Earl  Lar- 
son and  Lee  Besel,  and  stayed  until  July  1,  1952,  Larson 
and  Besel  are  both  in  the  army  so  far  as  I  know  (PR 
356-358) ;  I  filed  with  the  Sitka  Recorder  affidavits  (this 
affidavit  is  Appellants'  Exhibit  F,  PR  434,  printed  in 
Appendix,  p.  22)  of  doing  assessment  work  for  1952 
on  mining  claims  in  Bohemia  Basin  (PR  382) ;  we  repaired 
the  roads  and  trail,  repaired  or  put  in  four  bridges,  did 
trenching  and  put  in  open  cuts,  some  of  which  are  100 
feet  long,  one  20  feet,  10  to  15  feet  wide  in  solid  rock,  and 

3  to  10  feet  deep;  we  worked  about  10  hours  a  day  7  days 
a  week  (PR  382-396) ;  I  was  on  Yakobi  Island  on  April 
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24  to  28,  1953,  with  Ed  Engdahl  (PE  397),  and  then  (PR 
399)  from  about  May  3  or  4,  with  Bruce  Cameron  who 
left  May  31  (PR  419) ;  he  and  I  did  15  days  work  on  the 
trail  (PR  501) ;  we  moved  up  to  the  upper  camp  May  19, 
1953  (PR  419) ;  the  posts  on  all  4  Beach  claims  were  in, 
No.  4  was  a  new  location  (PR  404) ;  there  was  about  a 
foot  of  snow,  deeper  in  drifts  (PR  421) ;  Bruce  and  I  did 
some  blazing  when  we  followed  our  lines  from  post  to  post 
(PR  421-422);  both  Hofstad  boys  came  June  6;  we  had 
Breseman  there  (PR  426);  Bill  Walker  was  there  (PR 
404;  426) ;  we  did  work  on  the  cuts;  blasted  quite  a  bit  in 
the  open  cuts,  all  through  June;  Hofstad  boys,  John 
Breseman,  Vevelstad  and  I  all  worked  on  the  open  cuts; 
we  put  in  20  man  hours  (five  men,  4  days)  on  the  open 
cuts  on  the  4  Rita  Claims;  the  open  cuts  are  on  the  top 
of  the  west  side  rim  of  Bohemia  Basin  Rita  2  and  4 
about  in  the  middle  of  the  claims,  about  20  to  50  feet 
wide,  about  50  feet  in  the  vein,  some  20,  some  30  feet; 
they  were  picked  out  with  pick,  shovel,  and  crowbar 
(PR  427-430) ;  all  of  us  worked  on  open  cuts  on  the 
downhill  Hope  claims,  putting  in  about  70  man  days  of  8 
or  more  hours  per  day,  which  work  was  of  the  same  type 
I  have  described  on  the  Rita  claims  and  was  in  June  prior 
to  June  25th  (PR  430-431). 

Although  convinced  that  Pape  was  a  material  witness 
(PR  135)  the  Court  found  that  Pape's  failure  to  appear 
at  the  trial  was  inexcusable  and  held  that  his  deposition 
was  inadmissible  because  plaintiff  took  it  for  discovery 
purposes  only  (PR  99),  without,  as  Appellants  submit, 
Appellee  having  objected,  at  least  not  properly,  to  its 
admission  (see  p.  12  supra). 
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Walter  A.  Richelsen  (PR  437-463)  said  he  was  an  ex- 
perienced consulting  mining  engineer  and  geologist  with 
extensive  experience  with  mining  claims  and  their  loca- 
tion in  Alaska  (PR  438-439) ;  a  map,  which  he  had  pre- 
pared, was  admitted,  without  objection,  in  evidence  as  Ap- 
pellants' Exhibit  K  (PR  441).  The  outline  in  green  ink 
is  Appellee's  location  on  the  ground  of  his  102  claims  men- 
tioned in  his  complaint.  Its  beginning  point  is  Latitude 
57°57,33,/  North  and  Longitude  136°27'23"  West,  which 
was  taken  from  Appellee's  Amended  Complaint  (PR  439) ; 
the  part  in  green  follows  their  description.  The  red  shade 
area  is  that  held  by  the  Appellant  Aurora  Nickel  Company 
and  was  platted  (PR  440)  from  the  location  notices  which 
have  been  put  in  evidence  (Appellants'  Exhibits  E,  PR 
433;  I,  PR  436;  and  J,  PR  437).  The  map  very  distinctly 
shows  the  conflict  between  Appellee's  and  Appellants' 
claims  (PR  440),  and  the  important  topographical  fea- 
tures which  were  taken  from  Plate  2,  U.  S.  Geological 
Survey  Bulletin  931F  (PR  441) ;  prepared  this  map  or 
sketch  (PR  441)  which  was  admitted  without  objection  as 
Appellants'  Exhibit  L  (PR  445)  using  in  its  preparation 
the  data  from  Appellee's  Answer  to  Appellants'  Inter- 
rogatory 9.  I  platted  only  the  discrepancy  between  Yakobi 
1  and  2,  and  the  discrepancy  between  Yakobi  11  and  12; 
it  depicts  the  result  if  Yakobi  11  as  the  location  notices 
say  went  actually  1500  feet  southwest  from  discovery;  it 
likewise  depicts  Yakobi  12,  1  and  2  (PR  442).  It  shows 
that  between  the  end  lines  of  Yakobi  11  and  12  would  be 
some  open  public  domain  (PR  444).  I  was  on  Yakobi 
Island  on  August  5,  1942,  when  the  Bureau  of  Mines  and 
the  U.  S.  Geological  Survey,  under  the  supervision  of  the 
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U.  S.  Bureau  of  Mines,  were  diamond  drilling  the  Vevel- 
stad  property  (PE  445)  to  investigate  the  results  and 
ascertained  at  that  time  they  had  put  down  about  13  or 
14  diamond  drill  holes  and  developed  about  5,800,000  tons 
of  nickelferous  ore  averaging  about  .36%  nickel  with 
about  23%  copper.  The  ore  deposition  and  deposits  were 
largely  confined  to  Appellants'  claims.  It  is  not  dissemi- 
nated over  a  vast  area  from  what  the  findings  of  the  U.  S. 
Bureau  of  Mines  and  IT.  S.  Geological  Survey  studied  (PR 
446).  I  was  there  two  days  in  conference  with  Mr.  Travers 
of  the  U.  S.  Bureau  of  Mines  going  over  the  drilling  results 
and  the  data  obtained  by  that  drilling.  I  could  not  per- 
sonally have  gotten  it  in  any  other  way  unless  I  drilled 
the  property  (PR  447).  My  information  was  obtained 
from  U.  S.  Geological  Survey  Bulletin  931-F,  published 
in  1942  on  page  120,  of  which  the  Court  took  judicial 
notice  (PR  462-463).  I  got  the  information  for  outlining 
the  claims  in  red  on  Appellants'  Exhibit  K  from  Vevel- 
stad  and  the  descriptions  in  the  location  notices  and  also 
from  the  bulletin  covering  the  drilling  that  was  used  by 
the  U.  S.  Bureau  of  Mines  for  claim  data  and  based  it  all 
on  this  claim  of  Hope  4,  which  is  right  at  the  tunnel  and 
where  a  definite  location  notice  is  posted.  These  claims 
were  contiguous  and  in  one  group  relative  to  Hope  No. 
4  (PR  447-456).  That  map  is  approximately  correct  in  a 
general  way  because  those  claims  are  staked  covering  vari- 
ous ore  outcrops  and  the  tunnel  lies  on  Hope  4  (PR  460). 

Harold  Jones  (PR  463-472),  a  fisherman  and  carpenter, 
said:  I  went  to  Yakobi  Island  at  Pape's  request  in  June, 
1952.  My  father  Fred  Jones,  Pape,  Larson  and  Besel  went 
with  me.    We  went  to  Yakobi  Island  at  Bohemia  Basin 
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and  unloaded  Besel  and  Larson  and  supplies.  Pape  took 
those  two  men  to  show  them  the  property  and  the  mines 
and  where  they  were  to  do  the  work  (PR  464).  My  father, 
Pape  and  I  then  went  to  the  Mirror  Harbor  claims  where 
we  stayed  5  days,  returning  to  the  Yakobi  Island  prop- 
erty where  Larson  and  Besel  still  were.  We  5  men  worked 
there  13  days  clearing  trails;  building  bridges  that  had 
washed  out;  rebuilding  the  cabin  on  the  claim  at  the  top 
of  the  mountain.  Pape  and  Larson  went  up  to  the  tunnel 
and  worked  up  there.  Two  of  us  worked  on  the  cabin  and 
cleared  an  area  (PR  465).  I  don't  know  whether  there  is 
a  Mirror  Island  (PR  468).  My  father  did  trail  work  in 
addition  to  cooking  (PR  469).  I  got  $50  a  day  for  myself 
and  boat ;  my  father  $18  a  day  and  $2  for  food  out  of  that 
(PR  470). 

Harold  Hofstad  (PR  475-497)   said:    Last  June  Pape 

hired  me  to  do  some  work  for  him.   On  June  5,  1953,  my 

brother  and  I  arrived  at  Bohemia  Basin  Camp,  and  the 

next  morning  went  up  the  cabin  and  found  Pape.    After 

having  coffee  my  brother  and  I  returned  to  the  mouth 

of  Bohemia  Creek  where  we  met  O'Donnell  and  Johnson 

:  who  were  doing  no  work  there.   That  same  afternoon  my 

;  brother  and  I  went,  after  first  going  to  Pelican,  to  another 

island,  where   we  were   gone  5  days,   then   returning  to 

!  Yakobi  Island  (PR  474-476).    We  took  Breseman  to  Bo- 

\  hernia  Basin,  where  he  went  ashore  when  we  returned  to 

1  Yakobi  Island  on  June  6  (PR  477).    We  did  assessment 

work  at  Yakobi   Island,  mostly  clearing  out   some  open 

cuts  in  the  neighborhood  of  the  upper  camp.    Vevelstad, 

I  Arthur   Hofstad,   Pape,   and  I   worked   there    (PR   480). 

Up  to  June  25th  I  was  gone  3  days  to  Pelican.    These 
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other  3  men  and  I  worked  together  cleaning  out  these 
open  cuts.  We  worked  from  a  position  in  the  lowlands 
between  the  tunnel  and  the  upper  camp  of  Bohemia  Basin, 
and  also  considerable  work  was  done  to  the  left,  and 
some  was  done  on  the  rise  above  this — what  you  might 
say,  there  is  a  moderate  rise  there  in  the  ground,  and 
then  there  is  a  steep  rise,  and  there  was  considerable 
work  done  up  there  in  some  open  cuts  that  I  never  was 
on.  Vevelstad,  Pape,  and  Arthur  Hofstad  were  working 
up  there  (PR  481-483).  I  did  some  on  the  left  hand  side 
of  the  creek,  also  on  the  right-hand  side.  I  open-cut  work 
and  used  picks,  shovels,  sledge  hammers,  wedges,  etc. 
I  didn't  brush  out  trail  or  fix  bridges  or  any  trail  work 
(PR  483).  Dynamite  was  used,  but  I  didn't  use  any 
(PR  484).  While  in  Bohemia  Basin  I  lived  with  Vevel- 
stad, Pape,  and  my  brother,  who  were  there  all  the  time 
(PR  484).  While  there  I  helped  Vevelstad  put  up  some 
amended  locations.  We  examined  Pape's  notices,  maybe 
4,  5,  or  6,  which  were  in  tin  cans  and  readable  (PR  486). 
Vevelstad  placed  the  amended  locations  in  new  tin  cans, 
which  I  carried  but  I  don't  know  whether  Pape's  notices 
were  put  in  the  new  cans  or  remained  in  the  old  cans.  I 
helped  Vevelstad  set  up,  readjust,  or  repair  monuments 
and  blazes.  Mostly  stone  monuments.  There  was  very 
little  material  to  blaze  up  in  that  region  where  Vevelstad 
and  I  worked  (PR  487). 

That  upper  country  is  very  rugged,  steep,  canyons, 
no  doubt  subject  to  slides  at  a  great  many  points.  Vevel- 
stad and  I  found  along  the  Rim  and  inspected  notices, 
which,  although  I  didn't  check  the  distances,  were  all 
placed  very  closely  together.   The  locations  had  been  filed 
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with  compass  directions  for  the  claims  were  part  parallel 
with  the  Rim.  They  were  very  short  claims.  In  less  than 
2000  feet  we  encountered,  I  think,  possibly  4  notices, 
perhaps  3,  perhaps  5,  but  I  think  4,  which  were  double 
notices — 2  notices  spaced  on  different  posts  which  were 
separated.  I  didn't  measure  the  distance  (PR  488-489). 
My  recollection  is  they  were  either  Norppa's  or  Appel- 
lee's. I  believe  that  is  on  the  Rita  claims.  I  didn't  see 
around  there  any  other  notices  in  Appellee's  or  Flynn's 
name.  In  my  opinion  in  wandering  and  manoeuvering 
around  to  check  Appellants'  corner  posts  we  should  have 
encountered  any  other  monuments.  It  is  sufficiently  open 
for  that,  but  very  broken  up.  I  worked  9  or  10  hours, 
maybe  more,  a  day  (PR  490-491).  A  considerable  amount 
of  blasting  was  done.  Pape  set  the  blasts.  I  had  rocks 
spraying  around  my  ears  when  the  dynamite  was  shot 
off.  Vevelstad  was  swinging  a  pick  and  working  along 
rolling  loose  and  disintegrated  material  out  of  these  open 
cuts  the  same  as  the  rest  of  us  while  I  was  with  him; 
doing  the  same  work  I  was  doing.  I  don't  know  whether 
he  was  present  when  any  drilling  was  done  because  I 
wasn't  there  when  the  drilling  was  done.  I  stayed  at  a 
lower  level  (PR  495).  Vevelstad  made  the  notices  out. 
I  signed  some  of  them  as  a  witness.  Presumably  either 
Vevelstad  or  Pape  put  them  in  the  cans.  I  was  present 
when  Vevelstad  placed  some  of  the  notices.  I  don't  know 
the  exact  number  of  claims  on  which  those  notices  were 
put.  I  know  I  was  on  the  Rita  claims.  The  names  of  the 
others  escape  me  (PR  496). 

Arthur    Hofstad    (PR    497-513):     My    brother    and    I 
arrived  at  Yakobi  Island  June  5,   1953,  and  found  the 
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watchman  Bill  Walker  on  the  beach  and  the  next  morning 
we  went  to  the  upper  basin  and  found  Pape.  We  then 
went  to  Pelican  and  got  some  supplies  and  brought 
Breseman  and  Pape  back  to  Bohemia  Basin  or  to  those 
claims  on  Yakobi  Island.  My  brother  and  I  then  went 
to  Sealevel  returning  to  Yakobi  Island  in  4  or  5  days 
and  remained  there  until  June  26th  or  27th  doing  assess- 
ment work.  Breseman  returned  to  Pelican  about  the  time 
we  returned  to  Yakobi  Island  from  Sealevel.  Vevelstad, 
Pape,  my  brother  and  I  did  open  cut  work  using  mining 
drills  and  hammers.  Pape  put  in  several  blasts.  I  did 
the  drilling.  Pape  set  off  the  blasts  (PR  497-499).  Vevel- 
stad and  I  went  over  on  the  4  Rita  claims  on  Takanis 
Mountain  breaking  out  rock,  using  mining  drills  and  we 
also  did  open  cut  work  on  the  other  side  of  the  basin 
(PR  500).  My  brother,  Pape  and  Vevelstad  broke  up 
rocks  like  the  rest  of  us,  using  drills,  hammers,  and 
picks.  I  didn't  do  any  trail  work.  We  worked  every 
day,  I  believe  Sundays  too  (PR  501).  I  only  remember 
seeing  two  notices  where  the  Rita  claims  are.  They 
didn't  look  1500  feet  apart  to  me.  I  helped  Vevelstad 
put  up  some  amended  location  certificates  on  the  Rita 
claims.  I  was  present  when  they  were  posted  in  a  can 
where  Pape  had  had  locations  which  were  still  there  and 
which  were  left  with  the  amended  locations  in  the  cans 
(PR  502).  I  worked  on  both  the  Hope  and  Rita  claims. 
I  believe  I  put  three  days'  work  in  on  the  Rita  claims 
and  that  my  brother  went  with  Vevelstad  on  the  fourth 
day  and  I  worked  on  the  Hope  claims  for  the  other  eight 
days.  I  saw  them  go  up  there  but  I  couldn't  see  them 
doing  work.    It   is  too   far  for   that.    I   repaired  a   few 
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monuments.   I  don't  know  whether  the  rock  or  snow  slid 
them  down  the  hill  or  what  happened  to  them.   I  made  or 
renewed  two  monuments  on  Appellants'  claims  on  the  left 
hand  side  of  Bohemia  Basin.   I  saw  Vevelstad  doing  work 
like  we  did,  using  picks  and  mining  drills   (PR  504).    I 
guess  Breseman  was  there  four  days.    Vevelstad  was  on 
Yakobi  Island  when  my  brother  and  I  came  back  from 
Mirror  Harbor.    We  drilled  30  or  35  holes.    I  couldn't 
tell  you  how  many  I  drilled.  We  used  single  jackhammers 
and  had  mining  drills  about  1^2  feet  long.   We  took  turns 
drilling.    We  had  3  or  4  drills  and  we  found  some  more 
at  Mirror  Harbor.  I  don 't  know  how  many  boxes  of  dyna- 
mite we  had.   Pape  put  2  or  3  sticks  in  each  blast.    I  am 
sure  he  set  off  12  or  14  (PR  506-509).  We  broke  up  rocks. 
Sometimes   we   would   put   a   wedge   in   and   rock   would 
break  out.    We  didn't  have  to  use  blasts  on  them.    Some 
of  it  the  water  leaks  down   through  and  broke   out,   so 
the  rock  come  out  easily.    We  didn't  need  dynamite.    In 
some  places  we  didn't  need  much  drilling.   I  helped  Vevel- 
stad amend  the  Rita  claim  locations.    I  helped  put  some 
corner  posts  and  rock  monuments   on  the   Hope  claims. 
'  There  is  a  big  bunch  of  them.   I  did  some  blazing  on  the 
left  hand  side  of  Bohemia  Basin  (PR  509-510).    I  didn't 
find  on  the  Rita  claims  where  they  put  5  or  6  witness 
notices  all  at  one  spot.    Vevelstad  wrote  out  quite  a  few 
'  notices  and  put  them  up  at  the  top  of  the  valley  where 
1  the  Rita  claims  are.  I  don't  remember  anything  about  the 
;  Doris  claims.    The  purpose  of  the  drilling  was  to  do  as- 
1  sessment  work,  partly  so  we  could  sample  these  pits.   We 
\  didn't  drill  any  tunnels.    I  didn't  run  any  Svere  claims 
1  lines.    I  can't  say  where  they  are.    By  our  work  we  ex- 
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posed  fresh  surfaces  of  nickel  ore.  We  re-exposed  the 
same  surfaces  exposed  in  the  bottom  of  these  pits  before 
they  sloughed  in  (PR  509-513). 

Edward  Engdahl  (PR  513-521) :  From  Pelican  to  the 
mouth  of  Bohemia  Creek,  Yakobi  Island,  is  about  8  miles 
(PR  514).  I  went  with  Pape  early  in  June,  1950,  at  his 
request,  to  Yakobi  Island,  and  the  next  day  went  up  to 
the  upper  camp  in  Bohemia  Basin  and  stayed  4  or  5  days ; 
going  up  the  lines  and  locating  old  mining  locations,  re- 
locating the  old  stakes;  we  blazed  lines;  we  put  in  stone 
monuments  on  both  sides  of  the  tunnel,  on  both  moun- 
tains; we  didn't  restake  any  claims  then;  where  we  could 
find  the  corner  stakes  we  made  good  blazes  on  them  or  put 
new  ones,  and  did  the  same  thing  about  stone  monuments 
on  top  of  the  mountains  (PR  514-518) ;  Pape  and  I  did 
trail  work,  both  going  and  coming;  we  put  one  new  foot- 
bridge in  and  repaired  others,  and  got  rid  of  the  jam  in 
the  creek.  I  next  saw  Pape  either  the  latter  part  of 
September  or  first  part  of  October.  He  was  going  back 
to  the  basin  and  asked  me  to  go  along,  but  I  couldn't. 
About  April  25,  1953,  I  helped  Pape  stake  a  new  claim 
down  on  the  beach  at  the  lower  camp.  I  put  in  stakes 
approximately  between  4  and  5  feet  and  between  3%  and 
4  inches;  blazed  on  four  sides;  putting  in  four  corners 
I  believe  the  discovery  post  was  put  in  (PR  518-520). 

Appellant  Vevelstad  (PR  521-573)  said:  I  have  bee 
acquainted  with  Yakobi  Island  since  1917,  locating  the  ore 
bodies  thereon  in  1920  and  returning  every  year  until 
1926.  I  built  the  buildings  on  the  island  except  the 
Bureau  of  Mines  built  what  is  called  the  assay  office 
at  the  base  camp   on  the  beach,  which  camp   I  put  up 
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and  whose  local  name  is  Bohemia  Basin  Camp  (PR  522- 
524).     I  have  known  Pape  since  1931.     He  did  the  assess- 
ment work  in  1952   (PR  524-525).     I  arrived  on  Yakobi 
Island  June  11,  1953,  about  noon  and  went  to  the  upper 
camp  and  first  checked  and  found  all  of  Pape's  location 
notices  and  found  Appellee's  Yakobi  1,  2,  3  and  4  location 
notices  which  are  all  on  that  side,  and  later  found  eight 
of  Appellee's  location  notices   on   Takanis  Mountain  all 
bunched  together  in  a  string  1400  feet  long,  making  each 
claim   about   200   feet   long.     The   notices   or  monuments 
were   staggered,  that  is  he  put  one  here  and  one  over 
there  so  he  would  not  get  parallel  end  or  parallel  side 
lines.     Each    claim    is    by    itself.     There    were    no    side 
lines.     The  4  Yakobi  notices  were  also  staggered  locations. 
I  found  them  a  little  southwest  of  the  tunnel  about  60  or 
80  feet   southwest   from   Pape's  locations   whose  notices 
were   still   there  on   the   12   Hope,  4  Rita,  and  1   Svere 
claims.    I  checked  all  of  them.     They  were  in  cans  placed 
in  rock  monuments.     Those  claims  are  above  the  timber 
line,  except  for  a  little  timber  on  Hope  7,  8,  9,  10,  11  and 
12,  but  it  is  awful  steep  there   (PR  525-528).     I  located 
|  over   1000  claims   this  last  ten   years.     In   that   country 
if  there  was  no  heavy  rain  or  sleet,  two  men  could  locate 
\  in  accordance  with  the  statute  4  claims  a  day.    It  is  the 
i  toughest  country  in  the  world.     Those  mountains  go  up 
|  2400  feet  and  drop  right  down.     About  1/3  of  that  country 
;  is  accessible.     Takanis  Mountain  is  the  worst  mountain 
;  in   this    country    (PR    528-529).     On    arrival    on   Yakobi 
;  Island  June  11  I  found  Pape  and  Bill  Walker  there,  who 
i  was  the  watchman  at  the  beach  where  we  keep  our  sup- 
I  plies  and  stores  (PR  529).  I  remained  there  from  June  11 
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until  the  evening  of  June  25th  when  the  two  Hofstad 
boys,  Pape  and  I,  also  Walker,  left.  We  had  finished  the 
assessment  work,  having  spent  over  $3800.  The  Hofstad 
boys,  Pape  and  I  worked  every  day  from  June  13  to  about 
5:00  o'clock  June  25th.  The  Bureau  of  Mines  never  did 
any  work  on  pits.  We  cleaned  them  out  to  get  fresh 
surfaces  to  take  samples.  In  that  kind  of  ore  if  the 
surfaces  are  exposed  for  about  one  year  the  sulphur  and 
nickel  leaches  out  and  runs  away  with  the  rainwater  into 
the  soil  (PR  529  to  532).  In  doing  assessment  work  we 
used  hammers,  bars  and  picks.  When  the  surface  is  ex- 
posed to  the  atmosphere,  rain,  water,  and  oxygen,  you 
can  pick  quite  a  bit  off  with  a  pick  or  crowbar.  We  did 
some  drilling.     Pape  did  some  blasting,  all  of  it  (PR  534). 

1  am  familiar  with  Appellants'  27  claims.  I  amended  the 
locations  of  12  Hope,  2  Doris,  4  Rita  and  I  think  1  Svere 
claim.  The  Rita  claims  are  located  in  from  the  rim  run- 
ning north  and  south  of  Takanis  Mountain  and  are  tied 
into  a  little  lake  and  a  trail  coming  up  the  valley.  Geolog- 
ical Survey  definitely  established  the  latitude  and  longi- 
tude for  that  lake  (PR  535).  Bohemia  Basin  is  not  a 
real  basin.  It  is  a  valley  about  1/2  mile  wide  and  about 
8  miles  long.  It  cuts  the  island  in  two.  The  light  red 
on  Appellants'  Exhibit  K  exactly  describes  the  location 
of  Appellants'  27  claims  on  the  ground.     The  Mayflower 

2  to  9  location  notices,  part  of  Appellee's  Exhibit  2,  are 
not  the  same  as  the  notices  posted  on  the  ground  which 
state  that  the  claims  run  northerly  and  southerly.  Those 
claims  are  actually  on  the  west  slope  of  the  mountain.  I 
found  8  location  notices  in  8  different  monuments,  but 
they   are   about   20   feet   apart   and   they  are   staggered 
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without  adjoining  end  or  side  lines  because  there  is  only 

one  string.     That  map  is  not  the  same  as  it  is  on  the 

ground.     If  each  claim  is  1500  feet  that  is  9000  feet  but 

those  particular  claims  only  cover  1400  feet  in  perimeter 

which  I  measured  with  heavy  trolling  line  and  ascertained 

those  8  claims  actually  covered  1400  feet.     Two  on  the 

end  go  overboard  into  a  canyon  400  feet  deep  and  are 

located  on  the  precipice.     They  have  six  separate  claims 

on  the  bluff  without  joined  end  lines,  leaving  about  10  or 

15  feet  between  end  lines  or  an  unlocated  fraction.     Six 

claims  cover  1400  feet.     The  location  notices  say  1500  feet 

northerly  or  1500  feet  southerly.     This  is  northwest  and 

southeast.     The  location  notices  describes  them  as  being 

located  3000  feet  west  of  the  Bohemia  Basin  Camp  on  the 

north  slope  of  the  Bohemia  Basin.     The  north  slope  of 

the  basin  or  valley  runs  north  and  south  and  is  down 

at  Lisianski   Inlet.    Appellee's   claims   are   on   the   west 

slope.     Appellants'    Exhibit    L    correctly    illustrates    the 

staggered  location  without  parallel  or  adjoining  end  or 

side  lines.     None  of  these  Appellee's  claims  have  corner 

or  end  posts,  just  a  discovery  post  (PR  535-541).    We  put 

|  in  at  least  126  days  doing  assessment  work.     I  am  only 

i  personally  acquainted  with  the  time  put  in  since  I  came 

there  on  June  11th.     I  made  amended  locations  in  June 

i  of  those  claims  covered  by  the  amended  certificates  that 

I  I  recorded,  marked  Appellants'  Exhibit  J.     Pape's  loca- 

;  tions  are  in  the   same  cans  that  the  amended  locations 

:  are  in.    They  are  legible  (PR  540-543).    I  base  my  claim 

|  of  damages  for  $5,000,000  actual  loss  because  Appellee 

jumped  those  properties  whereas  the  National  Production 

Authority  of  the  United  States  was  going  to  finance  the 
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money  for  the  plants,  and  I  would  have  put  in  a  plant 
to  mine  the  ore  which  would  have  been  concentrated  and 
shipped  south  in  concentrates.  I  had  people  then  who 
were  ready  to  go  ahead  under  that  National  Certificate 
of  Authority  and  still  are.  Appellee  clouded  the  title. 
Nobody  will  go  in  with  a  clouded  title.  $5,000,000  is  only 
1/2  of  what  you  would  earn  annually  if  you  had  a  plant 
of  that  size.  A  plant  operating  would  earn  annually 
$60,000,000  of  which  my  share  alone  would  be  about 
$8,000,000  per  year  on  the  royalties  alone,  besides  25% 
of  the  profits.  I  had  a  deal  on  then  with  legitimate 
responsible  people,  one  of  the  biggest  engineering  firms 
in  the  United  States.  My  people  quit  just  as  the  Howe 
Sound  Company  did  in  1940  when  Banfield  and  Faulkner 
and  a  Chicago  lawyer  Fisher  sued  the  Howe  Sound 
Mining  Company.  I  had  trouble  in  1940  with  Hans 
Lundberg  and  John  R.  Stirrett,  mentioned  in  Flynn's 
answer  to  Interrogatory  35.  I  base  $15,000,000  exemplary 
damages  because  under  the  Anti-Trust  Law  you  can  ask 
for  punitive  damages  three  times  the  actual  damages  (PR 
543-550).  I  was  on  Yakobi  Island  September  30,  1950, 
about  6  a.m.,  and  went  up  and  met  Pape  in  the  cabin 
and  came  down  by  10  o'clock  (PR  557).  Pape  and  I 
didn't  leave  the  island  that  morning  on  Hildre's  boat  or 
go  to  Mirror  Harbor.  Pape  stayed,  so  did  the  other 
fellow  (PR  558).  I  don't  know  anything  about  Pete 
Brown,  named  in  Pape's  deposition,  or  that  he  is  associ- 
ated with  Pape.  I  had  nothing  to  do  with  him  (PR  559- 
560).  The  position  in  respect  to  the  Hope  claims  of  the 
Svere  claims   on  that  are  correct  so  far  as  I  know.    I 
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know  the  other  claims  are  exactly  the  way  they  are  (PR 
560).  I  brought  Pape  from  Chicago  in  May  and  June, 
1931,  and  Pape  went  over  all  those  claims  and  knew  all 
about  them  and  the  discoveries  on  them  in  1931  and  had 
that  knowledge  when  he  made  the  locations  in  October, 
1950  (PR  568),  and  in  the  amended  locations  I  used  the 
same  monuments  and  the  same  discoveries  he  had  at  the 
same  place  and  found  his  discoveries  actually  on  the 
ground  (PR  564).  The  difference  in  time  required  to 
locate  six  claims  on  the  beach  at  Sealevel  and  any  four 
claims  in  Bohemia  Basin  is  at  sea  level  they  are  along 
the  shore.  You  can  pull  along  with  a  skiff.  You  don't 
have  to  climb  any  hills.  On  Yakobi  Island  you  must  climb 
from  one  valley  to  another  across  mountains  that  are  in 
most  cases  impossible  to  climb.  Going  up  to  the  Rita 
claims  is  only  one  possible  trail  unless  you  go  way  off 
to  the  side  (PR  568-569). 

Documentary  Evidence:  Appellants'  Exhibit  A,  Photo- 
graphic Copy  of  U.S.G.S.  Bulletin  931-F,  Plate  20,  was 
admitted  (PR  244)  in  cross-examination  of  Norppa.  It 
should  not  be  confused  with  the  map,  marked  Exhibit  A, 
attached  to  and  incorporated  in  Appellee's  Amended  Com- 
plaint (PR  58). 

Appellants'  Exhibit  B,  first  25  lines  of  Appellee's  an- 
swer to  Appellants'  Interrogatory  9,  was  admitted  (PR 
308)  on  cross-examination  of  Appellee. 

Appellants'  Exhibit  C,  Recorder  Richards'  tracing  of 
the  plat  filed  with  him  by  Appellee  when  the  latter  filed 
for  record  his  102  location  notices,  was  admitted  (PR  309) 
upon  Appellee's  cross-examination. 
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Appellants'  Exhibit  D,  Pape's  deposition  (PR  343-432), 
admitted  in  evidence  (PR  342),  but  subsequently  held 
inadmissible  (PR  99),  although  the  Court  found  Pape 
to  be  a  material  witness  (PR  135). 

Appellants'  Exhibit  E,  Pape  original  location  notices 
of  Rita  1  through  4,  Hope  1  through  12  (Hope  3  is  not 
actually  named  on  notice),  and  Svere,  was  admitted  (PR 
433)  at  close  of  Pape's  deposition.  Copies  in  Appendix, 
pp.  26-59. 

Appellants'  Exhibit  F,  Pape's  original  verified  proof 
of  labor,  dated  July  8,  1952,  for  assessment  year  ending 
noon  July  1,  1952,  for  Hope  1  through  12,  Rita  1  through 
4,  and  Svere  claims,  was  admitted  (PR  434)  at  close 
of  Pape's  deposition.   Copy  in  Appendix,  p.  22. 

Appellants'  Exhibit  G,  Pape's  deed  to  Aurora  Nickel 
Company  of  Hope  1  through  12,  Rita  1  through  4,  and 
Svere  lode  mining  claims,  dated  October  27,  1950,  was 
admitted  (PR  434-435)  at  close  of  Pape's  deposition. 

Appellants'  Exhibit  H,  Pape's  original  verified  proof 
of  labor,  dated  July  3,  1953,  for  assessment  year  ending 
July  1,  1953,  for  Hope  1  through  12,  Rita  1  through  4, 
and  Svere  lode  mining  claims,  was  admitted  (PR  435) 
at  close  of  Pape's  deposition.    Copy  in  Appendix,  p.  24. 

Appellants'  Exhibit  I,  Aurora  Nickel  Company's  orig- 
inal certificates  dated  July  1,  1952,  for  Doris  1  through  4, 
Takanis  1,  Svere  2,  Beach  2  and  3,  was  admitted  (PR 
435-436)  at  close  of  Pape's  deposition.  Copies  in  Ap- 
pendix, pp.  60-77. 

Appellants'  Exhibit  J,  Aurora  Nickel  Company's  orig- 
inal amended  location  certificates  Rita  1  through  4,  Doris 
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1  and  2,  Hope  1  through  12,  Svere  and  Svere  2,  and 
original  location  certificate  Svere  3,  all  dated  in  June, 
1953,  was  admitted  (PR  436)  at  the  close  of  P  ape's  dep- 
osition. 

Appellants'  Exhibit  K,  map  showing  Appellants'  claims 
superimposed  over  Appellee's  claims,  was  admitted  with- 
out objection  (PR  441)  on  Appellants'  witness  Richelson's 
direct. 

Appellants'  Exhibit  L,  illustrative  map  of  staggered 
staking  of  Appellee's  Yakobi  1  and  2  and  Yakobi  11  and 
12,  was  admitted  without  objection  (PR  445)  on  Appel- 
lants' witness  Richelson's  direct. 

Appellants'  Exhibit  M,  Appellee's  answer  to  Interrog- 
atory 15,  was  admitted  without  objection  (PR  472)  at 
close  of  Jones'  testimony. 

Appellants'  Exhibit  N,  small  picture  of  cabin  in  Bo- 
hemia Basin,  was  admitted  without  objection  (PR  578) 
at  close  of  Goodwin's  rebuttal  cross. 

Appellants'  Exhibit  0,  snapshot  of  tunnel  mouth  in 
Bohemia  Basin,  was  admitted  without  objection  (PR  646) 
upon  Johnson's  rebuttal  cross. 

The  Court  took  judicial  notice  of  U.S.  Geological  Sur- 
vey Bulletin  931-F,  published  in  1942  (PR  463). 

Appellee's  Rebuttal,  (PR  574-696):  Goodwin  (PR  574- 
\  578)  an  airplane  operator  and  pilot,  said  I  am  acquainted 
with  natural  monuments  and  permanent  improvements  on 
Yakobi  Island ;  the  camp  in  Bohemia  Basin  at  the  beach 
is  usually  referred  to  as  the  beach  or  lower  camp ;  the 
!  only  other  camp  is  further  up  in  the  basin  and  is  a  verv 
prominent  land  mark  known  by  the  name  of  the  Bohemia 
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Basin  or  upper  camp  (PR  574-575) ;  I  have  flown  over  it 
many  times;  I  never  landed  on  Takanis  or  Lynn  Lake;  I 
flew  within  20  feet  of  the  camp  in  the  basin;  Pros  Ganty 
told  me  it  was  called  the  Bohemia  Basin  Camp;  I  recog- 
nize the  picture,  Appellants'  exhibit  N,  which  was  ad- 
mitted in  evidence  without  objection  (PR  578)  and  flew 
within  20  feet  of  that  cabin  (PR  575-578). 

Hildre  (PR  592-606),  who  was  called  out  of  turn,  said 
Vevelstad  employed  him  and  his  boat  in  September,  1950, 
to  make  a  trip,  of  which  I  didn't  keep  a  log;  we  left 
Juneau  September  29  for  South  Lisianski,  what  they  call 
the  Bohemia  Camp,  at  the  outlet  of  Bohemia  Creek  ar- 
riving there  6  a.m.,  September  30;  at  9  a.m.,  Pape  came 
aboard  the  boat  and  we  left  for  Sealevel  where  the  whole 
gang  went  ashore  and  Vevelstad  put  up  some  notices 
which  I  didn't  examine.  Pape  was  with  us.  Then  we  went 
back  to  Bohemia  Basin.  On  October  1  we  left  Bohemia 
Basin  and  went  to  Sealevel.  Pape  was  with  us.  We  then 
went  to  Pelican  and  to  Juneau,  where  we  arrived  Octo- 
ber 2,  where  Pape  got  off  (PR  592-600).  We  picked  Pape 
up  October  1  about  9  or  10  o'clock  a.m.  I  have  no  record 
of  it  (PR  600-601).  I  can't  remember  whether  Pape  went 
ashore  with  Vevelstad  and  my  deckhand  at  the  point  north 
of  Takanis  Bay  whence  we  returned  to  Bohemia  Creek 
the  evening  of  October  1  and  where  Vevelstad  went 
ashore.  I  imagine  Pape  did.  We  left  Bohemia  Creek  about 
10  or  11  o'clock  October  2  returning  to  Juneau  (PR  604- 
606). 

Johnson  recalled  (PR  578-592;  also  607-652),  identi- 
fied Appellee's  Exhibit  6,  which  was  admitted,  and  said 
correctly  showed  the  corners  and  rock  mounds  of  Svere, 
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Rita  1  through  4,  and  a  certain  number  of  Hope  claims, 
which  lines,  monuments  and  posts  he  surveyed  in  Sep- 
tember, 1953  (PR  578-580) ;  he  was  not  over  the  entire 
east  line  of  Hope  and  Svere  claims  in  May,  1953  (PR 
588) ;  there  is  nothing  found  in  May  that  is  on  that  map, 
not  a  thing,  except  one  post  now  marked  Hope  1,  2,  3,  4 
(PR  590) ;  the  mounds  he  found  could  have  been  made 
in  1950  (PR  591) ;  he  found  some  new  blaze  lines  along- 
side older  blaze  lines,  freshly  blazed  trees  mingled 
amongst  an  older  set  of  blazes  that  had  been  made  the 
fall  before  (PR  608).  These  older  blazes  were  on  the 
Yakobi  claims  between  the  Yakobi  posts  and  alongside 
until  they  reached  Yakobi  4  center  end  post;  he  found  a 
freshly  marked,  squared  tree,  a  joint  line,  Hope  1  and  3 
(PR  609) ;  that  map  shows  all  monuments,  posts,  squared 
trees,  and  blazes  other  than  Appellee's,  which  could  have 
been  made  between  1950  and  1953  (PR  612) ;  Exhibit  6 
correctly  shows  all  Hope,  Rita  and  Doris  claim  monu- 
ments, corner,  and  center  end  posts  we  found  on  the 
ground  (PR  613).  He  later  found  other  posts  not  shown 
on  Exhibit  6  along  center  end  between  Hope  7,  8,  9,  10, 
11,  12.  The  map  doesn't  show  the  Pape  claim  blazes 
where  they  continue  up  towards  their  discovery  or  center 
end  of  6,  7  and  8.  That  can  hardly  be  blazed  in  there. 
That  line  is  also  blazed  where  I  show  3  new  posts  (PR 
614-615).  That  plat  shows  all  of  Pape's  corners  or  monu- 
ments. He  found  Pape's  location  notices  in  June,  1953, 
in  cans  either  in  rock  mounds  or  nailed  to  a  tree.  A 
squared  tree  was  at  the  center  post  and  discovery  for 
Hope  9  and  10,  a  discovery  post  with  can  on  each  side. 
He  read  the  one  for  Hope  10  the  last  day  in  November, 
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1953.  At  the  top  of  it  Pape  had  written,  "I,  William  L. 
Pape,  October  1,  1950"  and  then  the  bearing,  and  dis- 
tance, and  size  of  his  claims,  and  at  the  bottom  "This 
claim  was  discovered  October  1,  1953."  (PR  616-617).  I 
have  a  photographic  film  of  it.  The  transparent  map, 
which  was  admitted  Appellee 's  Exhibit  7,  shows  the  Hope, 
Svere,  and  Rita  claims.  It  and  Appellee's  Exhibit  1  are 
made  on  same  scale,  from  same  survey  with  same  co- 
ordinates and  various  points  correlated  (PR  618-619).  In 
May  and  June  I  checked  parts  only  of  Yakobi  1,  2,  3,  4, 
and  5,  Betty  7  and  8,  just  partial  on  one  line  there;  I 
looked  at  several  corners  of  the  Pelican  claims,  and  saw 
parts  of  Portia  4  and  5.  I  didn't  check  all  of  Appellee's 
locations  in  September,  1953,  and  didn't  find  any  new 
stakes,  posts,  monuments,  blazes  that  had  been  put  on  any 
of  Appellee's  claims  (PR  626-627).  I  didn't  find  in  No- 
vember or  December,  1953,  the  post  I  have  green  circled 
on  Appellee's  Exhibit  1  (PR  632).  Appellee's  Exhibit 
6  only  shows  the  relationship  of  the  corners  and  those 
lines.  You  don't  have  to  draw  in  the  lines.  You  can  con- 
nect them  up  (PR  638-639).  I  don't  recall  any  such  thing 
as  the  upper  line.  These  are  located  on  a  hill  above  the 
tunnel.  It  doesn't  show  the  contours  on  the  map  (PR 
642-643).  Appellee  wasn't  with  me  all  the  time  in  May, 
1953  (PR  643-644).  Appellants'  Exhibit  0,  a  picture,  was 
admitted  without  objection  (PR  646).  Johnson  said 
looked  like  the  Yakobi  Island  country  (PR  645).  I  wa 
on  the  Mayflower  in  May,  1953.  Appellee's  Exhibit  8,  a 
kodachrome  slide,  was  admitted  (PR  650-651).  I  took 
the  slide  of  the  notice  upon  center  end  discovery  post 
Hope  10,  then  finding  in  the  same  can  Aurora  Nickel  Com- 
pany's amended  certificate  location  (PR  652). 


:: 
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Harrigan  (PR  652-677),  a  surveyor,  with  Appellee  ar- 
rived at  Bohemia  Basin  May  14,  1953,  meeting  at  the 
beach  Pape  who  was  very  cooperative,  so  we  started  to- 
ward the  upper  basin  on  what  is  known  as  the  upper  trail, 
intersecting  about  800  feet  from  the  beach  camp  a  line  of 
)lazes,  and  immediately  adjacent  to  the  trail  was  a 
squared  post  marked  Pelican  24,  25,  28,  and  29,  and 
ibout  500  feet  farther  up  the  trail  Pape  said:  "Now 
fou  are  coming  to  the  back  line  of  my  beach  claims" 
md  about  200  feet  further  up  I  intersected  3  blazes  (PR 
552-654).  The  night  before  in  plotting  Pape's  Hope  6 
hrough  12  locations  I  approximately  established  they  laid 
somewhere  beyond  Bohemia  Creek's  forks  or  big  elbow 
>r  bend  (PR  656).  Over  Appellants'  several  objections 
TR  655;  660;  661;  666;  667;  668),  Harrigan  testified 
dmost  entirely  in  narrative  form,  and  to  a  report  or 
iffidavit  to  Appellee's  counsel  (PR  667-669),  which  was 
lot  in  the  record.  Harrigan  said  he  gave  Appellee  the 
lescription  of  Appellee's  claims  used  in  Appellee's  Com- 
plaint and  Amended  Complaint  taken  from  Appellants' 
Exhibit  A  (PR  669-670) ;  the  only  time  he  was  on  Yakobi 
[sland  was  7:20  am  to  4:40  pm  May  14,  1953  (PR  672- 
373) ;  in  making  his  statements  he  knew  Pape  was  un- 
bailable to  contradict  him  (PR  673) ;  snow  was  no 
problem  maybe  for  an  area  400  or  500  feet  either  side, 
specially  on  trail's  lower  side;  spotted;  considerable 
mow  in  higher  elevations;  around  the  cabin  12  or  14 
nches  (PR  674-675). 

Klein  (PR  677-696)  said  he  was  on  Yakobi  Island  No- 
vember 25  to  28,  1953,  to  investigate  age  of  certain  marks 
m  trees  and  covered  all  this  line  from  Sverre  3,  Sverre 
I,  and  Sverre  claims,  Hope  5,  3,  and  1,  Doris  1  and  2, 
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and  those  3  corners  of  the  Sverre  claim,  all  whereof  were 
live  trees  except  the  common  corner  of  Hope  1,  Doris  1 
and  2  (PR  679).  No  blazes  or  cutting  into  any  tree  indi- 
cated any  blazes  of  an  age  of  less  than  13  or  more  than  3 
years  old.  I  didn't  see  any.  None  of  Pape's  blazes  could 
have  been  made  in  1950  and  reblazed  in  1953  (PR  683- 
684) ;  all  the  trail  work  between  the  beach  at  Bohemia 
Creek's  mouth  and  the  cabin  during  1951,  1952,  and  1953. 
he  appraised  at  6  man-days  8  hours  daily  (PR  686-689) ; 
"It  is  all  my  opinion"  (PR  695). 

Documentary  evidence:  Appellee's  Exhibits  6  (PR  680), 
7  (PR  619)  and  8  (PR  651-652)  and  Appellants'  Exhibit 
0  (PR  646)  were  admitted  during  Appellee's  rebuttal. 

Appellants'  Surrebuttal:  Vevelstad  (PR  696-699)  said 
Appellants'  Exhibit  N  was  taken  on  level  ground,  shows 
the  big  cabin,  Baldy  Mountain,  and  takes  in  most  of  Hope 
1,  2,  3,  4,  5,  6  claims.  The  trees  are  probably  from  20  tc 
40,  50  feet  high.  In  June,  1953,  they  were  of  that  heighi 
(PR  696-697).  I  took  the  picture,  Appellants'  Exhibit  O 
of  the  entrance  of  the  tunnel  into  the  mountains.  It  is  the 
place  Johnson  was  talking  about  when  he  said  it  was  eas? 
to  see  through  the  country,  see  monuments,  blazes,  o: 
anything  of  that  kind.  In  Seattle  last  spring  Harrigai 
told  me  he  found  5  feet  of  snow  around  the  cabin.  Hi 
called  at  my  hotel  (PR  698-699). 


QUESTIONS  PRESENTED. 

The  questions  presented  by  Appellants'  18  Points  (PI 
717-720),  are  whether  the  Court  abused  its  discretion  i 
(1-PR  717),  requiring  Appellants  to  go  to  trial  in  Pape' 
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absence   (PR  88;   135-159);   (2-PR  717)   giving  credence 
to  Ward's  affidavit  (PR  78-81;  82-83;  86-87;  87-88;  93-95; 
158);    (3-PR   718)    disregarding   Appellants'    request   to 
adduce  Pape's  evidence  before  decision  was  rendered  (PR 
95) ;  and  (4-PR  718)  in  requiring  the  Appellants,  particu- 
larly Vevelstad  and  Aurora  Nickel  Company   (PR  153) 
to  go  to  trial  in  Pape's  absence  and  (5-PR  718)  in  holding 
Pape's  deposition  was  inadmissible   (PR  99);  the  Court 
erred  (6-PR  718)  in  not  considering  Richelson's  testimony 
which  was  based  upon  U.S.  Bureau  of  Mines  data   (PR 
447;  462)  whereof  the  Court  later  took  judicial  notice  (PR 
463),  but  said  Appellants'  Exhibit  K  was  of  little  value 
although  offered  as  illustrative  (PR  461) ;  (7-PR  718)  in 
holding  that  Bohemia  Basin  Camp,  to  which  most  of  Ap- 
pellee's location  notices  were  tied,  constituted  a  natural  or 
permanent  monument  and  referred  to  the  cabin  (PR  105) 
although  no  evidence  was  adduced  to  that  effect;  in  fact, 
several  witnesses,  including  Appellee's  witness  Hildre  re- 
ferred to  the  camp  as  being  at  the  mouth  of  Bohemia 
Creek  (PR  595)  as  did  Vevelstad  (PR  522-524);  and  in 
denying  Appellants'  Motion  for  a  New  Trial   (PR  107- 
109)  and  in  disregarding  (8-PR  718)  Pape's  affidavit  (PR 
109-112)   which  refuted  Ward's  affidavit   (PR  78-81)    as 
well  as  (PR  111)  Hildre 's  testimony  that  Pape  had  left 
Yakobi  Island  on  October  1,  1950  (PR  599),  not  October  2 
which  was  the  departure  date  admitted  by  Hildre  on  cross 
•  (PR  605),  and   (9-PR  718)  Peter  Brown's  affidavit   (PR 
1 113)  that  Pape  and  he  left  Bohemia  Basin  on  the  forenoon 
of  October  2,  1950,  and  Breseman's  affidavit  (PR  116-118) 

that  with  Stahl,  who  as  well  as  Breseman  was  not  called 
i  ' 

!  as  a  witness  by  Appellee,  in  November  and  December, 
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1953,  he  had  checked  and  found  Appellants'  Hope  claim 
boundaries  blazed  and  their  corner  and  discovery  posts 
in  place  and  visible  and  that  Stahl  said  he  had  never  seen 
claims  better  marked  than  Pape's  claims,  Stahl  admittedly 
having  measured  the  greatest  share  of  the  claims  and  with 
Breseman  having  gone  over  some  of  the  lines  as  a  sep- 
arate party  (PR  201);  and  (10-PR  719)  in  disregarding 
Appellants'  affirmative  plea  for  relief  in  and  proof  of 
their  Compulsory  Counterclaim  (PR  73-74),  which  was 
refuted  by  neither  reply  nor  evidence;  and  (11-PR  719) 
in  holding  Appellee's  49  claims  (PR  119-121)  were  located 
and  certificates  of  location  thereof  recorded  as  required 
by  United  States  and  Alaskan  mining  laws;  and  (12-PR 

719)  in  rejecting  Appellants'  affidavits  of  assessment 
work,  Exhibit  F  and  H  (Appendix,  pp.  22-25)  as  prima 
facie  evidence  of  doing  the  work  and  making  the  improve- 
ments therein  stated;  and  (13-PR  719)  in  disregarding 
Appellee's  failure  by  reply  brief  to  refute  the  law  or  the 
facts  as  stated  in  Appellants'  trial  brief  (PR  108);  and 
(14-PR  719)  in  not  requiring  Appellee  to  sustain  the 
burden  of  proof  of  his  claim  for  relief  and  in  placing 
the  burden  upon  Appellants  (PR  108);  and  (15-PR  719) 
in  not  requiring  Appellee  to  rely  upon  the  strength  of 
his  own  title  (PR  108) ;  and  (16-PR  720)  in  not  requiring 
Appellee  to  prove  the  definite  extent,  if  any,  of  the  con- 
flict between  his  claims  and  Appellants'  claims;  and  (17- 
PR  720)  in  not  regarding  Appellee's  self  admitted,  vol- 
unteered disqualification  to  locate  mining  claims  in  Alaska 
because  he  is  a  Canadian  citizen  (PR  265);  and  (18-PR 

720)  in  entering  its  judgment  (PR  119-122)  contrary  to 
law  and  evidence  (PR  109). 
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ARGUMENT. 
ABUSE  OF  DISCRETION  BY  THE  TRIAL  COURT. 
Questions  and  Points  1,  2,  3,  and  4  (PR  717-718). 

Appellants  respectfully  urge  that  the  learned  trial 
Court  exercised  its  discretion  arbitrarily  and  capriciously 
in  forcing  them  to  trial,  unless  they  paid  unspecified  costs 
of  $2750  (PR  154)  or  $2700  (PR  88),  in  the  itemization 
whereof  the  Court  was  not  interested  (PR  156),  in  the  ab- 
sence of  Appellant  Pape,  who  was  more  than  100  miles 
distant  from  the  place  of  trial  at  the  time  thereof  (Mili- 
tary Sea  Transportation  Service  Letter,  PR  87-88; 
Vevelstad  affidavit,  PR  82-83),  not  at  Appellants  Vevel- 
stad's  or  Aurora  Nickel  Company's  procurement  (PR 
82-83;  83-88),  who  urged  they  were  entitled  to  have  the 
trial  postponed  (PR  137;  153). 

The  Court  seemingly  thought  those  two  Appellants 
should  have  subpoenaed  Pape  (PR  153),  which  they  could 
not  do  under  Rule  45(e)(1)  FRCP  because  Pape  was  in 
Seattle  (PR  79;  82-83;  87-88),  which  is  more  than  100 
miles  from  Juneau,  the  place  of  trial,  and  outside  of 
Alaska,  and  they  did  not  know  Pape  would  absent  him- 
!  self  from  the  trial  (PR  82-83). 

The  Court  held  Pape  to  be  a  material  witness  (PR  135- 
136),  but  refused  Appellants  even  a  continuance  until  the 
i  next  day  and  insisted  upon  going  to  trial  the  same  day 
(PR  157),  clearly  doing  so  upon  its  credence  of  Ward's 
'affidavit  (PR  78-81),  Appellee's  only  verified  statement 
|  opposing  the  continuance.  Ward  therein  admitted 
ihe  had  talked  with  Pape  on  several  occasions  between 
j.July  20  and  August  31,  1953,  about  settlement  (PR  78), 
i  [during  which  period  of  time  Pape  was  represented  by 
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counsel  who  was  unacquainted  with  the  occurrence  of  those 
talks  (PR  153-154)],  and  knew  that  Appellants  could  not 
then  obtain  Pape's  affidavit  (PR  85),  the  absence  whereof 
the  Court  criticized  (PR  153),  and  ignored  entirely  Ap- 
pellants' Motion  for  Postponement  (PR  76-78),  Velvel- 
stad's  and  Robertson's  affidavits  and  Military  Sea  Trans- 
portation Service's  letter  (PR  82-88)  and  Appellants' 
Objections  in  Court  on  October  2,  1953  (PR  137;  149) 
and  letters  of  October  7,  1953,  November  12  and  28,  1953, 
and  December  7,  1953,  to  either  the  Court  or  Appellee's 
counsel  (Appendix,  pp.  17-21,  also,  supra,  pp.  16,  17,  19), 
and  the  Court's  failure  on  December  1,  1953,  when  it  in- 
formed Appellee's  counsel  that  it  would  deny  Appellants' 
Motion  for  Postponement  because  Robertson  had  verified 
it  on  information  and  belief,  to  likewise  so  inform  Appel- 
lants' counsel,  which  the  trial  Court  did  not  controvert 
(PR  137;  149),  which  knowledge  so  received  from  Ap- 
pellee's counsel  misled  Appellants  into  thinking  that  their 
Motion  for  Postponement  would  be  granted  upon  their 
supporting  as  far  as  possible  their  said  Motion  by  actual 
knowledge  which  they  sought  to  do  through  Vevelstad's 
and  Robertson's  supplemental  affidavits  and  the  Military 
Sea  Transportation  Service's  original  letter  (PR  82-88). 

The  Court's  attention  was  directed  to  these  abuses  of 
discretion  by  Appellants'  Motion  for  New  Trial  (PR 
107)  supported  by  Brown's  affidavit  (PR  113-114),  Brese- 
man's  (PR  114-115;  also  116-118)  and  Pape's  (PR  109- 
112)  denying  Ward's  (PR  78-81)  and  stating  he,  Pape, 
desired  to  be  a  witness  at  the  trial  in  order  to  protect  his 
interests,  that  Ward  had  made  offers  of  settlement  and 
employment  to  him  in  a  new  company  (PR  110-111)  and 
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that  he  would  have  lost  his  government  job  had  he  not 
made  the  trip  on  the  Marine  Lynx  on  November  26,  1953, 
to  Korea  (PR  109)  and  that  he  had  requested  his  counsel 
to  apply  for  a  continuance  until  after  January  1,  1954,  so 
he  could  attend  the  trial,  and  that  Ward  was  anxious  to 
hold  the  trial  without  Pape's  presence  so  the  latter  could 
not  testify  (PR  112).  While  the  Court  seemingly,  in  finding 
that  Pape  had  wilfully  absented  himself  from  the  trial 
(PR  152),  forced  Appellants  to  immediate  trial  (PR  88; 
157),  because  Pape  personally  had  made  no  affidavit  (PR 
153)  in  support  of  Appellants'  Motion  for  Postponement 
(PR  76-78),  it  disregarded  in  denying  (PR  118)  Appel- 
lants' Motion  for  New  Trial  (PR  107-109)  not  only  Pape's 
affidavit  (PR  109-112)  but  also  the  unrefuted  proof  (PR 
93-97)  called  to  the  Court's  attention  in  Appellants'  brief 
that  Ward  had  deceived  the  Court  in  regard  to  his  status 
as  a  practicing  attorney  in  Seattle,  Washington. 

Appellants  submit  that  a  court  of  equity  should  have 
heeded  that  deceit  and  that,  had  the  case  been  one  for  a 
jury,  the  Court  would  have  been  bound  to  instruct  the 
jury,  i.e.: 

".  .  .  They  are,  however,  to  be  instructed  by  the 
Court  on  all  proper  occasions: 
"First  .  .  . 

"Second  .  .  . 

"Third:    That  a  witness  wilfully  false  in  one  part 
of  his  testimony  may  be  distrusted  in  others." 

Sec.  58-5-1,  ACLA  1949. 

Furthermore,   Ward   had  admittedly  had   several   con- 
versations with   Pape   about   a   settlement   out   of   Court 
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(PR  78),  and  did  not  deny  they  were  had  out  of  Court 
and  in  the  absence  of  Pape's  counsel  (PR  153-154). 

Ward's   misconduct,  which  was   disclosed  by  his   own 
affidavit  (PR  78-81)  to  the  Court,  was  unethical: 

"A  lawyer  should  not  in  any  way  communicate 
upon  the  subject  of  a  controversy  with  a  party  repre- 
sented by  counsel;  much  less  should  he  undertake  to 
negotiate  or  compromise  the  matter  with  him,  but 
should  deal  only  with  his  counsel  ..." 

Canon  9,  American  Bar  Association  Canons  of  Pro- 
fessional Ethics,  1947,  p.  8. 

and  should  have  aggravated  in  the  Court's  mind  in  its 
exercise  of  sound  discretion  that  deceit. 

Judicial  credence  of  Ward's  affidavit  (PR  78-81) 
clearly  prejudiced  Appellants. 

The  Court  being  convinced  that  Pape  was  a  material 
witness  from  reading  the  affidavits,  motions  and  "so  on" 
(PR  135-136),  which  apparently  were  Appellants'  verified 
Motion  for  Postponement  (PR  76-78)  and  Vevelstad's 
and  Robertson's  affidavits  (PR  82-88)  and  Robertson's 
four  letters  to  either  the  Court  or  Appellee's  counsel 
(Appendix,  pp.  17-21),  [because  the  Court  so  found  prior 
to  the  oral  argument  on  December  15,  1953  (PR  135- 
159)],  even  Appellee  admitted  Pape  was  an  important 
witness  (PR  147),  it  scarcely  seems  necessary  to  point 
out  to  what  material  evidence  he  testified  in  his  deposition, 
Exhibit  D  (PR  343-431),  other  than  he  was  in  Bohemia 
Basin  from  September  24  to  October  2,  1950  (PR  354- 
355;  373-376)  and  did  the  assessment  work  in  1952  (PR 
382)  and  in  1953  (PR  427-431),  [which  would  have  sup- 
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ported  his  location  notices  and  certificates  of  location, 
Exhibits  E  and  I  (Appendix,  pp.  26-77)  and  his  proofs 
of  labor,  Exhibits  F  and  H  (Appendix,  pp.  22-25)  and 
contradicted  Ward's  affidavit  that  Appellee  had  over- 
whelming proof  that  Pape  did  not  locate  any  mining 
claims  in  Bohemia  Basin  in  October,  1950,  or  prior  to 
Appellee's  locations  (PR  80)].  Pape's  affidavit  (PR  109- 
112),  which  the  Court  ignored  in  denying  (PR  118)  Ap- 
pellants' Motion  for  New  Trial  (PR  107-109),  also  clearly 
shows  the  materiality  and  importance  of  his  evidence. 

Appellants  respectfully  submit  the  trial  Court  arbi- 
trarily and  capriciously  exercised  its  discretion  in  reject- 
ing Appellants'  request  to  reserve  its  decision  until 
Pape's  evidence  could  be  adduced  (PR  95)  and  that  as 
a  court  of  equity  it  had  inherent  power  to  do  so.  More- 
over, Rule  52,  FRCP  (Appendix,  pp.  16-17),  undoubtedly 
empowered  it  to  do  so. 

Hernberg  v.  Tipton,  CCA,  111.  1943,  133  F2d  67,  69. 

Rule  53(e)(2)  in  regard  to  Masters  provides:  "In  non 
jury  actions  .  .  .  The  Court  after  hearing  ...  may 
receive  further  evidence.  ..." 

If  a  court  may  receive  further  evidence  after  a  master's 
report,  surely  a  court  of  equity  may  do  so  after  conduct- 
ing its  own  trial  or  hearing. 

The  trial  Court  recognized  this  power  in 

George  v.  Lyons,  110  F.Supp.  711,  713,  14  Alaska 
241,   244. 

Without  reiteration  of  the  record's  clarity  (pp.  14-19 
supra)  that  Appellants  were  sincerely  and  totally  sur- 
prised at  being  forced  to  trial  in  Pape's  absence  (PR  88; 
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157),  they  submit  they  were  prejudiced  thereby  because 
they  relied  upon  him  to  prove  that  he  made  his  locations 
in  October,  1950  (PR  111),  and  the  extent  and  nature  of 
the  1952  assessment  work  (PR  355-358;  382-396)  and  to 
corroborate  his  proofs  of  labor,  Exhibits  F  and  H  (Ap- 
pendix pp.  22-25),  and  to  refute  (PR  109-113)  Ward's 
prejudicial  statements  (PR  78-81)  and  such  of  them  as 
might  be  put  in  evidence. 

Appellants  respectfully  submit  that  the  trial  Court's 
abuse  of  discretion  was  also  arbitrary  and  capricious  in 
giving  credence  to  Ward's  affidavit  (PR  78-81)  in  denying 
their  Motion  for  Continuance  (PR  76-78),  and  in  denying 
their  request  for  reservation  of  decision  until  Pape's 
evidence  could  be  adduced  (PR  95)  and  in  failing  to 
inform  Appellants  that  it  had  informed  Appellee  on 
December  1,  1953,  that  it  would  deny  Appellants'  Motion 
for  Continuance  (PR  137)  and  leaving  Appellants  to  learn 
thereof  on  December  8,  1953,  from  Appellee's  counsel 
(PR  137),  and  in  disregarding  Appellants'  showing  that 
Pape  was  more  than  100  miles  from  Juneau,  the  place 
of  trial,  and,  certainly  so  far  as  Vevelstad  and  Aurora 
Nickel  Company  were  concerned,  they  had  not  procured 
his  absence  (PR  82-88),  and  in  rejecting  Pape's  deposi- 
tion on  the  ground  it  was  taken  by  Appellee  for  discovery ' 
purposes  only  (PR  99;  also,  see:  Question  2,  Point  5, 
infra,  p.  57). 

Arbitrary  and  capricious  abuse  of  discretion  is  error. 
3  Am.  Jur.,  p.  524-5,  Sec.  959. 
Adcock  v.  Adcock,  91  NE2d  99. 
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PAPE'S  DEPOSITION  WAS  ADMISSIBLE 
UPON  APPELLANTS'  OFFER, 

Question  2:    Point  5  (PR  718). 

Appellants  offered  in  evidence  (PR  340)  Pape's  depo- 
sition taken  by  Appellee  in  Seattle  in  September,  1953 
(PR  343-432),  which  the  Court  tentatively  admitted  (PR 
342-343),  but  later  rejected  on  the  ground  it  was  taken 
by  Appellee  "for  discovery  purposes  only"  (PR  99).  Ap- 
pellee, in  resisting  a  continuance,  suggested  Appellants' 
use  of  Pape's  deposition  (PR  147),  and,  Appellants  con- 
tend, did  not  object,  at  least  not  properly,  to  its  admis- 
sion (PR  340-342). 

It  was  clearly  admissible  under  Rule  26(d)  (3)  (2) 
FRPC,  i.e. : 

"(3)  The  deposition  of  a  witness,  whether  or  not 
a  party,  may  be  used  by  any  party  for  any  purpose 
if  the  court  finds:  ...  2,  that  the  witness  is  at  a 
greater  distance  than  100  miles  from  the  place  of  trial 
or  hearing,  or  is  out  of  the  United  States,  unless  it 
appears  that  the  absence  of  the  witness  was  obtained 
by  the  party  offering  the  deposition  ..." 

The  Court  made  no  finding  other  than  Pape's  absence 
was  inexcusable  (PR  99).   Pape  was  more  than  100  miles 
distant  from  Juneau,  the  place  of  trial,  and  outside  the 
United  States,  nor  had  Appellants  Vevelstad  and  Aurora 
Nickel  Company  procured  his  absence  (PR  82-88).    They 
could  not  subpoena  him  under  Rule  45(e)(1),  FRCP,  i.e.: 
"...  A  subpoena  requiring  the  attendance  of  a 
witness  at  a  hearing  or  trial  may  be  served  at  any 
place  within  the  district,  or  at  any  place  without  the 
district  that  is  within  100  miles  of  the  place  of  hear- 
ing or  trial  specified  in  the  subpoena;  ..." 
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The  Court  said  Pape  was  a  material  witness  (PR  135- 
136).  It  did  not  say  his  deposition  did  not  adduce  material 
evidence  (PR  99) ;  in  fact,  it  was  material,  inter  alia:  He 
worked  on  Chichagof  Nickel  Company  claims  in  Bohemia 
Basin  about  3  months  in  1931  (PR  346-348),  which  showed 
his  familiarity  with  ground  and  discoveries.  Vevelstad 
said  the  Chichagof  Nickel  Company  first  held  these  claims 
from  1925  to  1934  (PR  551).  Pape  said  he  went  to  the 
upper  camp  (in  Bohemia  Basin)  on  September  25,  1950 
(PR  375),  returning  to  the  Beach  Camp  noon  October  2, 
1950  (PR  376;  354-355),  refuting  Hildre's  first  statement 
that  Pape  left  Bohemia  Basin  October  1,  1950  (PR  599) 
and  agreeing  with  Hildre's  second  statement  Pape  left 
Bohemia  Basin  October  2,  1950  (PR  605).  Pape's  loca- 
tion notices,  Exhibit  E  (Appendix,  pp.  26-59)  bear  date 
October  1,  1950.  Pape  testified  to  the  extent  of  the 
1952  assessment  work,  including  work  on  trails,  which 
he  did  (PR  356-358;  381-396)  and  for  1953  (PR  396-431), 
refuting  Klein's  opinion  as  to  the  small  extent  of  trail 
work  (PR  686);  also  (PR  405-414)  refuting  Harrigan 
(PR  653-669),  and  supported  his  proofs  of  labor,  Exhibits 
F  and  H  (Appendix,  pp.  22-25).  His  deposition  thus 
also  refuted  the  Court's  finding  that  Appellants'  assess- 
ment work  was  done  outside  the  claims  purportedly  for 
the  benefit  of  non-contiguous  claims  (PR  104). 

Pape's  deposition  was  admissible  under  authority  of 
Moore's  Federal  Practice,  Vol.  4,  1196, 

which  epitomizes  in  footnote  14,  in  the  following  language : 

"The  majority  opinion  indulges  in  a  wholly  strained 

and  hampering  construction  of  Rule  26(d)(3).   .  .  . 
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Professor  Moore  shows  that  a  party  may  properly 
take  advantage  of  clause  2  without  necessarily  being 
charged  with  procuring  his  own  absence.  2  Moore's 
Federal  Practice,  2460-2462,  2492," 

Judge  Clark's  dissent  in 

Amstein  v.  Porter,  154  F2d  464,  478  (CCA2d  1946). 

See  also: 

Weiss  v.  Weiner,  10  FRD  387,  389. 
Frederick  v.  Yellow  Cab  Co.,  (USCA3d  1952),   200 
F2d  483. 

Moreover,  Appellee  had  the  duty  to  show  that  Pape 
was  available. 

Seiden  v.   Concordia  Fire  Insurance   Co.,  49   F2d 
474  (DCSDNY). 

Appellee  made  no  such  showing,  admitting  he  had  no 
evidence  that  Appellants  Vevelstad  and  Aurora  Nickel 
Company  had  procured  Pape's  absence,  and  stipulating 
that  Vevelstad  would  testify  they  had  not  (PR  342). 


APPELLANTS'  WITNESS  RICHELSEN'S  TESTIMONY  WAS 
COMPETENT,  RELEVANT  AND  MATERIAL. 

Question  3;  Point  6  (PR  718). 

Frankly  Appellants  don't  know  whether  they  have  a 
ground  for  Point  6.  They  thought  the  Court  during 
Richelsen's  testimony  (PR  437-463)  had  stricken  much,  if 
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not  all,  of  his  testimony;  but,  the  record  is  indefinite  on 
the  subject,  simply  showing  that  the  Court  stated  that  it 
doubted  the  map,  Exhibit  K,  introduced  by  Richelsen, 
would  have  any  value  (PR  459;  461). 

Richelsen  said  he  was  a  consulting  mining  engineer  with 
extensive  experience  with  mining  claims  and  their  loca- 
tion in  Alaska,  having  been  chief  engineer,  chief  geologist, 
and  manager  of  the  Kennecott  Copper  Company's  Alas- 
kan properties  (PR  438-439).  He  prepared  Exhibit  K, 
the  green  outline  on  which  is  the  approximate  location  of 
the  ground  staked  by  Appellee,  and  whose  beginning  point 
is  Lat.  57°57'33",  Long.  136°27'23"  being  obtained  from 
Appellee's  Amended  Complaint  (PR  439;  also,  PR  54). 

The  red  shading  thereon  shows  Appellants'  ground 
and  was  platted  from  the  recorded  location  notices  (PR 
440)  which  is  approximately  correct  (PR  460).  It  shows 
the  conflict  between  Appellee's  and  Appellants'  claims 
(PR  440),  which  had  not  been  shown  on  Appellee's  case 
in  chief. 

He  prepared  the  sketch,  Exhibit  L,  admitted  without 
objection  (PR  445),  taking  it  (PR  442)  from  Appellee's 
Answer  to  Interrogatory  9,  Exhibit  B  (PR  308),  (PR 
22-23),  showing  the  discrepancy  between  claims  Yakobi  1 
and  2,  also  Yakobi  11  and  12  (PR  442),  with  open  land 
between  the  end  lines  (PR  444). 

He  was  on  Yakobi  Island  August  5,  1942,  when  the 
U.  S.  Bureau  of  Mines  was  doing  diamond  drilling,  the 
ore  being  largely  confined  to  Appellants'  claims  and  not 
disseminated  over  a  vast  area,  which  data  he  obtained 
from  IT.  S.  Bureau  of  Mines'  drilling  records  (PR  445- 
447),  also  from  U.  S.  Geological  Survey  Bulletin  931  F, 
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page  120,  of  which  the  Court  took  judicial  notice   (PR 
462-463). 

Appellants   submit   the  map  and  the   sketch,   Exhibits 
K  and  L,  were  both  admissible  and  valuable  for  use  as 
evidence  under  the  rules  announced  by  this  Court  in 
Grant  v.  Pilgrim,  95  F2d  562,  566,  568,  572. 


BOHEMIA  BASIN  CAMP  WAS  NOT  A  NATURAL  OBJECT  OR  PER- 
MANENT MONUMENT  UNDER  SECTION  47-3-33,  ACLA  1949. 

Question  4;  Point  7  (PR  718). 

The  Court  held  that  "the  claims  are  described  with 
reference  to  the  Bohemia  Basin  Camp,  which  the  Court 
finds  refers  to  the  cabin."    (PR  105) 

All  of  Appellee's  45  claims  (PR  119-121),  except  Peli- 
can 28,  are  tied  in  to  the  Bohemia  Basin  Camp  by  their 
location  notices,  Exhibits  2,  3,  and  4. 

Nowhere  did  Appellee's  case  in  chief  (PR  160-326) 
identify  "the"  or  any  particular  cabin  inland  2y2  to  3 
miles  from  the  mouth  of  Bohemia  Creek  as  being  the  Bo- 
hemia Basin  Camp,  which  Basin  Vevelstad  said  without 
contradiction  was  a  valley  about  x/o  mile  wide,  about  8  miles 
long,  cutting  Yakobi  Island  in  two  (PR  537).  U.  S.  Coast 
&  Geodetic  Survey  Chart  No.  8260,  whereof  Appellants 
urge  this  Honorable  Court  to  take  judicial  notice,  shows 
that  Bohemia  Basin  extends  from  the  mouth  of  Bohemia 
Creek,  on  Lizianski  Straits,  back  into  Yakobi  Is- 
land. Norppa  said  they  camped  at  the  Bohemia  Basin 
Camp  and  "This  here  is  the  log  cabin,  and  the  woodshed 
over  here,  and  there  are  other  camps  over  here  but  the 
roofs  have  been  caved  in  and  so  on,  but  this  is  the  only 
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livable  camp"  (PR  246)  and  Flynn  said  in  October  and 
November,  1952,  they  camped  in  that  same  main  build- 
ing on  Yakobi  6  (PR  320),  without  other  identification 
or  locus  of  any  particular  camp  other  than  to  encircle 
in  blue  2  buildings  on  Exhibit  1,  although  buildings  are 
also  shown  on  Yakobi  11,  and  without  stating  how  far 
apart  or  how  much  acreage  was  occupied  by  these  various 
"camps."  The  record  doesn't  disclose  how  far  apart 
these  "other  camps"  are,  but  a  distance  of  1000  feet,  or 
even  200  feet  results  in  great  variation  in  "tie  in"  to 
a  mining  claim.  The  trial  Court  not  only  said  in  respect 
to  Appellee's  attack  upon  Appellants'  claims  "The  testi- 
mony is  in  irreconcilable  conflict  on  every  point"  (PR 
100)  but  also  that  Appellee's  location  certificate  descrip- 
tions were  doubtfully  sufficient  (PR  105).  On  rebuttal — 
Appellee's  witness  Goodwin  who  had  never  been  on  but 
had  flown  over  Yakobi  Island  said  the  "upper  camp"  was 
known  as  Bohemia  Basin  Camp  (PR  575),  and  seemingly 
said,  as  had  Norppa  (PR  246),  more  than  one  camp  was 
in  Bohemia  Basin  (PR  576).  Appellee's  witness  Hildre 
said  Bohemia  Camp  was  at  Bohemia  Creek's  outlet  (PR 
595).  Vevelstad  said  the  base  camp  at  the  beach  was 
known  as  the  Bohemia  Basin  Camp  and  that  he  built  all 
the  buildings  on  the  island  except  one,  called  an  assay 
office,  at  the  base  camp  on  the  beach  (PR  523-524). 
Harold  Hofstad  testified  Bohemia  Basin  Camp  was  at 
the  mouth  of  Bohemia  Creek  off  which  upon  arrival  there 
on  June  5,  1953,  a  small  boat  was  anchored  and  where  the 
supplies  were  kept  and  the  watchman  was  (PR  474). 

The  Court  found  that  the  evidence  was  susceptible  of 
only  one  inference,  i.e.:  Appellee's  claims  were  not  well 
known  (PR  105). 
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There  was  no  permanent  camp  inland  2y2  to  3  miles 
from  Bohemia  Basin's  limit  at  the  mouth  of  Bohemia 
Creek  during  that  time.  A  camp  signifies  a  place  used 
or  occupied.  Tent  is  not  synonymous  with  camp,  although 
a  tent  in  which  one  lives  or  works  may  be  properly  called 
a  camp.  If  Flynn  and  Norppa  used  or  occupied  any  par- 
ticular cabin  2y2  to  3  miles  inland  from  Bohemia  Basin's 
limit  at  the  mouth  of  Bohemia  Creek  during  their  some 
7i/2  days  stay  on  Yakobi  Island  in  October  and  November, 
1952,  it  was  only  temporary  use  and  occupation,  not  a 
permanent  monument,  and,  if  it  thereby  became  a  camp,  it 
was  only  temporarily  so. 

Such  buildings  with  a  crew  of  men  living  in  them  as 
were  2y2  to  3  miles  inland  from  Bohemia  Basin's  limit 
at  the  mouth  of  Bohemia  Creek  in  1941  and  1942  when 
the  government  conducted  its  drilling  operations  may 
have  been  a  camp,  but  they  were  no  longer  a  camp  when 
use  and  occupation  of  them  ceased. 

U.  S.  Coast  &  Geodetic  Survey  Chart  No.  8260  is  for 
the  use  of  mariners  navigating  the  adjacent  waters.  It 
designates  Bohemia  Basin  as  commencing  at  the  mouth 
|of  Bohemia  Creek,  not  as  commencing  2y2  to  3  miles  in- 
land. There  is  the  place  used  and  known  by  fishermen 
under  the  local  name  of  Bohemia  Basin  Camp  (PR  524). 

Appellants  submit  that  a  valley  about  V2  mile  wide  and 

about  8  miles  long,  cutting  Yakobi  Island  in  two    (PR 

I  537)  is  too  indefinite  a  tie  under  the  rule  announced  by 

this  Court  in 

Riley  Investment  Co.  v.  Sakow,  98  F2d  8,  11, 
iand  that  the   trial  Court  under  the   evidence  could  not 
!  infer  that  any  particular  cabin  2y2  to  3  miles  inland  from 
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Bohemia  Basin's  limit  at  the  mouth  of  Bohemia  Creek 
was  intended  by  the  term  "Bohemia  Basin  Camp"  in 
Appellee's  location  notices,  Exhibits  2,  3,  and  4,  and  con- 
stituted a  permanent  monument  or  natural  object  under 
Sec.  47-3-33,  ACLA  1949  (Appendix,  pp.  7-8). 

Appellants  tied  their  locations  through  Hope  No.  4 
(PR  455)  Exhibit  E,  (Appendix,  pp.  40-41)  to  the  tun- 
nel, which  is  a  permanent  and  easily  discernible  monu- 
ment and  object  (Picture,  Exhibit  0). 


APPELLANTS'  MOTION  FOR  NEW  TRIAL 
SHOULD  HAVE  BEEN  ALLOWED. 

Question  5;  Points  8  and  9  (PE  718-719). 

Appellants'  Motion  for  New  Trial  (PR  107-109)  was 
supported  by  Pape's  affidavit  (PR  109-112)  stating  he 
located  his  claims  in  October,  1950,  left  Bohemia  Basin 
on  October  2,  1950,  was  anxious  to  be  a  witness  at  the 
trial,  but  was  kept  from  it  by  his  government  employ- 
ment, leaving  for  Korea  on  November  26,  1953,  and  re- 
futed (PR  109-112)  Ward's  affidavit  (PR  78-81),  which 
was  Appellee's  only  verified  evidence  opposing  Appel- 
lants' motion  for  continuance  of  trial  (PR  76-78),  and 
Brown's  affidavit  (PR  113-114),  wherein  he  corroborated 
Pape's  deposition,  which  the  Court  rejected  (PR  99), 
that  he  left  Yakobi  Island  around  noon  October  2,  1950 
(PR  355;  376),  and  Breseman's  (PR  114)  that  he  worked 
with  Pape  from  June  6  to  11,  1953,  on  the  Hope  and 
Rita  claims  about  2y2  miles  up  Bohemia  Valley  from  the 
main  basin  camp  on  Lisianski  Strait,  and  saw  Johnso 
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and  O'Donnell  only  once  during  that  time,  and  Brese- 
man's  (PR  116-118),  which  was  newly  discovered  evi- 
dence, as  stated  therein  (PR  116),  and  said  he  had 
worked  for  Appellee  and  with  Stahl  in  Bohemia  Basin 
in  November  and  December,  1953,  and  had  seen  no  indica- 
tions of  any  blazed  boundaries,  monuments,  or  stakes  of 
Appellee's  claims,  while  checking  the  Hope  claims  bound- 
aries which  were  blazed  and  corners  and  discovery  posts 
in  place  and  visible,  and  he  and  Stahl  walked  a  distance 
of  some  50  to  200  yards,  after  checking  the  Hope  claims, 
before  coming  to  any  of  Appellee's  claims,  and  Stahl  told 
him  that  he,  Stahl,  had  relocated  and  restaked  the  key 
claims  so  he  could  file  location  notices  thereof  should  the 
Court  hold  both  Appellee's  and  Appellants'  claims  were 
invalid,  and  Stahl  also  told  him  he  had  never  seen  any 
claims  better  marked  than  Pape's  claims  (PR  116-118). 
Johnson  had  said  Stahl  had  measured  the  greatest  share 
jof  the  claims,  and  Breseman  helped  Stahl,  and  Stahl  and 
iBreseman  had  gone  over  some  of  the  lines  as  a  separate 
party  (PR  200-201).  Appellee  did  not  call  Stahl  as  a 
witness. 

No  opposing  affidavits  were  filed. 

Breseman 's  affidavit    (PR  116-118)    was  newly  discov- 
ered evidence  competent  and  relevant  to  and  supported 
I the  issue  of  Appellants'  Hope  claims  boundaries  having 
been  properly  blazed  with  corners  and  discovery  posts  in 
; place   and   that   Appellee's    claims   did   not   have   blazed 
;  boundaries,  monuments  or  stakes. 

Appellants  specifically  called  it  to  the  Court's  atten- 
tion as  newly  discovered  evidence  in  their  argument  (PR 
711)  on  their  Motion  for  New  Trial  (PR  107-109). 
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Such  Breseman  testimony  might  well  have  changed  the 
result  of  the  trial. 

Tracy  v.  Terminal  K,  etc.,  170  F2d  635  (CAMo.); 
Murdoch  v.  U.  8.,  160  F2d  358  (CCA,  Ark.). 

It  was  not  merely  cumulative,  nor  such  as  to  do  no 
more  than  discredit,  contradict,  or  impeach  a  witness. 

The  Court  also  ignored  Pape's  affidavit  (PR  109-118), 
despite  the  facts  and  situation  before  the  Court  (pp.  14- 
19,  supra),  when  it  denied  (PR  88;  157)  Appellants' 
Motion  for  Continuance  of  Trial  (PR  76-78),  ignored 
Appellants'  request  to  reserve  decision  until  Pape's 
evidence  could  be  adduced  (PR  95),  and  rejected  Pape's 
deposition  (PR  99). 

Appellants,  therefore,  respectfully  submit  that  the 
Court  abused  its  discretion  in  overruling  (PR  118)  their 
Motion  for  New  Trial  (PR  107-109),  in  the  face  of  ex- 
ceptional circumstances  calling  for  a  new  trial. 


APPELLANTS  WERE  ENTITLED  TO  JUDGMENT  ON  THEIR 
COMPULSORY  COUNTERCLAIM. 

Question  6;  Point  10  (PR  719) 

Appellants  in  their  answer  set  forth  a  counterclaim 
under  Rule  8(a)  (Appendix,  p.  12),  which  they  therein 
denominated  (PR  73-74)  as  such  under  Rule  7(a)  (Ap- 
pendix, p.  12),  which  Rule  required  a  reply  thereto. 

Appellee  served  and  filed  no  Reply,  nor  any  motion 
against  it. 

Appellants'  Counterclaim  is  a  Compulsory  Counter- 
claim  under   Rule    13(a)    (Appendix,   p.    13)    and   arose 
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out  of  the  transaction  or  occurrence  that  is  the  subject 
matter  of  Appellee's  claim  (Amended  Complaint,  PR 
53-63),  and  had  they  not  pleaded  it  herein  they  would 
have  been  precluded  from  doing  so  in  an  independent 
action. 

Lesnik  v.  Public  Industrials  Corporation,  144  F2d 

968  (CCA  NY  1944); 
Penn.  R.  Co.  v.  Musante-Hilllips,  Inc.,  42  F.Supp. 
340  (DC  Cal.  1941). 

Appellants  submit  that  their  Counterclaim  denominated 
as  such  required  a  Reply  Rule  7(a),  supra,  or  else  stands 
admitted  under  Rule  8(d)  (Appendix,  p.  12). 

U.  S.  v.  Hole,  38  F.Supp.  600  (DC  Mont.  1941) ; 
Porter  v.  Theo  J.  Ely  Mfg.  Co.,  5  FRD  317,  (DC 

Pa.  1946) ; 
Sun-Maid,  etc.,  Assn.  v.  Neustadter  Bros.,  115  F2d 

126,  127  (CCA  Cal.); 
Peters  &  Russell  v.  Dorfman,  188   F2d  711,  713, 
(USCA  7). 

The  trial  Court  seemingly  would  have  so  held  had  he 
not  criticized  the  form  of  the  plea  (PR  105).  Appellants 
submit  that  their  Counterclaim  was  well  pleaded,  and 
that  Rule  9(g),  i.e.:  "Special  damage.  When  items  of 
special  damage  are  claimed,  they  shall  be  specifically 
stated,"  required  them  to  plead  their  special  damages, 
and  that  under  Rule  10(c),  i.e.:  "Adoption  by  Reference. 
Exhibits.  Statements  in  a  pleading  may  be  adopted  by 
reference  in  a  different  part  of  the  same  pleading  or  in 
another  pleading  or  in  any  motion  .  .  .",  they  properly 
incorporated  therein  by  reference  (PR  73)  the  allegations 
in  their  Third  Defense  (PR  68-73)  which  were  necessary 
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allegations  showing  the  foundation  of  their  claim  to  spe- 
cial and  exemplary  damages,  and  that  their  Counterclaim 
(PR  73-74),  assuming  without  conceding  that  it  was  pro- 
lix or  contained  unnecessary  allegations,  should  have  been 
construed  in  the  spirit  of  Rule  8(f),  i.e.:  " Construction  of 
pleadings.  All  pleadings  shall  be  so  construed  as  to  do 
substantial  justice,"  instead  of  being  entirely  discarded 
by  the  Court  of  its  own  volition. 

Hollander  v.  Davis,  120  F2d  131  (CCA,  Fla) ; 

Gribble  v.  Ditto,  119  F2d  278  (CCA,  NY) ; 

Bachman  v.  Seaboard  Air  Lines  R.  Co.,  80  F.Supp. 
976  (DC,  SC); 

Perry  v.  Creech  Coal  Co.,  55  F.Supp.  998  (DC, 
Ky). 

Appellants  proved  their  damages  by  Vevelstad  (PR 
544-550)  and  that  he  alone  would  have  received  annually 
around  $8,000,000  on  royalties  plus  25%  of  the  profits, 
and  that  he  had  had  an  engineer  on  the  ground  repre- 
senting buyers  (PR  573).  Appellee  adduced  no  evidence 
whatsoever  to  rebut  Vevelstad 's  evidence  in  that  respect. 


APPELLEE'S  CLAIMS  WERE  NOT  LOCATED  NOR  LOCATION 
CERTIFICATES  THEREOF  RECORDED  AS  REQUIRED  BY 
UNITED  STATES  AND/OR  ALASKAN  MINING  LAWS. 

Question  7;  Point  11  (PR  719). 

Appellee's  only  witnesses  to  actually  locating  his  claims 
were  himself  (PR  265-326)  and  Norppa  (PR  211-265). 

Appellee's  counsel  admitted  that  they  used  a  rather 
peculiar  method  in  staking  the  claims  (PR  214).  Norppa 
didn't    make    any   discoveries    and   put   in   no    discovery 
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posts  (PR  226-227).  Flynn  said  he  made  a  discovery  on 
each  claim  (PR  282),  but  he  didn't  take  samples  from 
each  claim,  only  from  Bureau  of  Mines'  pits  (PR  322). 
Neither  testified  the  ore  on  any  particular  claim  was 
such  as  to  justify  a  reasonable  man  to  mine  it.  Richelsen 
said  government  data  showed  the  ore  largely  confined  to 
Appellants'  claims,  not  disseminated  over  a  vast  area 
(pp.  60-61,  supra).  Nor  did  they  testify  which  of  their 
claims  the  ground  whereof  the  government  had  diamond 
drilled,  nor  that  they  adopted  the  previous  discoveries  of 
any  one.  Norppa  did  not  put  in  all  corner  monuments  on 
any  one  of  the  claims  (PR  248).  Appellee  didn't  go 
around  all  the  boundaries  of  any  one  claim  prior  to 
November  or  December,  1953  (PR  324).  Flynn  said  his 
discovery  posts  and  discovery  notices  were  on  the  end 
lines  of  his  various  claims  (PR  281). 

In  running  the  lines  Flynn  and  Norppa  started  at  the 
same  spot,  taking  off  in  different  directions.  Flynn  going 
along  the  end  lines  of  Yakobi  1  and  2,  putting  in  monu- 
ments as  he  went  along  (PR  283).  The  first  day  Norppa 
ran  the  southwest  line  from  Betty  1  to  Portia  3  (PR 
:216) ;  October  27  they  worked  on  the  Mayflower  Group; 
October  28  Norppa  ran  the  end  lines  of  10  claims  (PR 
218) ;  October  30  the  north  line  of  Portia  8  and  9  and  end 
i  lines  of  Portia  9,  6,  Yakobi  12,  10,  8,  and  up,  he  guessed, 
|to  Betty  5  center  line  (PR  220).  October  31  Norppa  put 
;in  the  location  notices  on  the  line  between  Betty  1,  2,  7, 
;8,  Yakobi  1,  2,  3,  4,  5,  6,  Portia  3,  4,  7  (PR  221).  They 
had  a  plan  for  staking  all  made  out  before  they  started 
I  ( PR  224 ;  277 ) .  Norppa  didn  't  know  how  the  veins  run.  He 
'had  no  idea  (PR  230).   Norppa  didn't  testify  to  the  Peli- 
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can  group.  Flynn's  only  testimony  in  regard  to  them  is 
"We  ran  the  lines  around  those  to  complete  their  staking. 
We  put  the  corner,  end,  and  discovery  posts  on  all  those 
claims"  (PE  291-292).  and  that  he  put  the  corner  posts 
in  on  Pelican  15,  16,  and  the  other  two,  and  Norppa  on 
Pelican  28,  29,  30  (PR  300).  The  Court  limited  Appel- 
lants' cross  examination  to  Flynn's  stating  he  put  in 
all  notices  which  Norppa  didn't  (PR  300). 

Each  of  the  location  notices   of  Appellee's  45   claims 
state,  for  example  Pelican  26,  "this  claim  extends  1500 
feet   southeast   and   0.0   feet   from   the   discovery  monu- 
ment on  which  this  notice  is  posted,  along  the  center  line 
of  said  claim,"  plainly  indicating  that  discovery,  if  any, 
was  on  the  end  line  not  within  each  claim,  assuming  that 
such  description  intelligibly  answers  the  question:    Does 
the   claim   extend   "1500   feet   southeast"   or   "0.0  feet" 
from   the   discovery   monument.    These   location   notices, 
Exhibits  2,  3  and  4,  over  Appellants'  objection  on  that 
very  ground    (PR   287),   were   admitted    (PR   288,   293). 
Appellee  said  they  were  carbon  copies  of  those  posted  on 
the  ground  (PR  286).    He  offered  in  evidence  no  others 
as  location  certificates  and  the  Court  termed  them  "loca- 
tion   certificates"    (PR    105);    hence,    appellants    submit 
their  insufficiency  must  be  construed  in  the  light  of  both 
Sections  47-3-31  and  47-3-33,  ACL  A  1949  (Appendix,  pp. 
7-8).     As    location    notices    they    don't    state    either    the 
number  of  feet  in  length  along  the  vein  each  way  from 
the  point  of  discovery  or  the  width  on  each  side  of  the 
center  of  the  lode  or  vein,  but  instead  say  they  include 
300  feet  of  surface  ground  on  each  side  of  the  claim's 
center  line  without   stating  that  the  claim's  center  lint 
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is  on  the  lode  or  vein,  and  as  location  certificates  they 
don't  give  the  date  of  posting  the  location  notice  or  tie 
in  to  a  permanent  monument  or  natural  object.  The 
Court  said  Appellee's  claims  were  not  well  known  enough 
to  constitute  permanent  monuments  (PR  105).  Appellee 
said  he  posted  all  his  location  notices  and  prepared  them 
in  the  evenings  after  coming  in  from  work  (PR  285;  301), 
so  inferentially  they  were  not  all  posted  on  the  same  day 
or  on  the  date  of  location  stated  in  them.  Appellee  said 
he  and  Norppa  posted  them  on  October  30  (PR  315).  In 
May,  1953,  Appellee  moved  Portia  5  discovery  post  70 
feet  southwest  and  Portia  6's  60  feet  northeast  (PR  309- 
311).  Discovery  on  Yakobi  11  was  about  300  feet  south- 
west of  the  northeast  center  end  post  (PR  305);  on 
Yakobi  12  about  40  feet  northeast  of  the  southeast  center 
and  post  (PR  306) ;  discovery  on  Yakobi  9  was  some  30 
or  40  feet  from  the  end  line  (PR  302-303) ;  on  Yakobi  1, 
2,  3,  and  4  discovery  was  5  or  10  feet  from  center  end  line 
(PR  301-302) ;  Yakobi  10,  discovery  was  20  feet  north- 
east of  the  southwest  center  end  post  (PR  304).  These 
8  claims  were  among  those  whose  title  the  Court  quieted 
in  Appellee  (PR  119-120).  Their  location  notices  did  not 
comply  with  Sec.  47-3-31,  supra,  by  stating  the  distance 
sach  way  long  the  center  of  the  claim,  let  alone  the 
vein,  from  the  discovery  point.  Portia  5  and  6  were  also 
:two  of  those  claims  (PR  120).  Inasmuch  as  Appellee 
moved  their  discovery  posts  in  May,  1953,  evidently  their 
location  notices  likewise  did  not  comply  with  Sec.  47-3- 
•31.  Nor  could  those  10  location  notices  have  complied 
Iwith  Sec.  47-3-33  when  recorded,  as  the  Court  found  (PR 
il05),  as  location  certificates  because,  instead  of  being 
1500  feet  in  length,  as   stated  in  them,  if  the   claimed 


72 


situation  on  the  ground  prevailed  (as  the  Court  hel( 
PR  106),  inasmuch  as  in  each  instance  they  said  they  ran 
1500  feet  in  a  designated  compass  direction  from  the  dis 
covery  monument,  they  actually  were  short  anywher 
from  5  to  300  feet  less  than  1500  feet.  Apparently  some 
such  discrepancy  existed  in  all  of  them  because  Appellee 
said  "They  vary,  most  of  them  5  or  10  or  15  feet,  an( 
in  6  instances,  I  think  it  is,  they  are  over  30  feet"  (PI 
303),  and  "a  few  of  them  are  singles,  but  most  of  them 
are  in  pairs"  (PR  317).  The  actual  situation  was  illus- 
trated by  Richelsen  through  his  sketch,  Exhibit  L  (PI 
441-445),  leaving  open  public  domain  between  Yakobi  1! 
and  12  of  some  340  feet.  Vevelstad  said  he  found  8  of 
Appellee's  claims,  2  going  over  a  precipice  into  a  400 
feet  deep  canyon  and  6  having  a  perimeter  of  1400  feet 
which  he  measured  with  a  line  (PR  539,  540;  526-527). 
without  adjoining  or  parallel  lines,  and  that  they  were 
staggered  locations.  Harold  Hofstad  said  within  a  dis- 
tance of  2000  feet  they  found  four  notices,  double  notice? 
(PR  489).  Discarding  Vevelstad,  Hofstad,  and  Richel- 
sen's  testimony,  clearly  at  least  10  of  Appellee's  claims 
either  were  so  located  on  the  ground  as  to  leave  open 
public  domain  between  them  which  the  trial  Court  dis- 
regarded or  else  their  location  notices  did  not  comply 
with  Sec.  47-3-31,  supra. 

Flynn  and  Norppa  were  both  experienced  mining  engi 
neers,  Flynn  with  staking  mining  claims  in  Canada  anc 
the  United  States,  Norppa  in  Canada  (PR  265-266;  211 
212;  226).  They  are  not  entitled  to  liberal  construction 
of  their  location  notices  as  though  they  were  ignoran 
prospectors    or   inexperienced   miners.     Their    failure   ii 
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their  notices  to  state  the  distance  along  the  vein  and  the 
width  each  way  therefrom  and  the  date  of  location  is 
material  because  all  of  Appellants'  location  notices  and 
certificates  of  location,  except  that  of  Svere  3,  as  well  as 
Pape's  proof  of  labor  for  1952  were  recorded  in  the  Sitka 
Eecording  Precinct  prior  to  their  locating  Appellee's 
claims  in  October  and  November,  1952. 

Jualpa  Co.  v.  Thorndyke,  4  A.  207. 

Nor  is  Yakobi  Island  a  new  mining  district,  Vevelstad 
having  located  its  ore  bodies  in  1920  (PR  523),  which 
instant  facts,  Appellants  submit,  make  inapplicable  the 
principle  stated  by  this  Court  in 

Walton  v.  Wild  Goose  Mining  Co.,  123  F.  209. 

Those  recordations  were  constructive  notice  to  Appellee 
of  those  location  notices,  certificates  of  location,  and  proof 
of  labor. 

Meydenbauer  v.  Stevens,  78  F.  787. 

Appellants  specifically  alleged  that  prior  recording  (PR 
70),  also  Appellee's  knowledge  of  Appellants'  prior  own- 
ership and  possession  (PR  73),  Appellee's  witness  Harri- 
gan  admitted  knowledge  of  them  in  May,  1953  (PR  654- 
1  655).    Nonetheless,  the  trial  Court  held  Appellants  failed 
!  to  give  Appellee  prior  actual  knowledge  (PR  103). 

Moreover,   as   stated,   the   trial   Court   held   Appellee's 
'  location  notices  were  certificates  of  location ;  hence,  they 
'  are  not  entitled  to  the  great  indulgences  with  which  inac- 
curacies and  markings  in  initial  notices  are  treated. 
Vedin  v.  McConnell,  22  F2d  735  (CCA  9). 

Appellee  had  4  maps  of  his  claims,  none  of  which  agree : 
A  map,  Exhibit  A  attached  to  and  incorporated  in  his 
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Amended  Complaint  (PR  58)  and  a  part  thereof  under 
Rule  10(c)  (Appendix,  p.  83),  which  is  now  detached 
from  the  pleading  but  should  not  be  confused  with  Appel- 
lants' Exhibit  A;  Exhibit  1,  which  does  not  show  Pelican 
15,  16,  25,  26,  28,  29  and  30  (PR  291)  but  which  are 
shown  on  the  map  attached  to  the  Amended  Complaint 
(PR  298);  Plate  20,  U.S.G.S.  Bulletin  931F,  Exhibit  A, 
which  Appellee  claimed  he  used  in  laying  out  his  claims 
(PR  278) ;  Exhibit  C,  a  tracing  which  Appellee  filed  for 
record  when  recording  his  location  notices  (PR  309). 
Space  is  too  limited  herein  to  discuss  the  variancies  in 
these  maps.  But,  for  instance,  the  only  straight  line  on 
Exhibit  1  runs  either  33°  North  or  33°  from  true  north. 
If  the  arrow  thereon  indicates  magnetic  north,  that  line  is 
63°  21'  from  true  north.  On  the  map  attached  to  the 
amended  complaint  seemingly  this  same  line  is  the  south 
line  of  a  block  and  runs  23°  west  of  true  north.  Exhibit  C 
names  the  lake  north  of  Takanis  Lake  as  "Flynn"  lake, 
Exhibit  1,  as  "Lynn  Lake."  Appellee's  Exhibit  1  was 
admitted  over  Appellants'  objection  as  too  remote,  upon 
Appellee's  assurance  he  would  connect  it  up  (PR  165), 
which  he  did  not  do.  Appellee  didn't  complete  the  staking 
of  the  Takanis  group  (PR  288-289),  to  which  are  tied  his 
claims  in  his  Complaint  (PR  4)  and  Amended  Complaint 
(PR  54),  and  the  map,  Exhibit  A  attached  to  and  made 
a  part  of  his  Amended  Complaint  (PR  58). 

All  of  Appellee's  45  claims  (PR  119-121),  except  Pel- 
ican 28,  purportedly  tie  in  to  Bohemia  Basin  Camp,  which 
is  not  a  natural  object  or  permanent  monument  (See  Q.  4, 
Point  7,  pp.  61-64  supra). 
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Stahl,  who  measured  the  greatest  share  of  the  claims, 
and  who  with  Breseman  went  over  some  of  the  lines  as 
a  separate  party,  was  not  called  as  a  witness,  but  Ex- 
hibit 1  was  offered  through  Johnson  who  said  he  had  not 
checked  out  all  of  Appellee's  claims  (PE  200-201). 

Appellants  submit  that  the  rule,  applied  by  the  trial 
Court  (PR  106),  that  marks  on  the  ground  govern,  after 
finding:     "The  descriptions  given  in  the  location  certif- 
icates of  Appellee  are  such  as  to  make  it  doubtful  whether 
they  are  sufficient "   (PR  105)  does  not  permit  deception 
of  the  adverse  claimant,  and  that  no  competent  evidence 
was  adduced  of  Appellee's  claim  markings  on  the  ground, 
and  none  whatever  of  Pelican  15,  16,  25,  26,  28,  30,  and 
that  Appellee  is  bound  by  the  descriptions  in  his  Amended 
Complaint  and  the  map  attached  to  and  made  a  part  of 
iit  (PR  54-58)  and  in  his  location  notices  and  Exhibit  C 
which  he  filed  with  them  with  the  Sitka  Recorder,  and 
that  he  made  no  discoveries,  and  adopted  no  known  dis- 
coveries, and  did  not  locate  his  claims  along  their  veins 
or  lodes,  if  any,  and  did  not  mark  the  boundaries  of  his 
i  claims  or  put  his  discovery  post  at  or  adjacent  to  the 
:  place  of  discovery,  but  put  them  on  the  end  lines,  whereas 
;  a  discovery  must  be  within  a  claim,  and  recorded  no  certif- 
icates of  location,  all  as  required  by  Sec.  47-3-31  and  Sec. 
47-3-33,  supra. 
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PAPE'S  PROOFS  OF  LABOR  WERE  PRIMA  FACIE  EVIDENCE  OF 
THE  PERFORMANCE  OF  THE  WORK  AND  MAKING  THE  IM- 
PROVEMENTS THEREIN  STATED. 


Question  8;  Point  12  (PR  719). 

Appellants'  verified,  recorded  proofs  of  labor  for  the 
assessment  years  ending  noon  July  1,  1952,  and  July  1, 
1953,  respectively,  were  admitted,  over  Appellee's  objec- 
tion that  they  were  immaterial  (PR  433),  as  Exhibits  F 
(PR  434)  and  H  (PR  435)  (Appendix,  pp.  22-25). 

They  were  not  contradicted,  other  than  possibly  by 
Klein's  negative  testimony  that  in  his  opinion  only  6  man 
8  hour  days  labor  had  been  done  upon  the  trail  (PR  687- 
689). 

Appellants  submit  that  obliterations  of  assessment  work, 

without  the  performer's  fault  or  act,  are  no  more  to  be 

charged  against  the  performer  than  removal  of  stakes, 

monuments  or  notices  without  the  locator's  act  or  fault. 

Moore  v.  Steelsmith,  1  Alaska  121. 

These  proofs  were  corroborated  by  Pape's  deposition 
(pp.  27-28  supra),  which  the  trial  Court  rejected  (PR  99). 

Section  47-3-55,  ACL  A  1949  (Appendix,  pp.  10-11),  pro- 
vides that  such  proofs,  when  recorded,  are  prima  facie 
evidence  of  the  performance  of  the  work  and  making  of 
the  improvements  therein  stated.  These  proofs  were  suf- 
ficient ;  hence,  Appellee  had  the  burden  of  disproving  them. 
Babcock  v.  O'Lanagan,  7  Alaska  171. 

They  showed  labor  and  time  spent  each  year  on  the 
trail,  which  Vevelstad  said  was  the  only  feasible  trail 
(PR  569)  and  which  Appellee's  counsel  Ward  said  he  had 
traveled  5  times  (PR  695). 
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Practically  every  witness  had  something  to  say  about 
using  the  trail,  showing  the  necessity  of  its  use  to  go 
inland  2y2  to  3  miles  into  Bohemia  Basin  from  its  limit 
on  the  beach  at  Bohemia  Creek's  mouth. 

All  the  decisions  hold  that  trail  work  is  good  assessment 
work. 

Without  conceding  that  any  of  Appellants'  claims  are 
noncontiguous  other  than  Beach  1,  2,  and  3,  through  which 
the  trail  ran,  and  possibly  Takanis  1,  or  that  the  work 
was  done  outside  them,  they  submit  that  work  on  a  trail 
affording  access  to  claims  is  good  annual  labor,  and  that 
those  proofs  as  well  as  Appellants'  witnesses  Hofstads, 
Jones,  and  Vevelstad  proved  good  and  sufficient  assess- 
ment work  on  the  Rita  and  Hope  group  of  claims,  and 
that  it  also  benefited  the  Svere  group  and  Takanis  1 
claims. 

The  trial  Court  not  only  ignored  the  prima  facie  evi- 
dence value  of  these  proofs  of  labor  but  placed  the  burden 
upon  Appellants  to  prove  that  the  work  benefited  all  their 
claims  (PR  104),  instead  of  placing  the  burden  upon 
Appellee  to  disprove  those  proofs  of  labor,  and  disre- 
garded Appellants'  positive  evidence. 

Lowe  v.  U.S.  Smelting,  Refining  &  Mining  Co.,  175 
F2d  486  (USCA  9). 
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APPELLEE  SHOULD  HAVE  FILED  A  REPLY  BRIEF 
TO  APPELLANTS'  TRIAL  BRIEF. 

Question  9;  Point  13  (PR  13). 

Appellants  called  the  trial  Court's  attention  in  their 
Motion  for  New  Trial  (PR  108)  to  Appellee's  failure  to 
file  a  reply  brief  refuting  the  law  and  facts  stated  in 
their  trial  brief.  They  concede  they  have  found  no 
authorities  on  the  effect  of  such  delinquency  or  the  duty 
of  one  litigant  to  answer  or  reply  to  the  other  litigant' 
brief. 

Appellee  neither  replied  to,  moved  against,  nor  adduced 
evidence  to  disprove  Appellants'  Compulsory  Counter- 
claim (PR  73-74),  the  burden  of  proof  whereof  they  admit 
was  upon  them.  Their  Third  Defense  (PR  68-73)  was 
also  an  affirmative  plea  for  relief,  and  in  their  trial  Brief 
(PR  93-97),  even  though  hesitantly,  they  attacked  the 
credibility  of  Appellee's  counsel  Ward,  whose  affidavit 
(PR  78-81)  was  Appellee's  only  sworn  evidence  in  oppos- 
ing Appellants'  Motion  for  a  Continuance  of  Trial  (PR 
76-78;  82-88). 

Appellants  submit  that  Appellee's  failure  to  answer  or 
reply  to  their  brief  constitutes  a  waiver,  even  an  admis- 
sion, of  Appellants'  argument  on  those  affirmative  issues 
and  charges.  The  trial  Court  found  "the  evidence  is  in 
irreconcilable  conflict  on  every  point"  (PR  100),  speaking 
of  Appellee's  contentions  (PR  99),  and  "the  descriptions 
given  in  Appellee's  location  certificates  are  such  as  to 
make  it  doubtful  whether  they  are  sufficient"  (PR  105), 
but  nonetheless  held  for  Appellee  (PR  106). 
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THE  BURDEN  SHOULD  HAVE  BEEN  PLACED  UPON  APPELLEE 
TO  PROVE  HIS  CLAIM  FOR  RELIEF  AND  TO  RELY  UPON 
THE  STRENGTH  OF  HIS  OWN  TITLE  IN  PROOF  THEREOF. 

Question  10;  Points  14  and  15  (PR  719). 

Appellants  believe  these  two  points  can  be  logically 
discussed  jointly.  They  called  attention  to  both  of  them 
in  their  Motion  for  New  Trial  (PR  109).  They  argued 
both  of  them  in  the  hearing  on  that  Motion  (PR  703). 

Although  Appellee  was  the  plaintiff,  the  learned  trial 
Court  in  its  Opinion  (PR  97-106),  instead  of  first  deter- 
mining the  sufficiency  of  Appellee's  title,  although  finding 
"the  testimony  is  in  irreconcilable  conflict  on  every  point" 
in  respect  to  Appellee's  contentions  (PR  99-100),  held 
(PR  100-104)  Appellants'  locations  were  invalid,  then 
said  the  next  question  for  determination  is  the  validity 
of  Appellee's  45  claims  (PR  104),  whereas  Appellants 
submit  the  first  question  was  the  validity  of  Appellee's 
claims  inasmuch  as  he  was  the  plaintiff.  Thereupon  al- 
though finding  "the  descriptions  given  in  Appellee's  loca- 
tion certificates  are  such  as  to  make  it  doubtful  whether 
they  are  sufficient"  (PR  105),  the  Court  held  that  Ap- 
pellee was  entitled  to  have  title  to  his  45  claims  quieted 
(PR  105-106).  Appellants  realize  this  reverse  order  of 
determination  didn't  effect  the  result  as  reflected  by  the 
judgment  (PR  119-122),  but  submit  it  clearly  shows  the 
trial  Court  erroneously  either  cast  the  burden  upon  Ap- 
pellants or  thought  they  were  the  plaintiffs. 

In  his  case  in  chief  (PR  160-326)  Appellee  adduced  no 
evidence  of  the  extent  of  conflict  between  his  and  Appel- 
lants' claims.  The  Court  sustained  Appellee's  objection 
on  the  ground  that  it  was  improper  cross   examination 
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when  Appellants  sought  to  elicit  that  information  from 
Johnson  (PR  177-180),  Appellee's  counsel  stating  "I 
didn't  ask  a  single  question  in  respect  to  Pape's  locations 
or  even  if  he  knew  Pape"  (PR  177-180).  The  particular 
purported  map,  Exhibit  7,  was  later  admitted  on  Appel- 
lee's rebuttal  (PR  619).  The  Court  volunteered  that  there 
was  only  one  camp  in  Bohemia  Basin  (PR  246),  although 
Norppa  said  there  were  several  camps  (PR  246),  and 
several  witnesses  referred  to  the  upper  and  lower  camp, 
and  Vevelstad,  Harold  Hofstad,  and  Hildre  referred  to 
the  Bohemia  Basin  Camp  as  being  at  Bohemia  Creek's 
mouth. 

The  trial  Court  originally  indicated  he  thought  the 
burden  was  on  Appellants  to  show  how  their  claims  con- 
flicted with  Appellee 's  when  it  said :  ' '  Why  not  wait  until 
the  defense  is  in,  and  then  you  can  rebut  it.  There  is  no 
use  anticipating  the  defense"  (PR  289),  also  when  it  said: 
"I  have  been  wondering  all  along  how  it  could  be  mate- 
rial" that  Appellee's  discoveries  were  not  at  the  places 
named  in  his  location  notices  (PR  305). 

Appellee  put  in  Exhibit  1  by  Johnson  (PR  166),  but 
he  admitted  that  Stahl  (who  was  not  called  as  a  witness) 
measured  the  greatest  share  of  the  claims  and  with 
Breseman  had  gone  over  some  of  the  lines  as  a  separate 
party  and  he,  Johnson,  had  not  checked  all  the  claims 
(PR  200-201).  Furthermore,  Pelican  15,  16,  25,  26,  28 
and  30  were  not  shown  thereon.  Appellants  submit  that 
Exhibit  1  did  not  prove  Appellee's  title  or  shift  the 
burden  of  proof  to  them.  See  argument  Question  7  (pp. 
68-75  supra). 
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When  Appellee  closed  his  case  in  chief,  Appellants 
moved  for  dismissal  under  Rule  41(b)  (Appendix,  pp. 
15-16)  which  the  Court  denied  (PR  326-340),  notwith- 
standing it  had  previously  indicated,  as  stated,  that  Ap- 
pellee had  the  burden  to  prove  wherein  Appellants  wrong- 
fully claimed  any  of  Appellee's  claims  (PR  180),  but 
which  proof  Appellee  did  not  make.  Whatever  proof 
Appellee  made  thereof,  he  made  on  Rebuttal,  insufficiently, 
too,  Appellants  contend. 

This  suit  was  brought  by  Appellee  to  quiet  title  to  102 
mining  claims  under  Section  56-1-91,  ACLA  1949  (p.  1, 
supra). 

Appellee  could  succeed  only  upon  the  strength  of  his 
own  title. 

Ripinshi  v.  Hinchman  (USCA  9)  181  F.786,  3  AFR 

496. 
Patton  on  Titles  announces  the  same  rule:  "Plaintiff 
can  recover  only  on  the  strength  of  his  own  title."  p.  917. 
Anderson  v.  Anvil  Hydraulic  Co.,  3  Alaska  496. 

The  burden  of  proof  was  on  Appellee  under  the  well 
known  rule,  i.e.: 

"The  complainant  in  any  action  to  quiet  title,  to 
remove  a  cloud  thereon,  or  to  determine  an  adverse 
claim  has  the  burden  of  proof  as  to  all  issues  arising 
upon  essential  allegations  of  the  complaint.  He  must 
prove  title  in  himself  if  the  answer  denies  his  title 
or  if  the  defendant  claims  title  adversely.  He  must 
also  assume  the  burden  of  showing  compliance  with 
conditions  precedent  to  his  right  to  relief."  (empha- 
sis supplied) 
Quieting  Title,  44  Am.  Jur.,  Sec.  83,  pp.  67-68. 
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"In  an  action  to  quiet  title  or  remove  a  cloud 
thereon  the  plaintiff  has  the  burden  of  proving  the 
facts  alleged  on  which  his  right  to  judgment  is  based. 

"The  burden  is  on  the  plaintiff  to  establish  that 
he  has  a  perfect  or  equitable  title  regardless  of 
whether  the  defendant's  title  is  valid  or  invalid,  and, 
when  properly  in  issue  under  the  pleadings,  the  plain- 
tiff has  the  burden  of  showing  that  his  title  or  right 
is  superior  to  that  of  the  defendant."  (emphasis  sup- 
plied). 

Quieting  Title,  74  CJS  Sec.  76(B)(1)(a)  and  (b), 
pp.  118-119. 

Appellee  did  not  sustain  that  burden  on  his  case  in 
chief,  and  Appellants.'  Motion  to  Dismiss  under  Kule 
41(b),  supra,  should  have  been  granted;  in  fact,  Appellee 
did  not  sustain  that  burden  throughout  the  entire  trial, 
and  his  action  should  have  been  dismissed. 


APPELLEE  ON  HIS  CASE  IN  CHIEF  SHOULD  HAVE  BEEN  RE- 
QUIRED TO  PROVE  THE  DEFINITE  EXTENT,  IF  ANY,  BE- 
TWEEN HIS  AND  APPELLANTS'  CLAIMS. 

Question  11;  Point  16  (PR  720). 

Appellants  presented  this  point  to  the  trial  Court  in 
their  argument  (PR  712)  on  their  Motion  for  New  Trial, 
and  had  tried  to  get  at  the  point  in  cross  examining  John- 
son but  were  overruled  (PR  177-180). 

They  urge  that  such  conflict  necessarily  is  an  issue 
made  by  Appellee's  pleadings  and  that  he  had  the  burden 
to  show  actual  injury  which  could  only  be  done  on  his 
case  in  chief  by  showing  the  extent  of  conflict  between 
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Appellants'  27  claims  and  the  102  claims  he  alleged  to 
have  located  in  both  his  Complaint  (PR  3-10)  and 
Amended  Complaint  (PR  53-61). 

"  Ordinarily,  one  must  wait  until  his  rights  have 
been  actually  interfered  with  before  he  can,  by  suit 
to  quiet  title,  implead  another  from  whom  he  antici- 
pates an  injury." 

Quieting  Title,  44  Am.  Jur.,  p.  31,  Sec.  38. 

" Plaintiff's  proofs  must  clearly  show  that  the 
claim  set  up  by  defendant  is  invalid,  and  that  it 
constitutes  a  cloud  on  plaintiff's  title." 

Quieting  Title,  74  CJS,  p.  128,  Sec.  81. 

Neither  did  Appellee  by  competent  evidence  prove  that 
conflict  on  his  rebuttal. 

Appellants  submit  that  the  principles  are  applicable 
in  Question  10  (pp.  79-82,  supra). 


APPELLEE  DISQUALIFIED  HIMSELF  TO  LOCATE  MINING 
CLAIMS  IN  ALASKA  WHEN  HE  VOLUNTARILY  STATED  HE 
WAS  A  CANADIAN  CITIZEN. 

Question  12;  Point  17  (PR  720). 

Appellants  did  not  attack  Appellee's  citizenship.  Ap- 
pellee himself  on  direct  examination  in  chief  said  he  was 
a  Canadian  citizen  in  response  to  a  question  put  by  his 
;own  counsel,  not  by  Appellants'  counsel  (PR  265). 

Appellants  are  familiar  with  the  rule  in  McKinley  Creek 
Mining  Company  v.  Alaska  M.  Co.,  183  U.S.  563,  571, 
but  reiterate  they  did  not  attack  Appellee's  citizenship. 
^For  unknown  reasons  he  himself  put  in  the  record  his 
Canadian  citizenship. 
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Sec.  47-3-9,  ACLA  1949  (p.  11,  Appendix)  according 
reciprocal  mining  rights  to  native  born  Canadian  citizens 
has  never  been  put  in  effect  for  the  reasons  stated  in 
U.  S.  Department  of  Interior  Circular  No.  430,  United 
States  Mining  Laws  (Appendix,  p.  11).  Moreover, 
Appellee  did  not  state  he  was  a  native  born  Canadian, 
but  simply  a  Canadian  citizen. 

Sec.  47-3 — 1,  ibid.  (Appendix,  p.  1),  which  was 
extended  to  Alaska  by  Sec.  47 — 3-21,  ibid.  (Appendix, 
pp.  1-3),  provides  that  all  valuable  mineral  deposits 
in  lands  belonging  to  the  United  States,  both  surveyed 
and  unsurveyed,  shall  be  free  and  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  found  to  occu- 
pation and  purchase,  by  citizens  of  the  United  States  and 
those  who  have  declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law.  Appellee  did  not 
testify  that  he  had  declared  his  intention  to  become  a 
United  States  citizen. 

Appellee  thus  voluntarily  admitted  that  he  was  dis- 
qualified to  locate  mining  claims  in  Alaska. 

Appellants  suggest  that  this  Court  in 
Vedin  v.  McConnell,  22  F2d  753,  758, 
clearly  indicated  that  had  Vedin  still  remained  an  un- 
pardoned, imprisoned  felon,  his  location  would  be  void, 
not  simply  voidable.  Likewise,  here,  had  Appellee  testi- 
fied that  he  had  declared  his  intention  to  or  had  become 
a  United  States  citizen  subsequent  to  his  making  his 
locations  in  October  and  November,  1952,  it  would  have 
cured  his  disqualification;  but,  not  having  done  so,  and 
his  Canadian  citizenship  having  been  adduced  by  himself, 
not  by  Appellants,  his  locations  were  void,  not  voidable. 
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Appellants  raised  this  point  on  argument  (PR  327-329) 
in  support  of  their  motion  to  dismiss  under  Rule  41(b), 
FRCP  (Appendix,  pp.  15-16),  also,  on  argument  (PR 
703)  of  their  Motion  for  New  Trial. 


THE  JUDGMENT  WAS  CONTRARY  TO  THE  LAW  AND  TO  THE 
PREPONDERANCE  OF  EVIDENCE. 

Question  13;  Point  18  (PR  720). 

Appellants  raised  this  point  on  their  Motion  for  New 
Trial  (PR  109).  Without  reiteration,  they  submit  that 
this  point  is  supported  by  all  their  argument  and  eviden- 
tiary facts  discussed  in  Questions  1  to  10,  supra. 

Wherefore,  Appellants  urge  that  the  trial  Court's  judg- 
ment of  April  24,  1954,  should  be  set  aside  and  reversed, 
Appellee's  action  dismissed,  and  the  trial  Court  directed 
to  enter  judgment  for  damages  against  Appellee  in  ac- 
cordance with  their  Counterclaim  (PR  73-75). 

Dated,  Juneau,  Alaska, 
November  12, 1954. 

R.  E.  Robertson, 

Robertson,  Monagle  &  Eastaugh, 
Attorneys  for  Appellants. 
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Appendix 

United    States    and    Territorial    Mining   Laws,   quoted 
?rom  Alaska  Compiled  Laws  Annotated,  1949. 

"§47-3-1.  Deposits  and  lands  open  to  exploration, 
occupation  and  purchase:  Regulations:  Local  cus- 
toms and  rules.  Except  as  otherwise  provided,  all 
valuable  mineral  deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  shall 
be  free  and  open  to  exploration  and  purchase,  and 
the  lands  in  which  they  are  found  to  occupation  and 
purchase,  by  citizens  of  the  United  States  and  those 
who  have  declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law,  and  according 
to  the  local  customs  or  rules  of  miners  in  the  several 
mining  districts,  so  far  as  the  same  are  applicable  and 
not  inconsistent  with  the  laws  of  the  United  States. 
(41  Stat  437;  CLA  1933,  §322;  30  USC  §22.)" 

"§  47-3-21.  Extension  of  United  States  laws :  Lands 
below  line  of  high  tide  or  high-water  mark  subject 
to  exploration:  Rules  and  regulations:  Exclusive 
permits :  Right  to  dump  tailings :  Pumping  from  sea : 
Roadway:  Title:  Termination  of  rights  by  state. 
The  laws  of  the  United  States  relating  to  mining 
claims,  mineral  locations,  and  rights  incident  thereto 
are  hereby  extended  to  the  Territory  of  Alaska :  Pro- 
vided, That,  subject  only  to  the  laws  enacted  by  Con- 
gress for  the  protection  and  preservation  of  the 
navigable  waters  of  the  United  States,  and  to  the 
laws  for  the  protection  of  fisheries,  and  subject  also 
to  such  general  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe  for  the  preservation  of 
order  and  the  prevention  of  injury  to  the  fisheries, 
all  land  below  the  line  of  ordinary  high  tide  on  tidal 


waters  and  all  land  below  the  line  of  ordinary  high- 
water  mark  on  nontidal  water  navigable  in  fact, 
within  the  jurisdiction  of  the  United  States,  shall  be 
subject  to  exploration  and  mining  for  gold  and  other 
precious  metals  by  citizens  of  the  United  States,  or 
persons  who  have  legally  declared  their  intentions 
to  become  such,  under  such  reasonable  rules  and  regu- 
lations as  the  miners  in  organized  mining  districts 
may  have  heretofore  made  or  may  hereafter  make  gov- 
erning the  temporary  possession  thereof  for  explora- 
tion and  mining  purposes  until  otherwise  provided 
by  law:  Provided  further,  That  the  rules  and  regu- 
lations established  by  the  miners  shall  not  be  in 
conflict  with  the  mining  laws  of  the  United  States; 
and  no  exclusive  permit  shall  be  granted  by  the  Sec- 
retary of  the  Interior  authorizing  any  person  or  per- 
sons, corporation,  or  company  to  excavate  or  mine 
under  any  of  said  waters,  and  if  such  exclusive  per- 
mit has  been  granted  it  is  hereby  revoked  and  declared 
null  and  void.  The  rules  and  regulations  prescribed 
by  the  Secretary  of  the  Interior  under  this  section 
shall  not,  however,  deprive  miners  on  the  beach  of 
the  right  hereby  given  to  dump  tailings  into  or  pump 
from  the  sea  opposite  their  claims,  except  where  such 
dumping  would  actually  obstruct  navigation  or  im- 
pair the  fisheries,  and  the  reservation  of  a  roadway 
sixty  feet  wide  under  the  tenth  section  of  the  Act 
of  May  14,  1898  (48  USC  §359;  §47-2-2  herein),  en- 
titled 'An  Act  extending  the  homestead  laws  and 
providing  for  right-of-way  for  railroads  in  the  Dis- 
trict of  Alaska,  and  for  other  purposes,'  shall  not 
apply  to  mineral  lands  or  town  sites.  No  person  shall 
acquire  by  virtue  of  this  section  any  title  to  any  land 
below  the  line  of  ordinary  high  tide  or  the  line  of 
ordinary  high-water  mark,  as  the  case  may  be,  of  the 
waters  described  in  this  section.   Any  rights  or  privi- 


leges  acquired  hereunder  with  respect  to  mining  oper- 
ations in  land,  title  to  which  is  transferred  to  a  fu- 
ture State  upon  its  admission  to  the  Union  and  which 
is  situated  within  its  boundaries,  shall  be  terminable 
by  such  State,  and  the  said  mining  operations  shall 
be  subject  to  the  laws  of  such  State.  (31  Stat  329; 
CLA  1933,  §321;  am  52  Stat  588;  61  Stat  916;  48 
USC   §381.)" 

1 '  §  47-3-22.  Length  of  claims  along  veins  or  lodes : 
Location  not  to  be  made  until  discovery  of  vein  or 
lode:  Width  at  surface:  End  lines.  Mining  claims 
upon  veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or 
other  valuable  deposits,  located  prior  to  May  10,  1872, 
shall  be  governed  as  to  length  along  the  vein  or  lode 
by  the  customs,  regulations,  and  laws  in  force  at  the 
date  of  their  location.  A  mining  claim  located  after 
the  10th  day  of  May  1872,  whether  located  by  one  or 
more  persons,  may  equal,  but  shall  not  exceed,  one 
thousand  five  hundred  feet  in  length  along  the  vein 
or  lode;  but  no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within 
the  limits  of  the  claim  located.  No  claim  shall  extend 
more  than  three  hundred  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  nor  shall  any  claim 
be  limited  by  any  mining  regulation  to  less  than 
twenty-five  feet  on  each  side  of  the  middle  of  the  vein 
at  the  surface,  except  where  adverse  rights  existing  on 
the  10th  day  of  May  1872  render  such  limitations 
necessary.  The  end  lines  of  each  claim  shall  be  par- 
allel to  each  other.  (RS  §2320;  CLA  1933,  §323;  30 
USC  §23.)" 

"§47-3-23.  Locator's  exclusive  rights  of  posses- 
sion and  enjoyment :  Extralateral  rights :  Entry  upon 
surface  of  claim  of  another.    The  locators  of  all  min- 


ing  locations  made  on  any  mineral  vein,  lode,  or 
ledge,  situated  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  existed  on  the  10th 
day  of  May  1872  so  long  as  they  comply  with  the 
laws  of  the  United  States,  and  with  State,  territorial, 
and  local  regulations  not  in  conflict  with  the  laws  of 
the  United  States  governing  their  possessory  title, 
shall  have  the  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  included  within  the  lines 
of  their  locations,  and  of  all  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of 
which  lies  inside  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical 
side  lines  of  such  surface  locations.  But  their  right 
of  possession  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof  as 
lie  between  vertical  planes  drawn  downward  as  above 
described,  through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such  planes  will 
intersect  such  exterior  parts  of  such  veins  or  ledges. 
Nothing  in  this  section  shall  authorize  the  locator  or 
possessor  of  a  vein  or  lode  which  extends  in  its  down- 
ward course  beyond  the  vertical  lines  of  his  claim 
to  enter  upon  the  surface  of  a  claim  owned  or  pos- 
sessed by  another.  (RS  §2322;  CLA  1933,  §326;  30 
USC  §26.)" 

' '  §  47-3-25.  Regulations  by  miners  of  district :  Sub- 
ject matter:  Reference  to  natural  objects  or  perma- 
nent monuments:  Records  of  claims:  Annual  labor 
or  improvements:  Amount:  Claims  in  common:  Re- 
location: Resumption  of  work:  Failure  of  coowners 
to  contribute  proportion:  Commencement  of  period: 
Expenditures  on  tunnels.   The  miners  of  each  mining 


district  may  make  regulations  not  in  conflict  with  the 
laws  of  the  United  States,  or  with  the  laws  of  the 
State  or  Territory  in  which  the  district  is  situated, 
governing  the  location,  manner  of  recording,  amount 
of  work  necessary  to  hold  possession  of  a  mining 
claim,  subject  to  the  following  requirements:  The  lo- 
cation must  be  distinctly  marked  on  the  ground  so 
that  its  boundaries  can  be  readily  traced.  All  records 
of  mining  claims  made  after  May  10,  1872,  shall  con- 
tain the  name  or  names  of  the  locators,  the  date  of 
the  location,  and  such  a  description  of  the  claim  or 
claims  located  by  reference  to  some  natural  object  or 
permanent  monument  as  will  identify  the  claim.  On 
each  claim  located  after  the  10th  day  of  May  1872, 
and  until  a  patent  has  been  issued  therefor,  not  less 
than  $100  worth  of  labor  shall  be  performed  or  im- 
provements made  during  each  year.  On  all  claims 
located  prior  to  the  10th  day  of  May  1872,  $10  worth 
of  labor  shall  be  performed  or  improvements  made 
each  year,  for  each  one  hundred  feet  in  length  along 
the  vein  until  a  patent  has  been  issued  therefor;  but 
where  such  claims  are  held  in  common,  such  expendi- 
ture may  be  made  upon  any  one  claim;  and  upon  a 
failure  to  comply  with  these  conditions,  the  claim  or 
mine  upon  which  such  failure  occurred  shall  be  open 
to  relocation  in  the  same  manner  as  if  no  location  of 
the  same  had  ever  been  made,  provided  that  the  orig- 
inal locators,  their  heirs,  assigns,  or  legal  representa- 
tives, have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location.  Upon  the  failure  of 
any  one  of  several  coowners  to  contribute  his  propor- 
tion of  the  expenditures  required  hereby,  the  coown- 
ers who  have  performed  the  labor  or  made  the  im- 
provements may,  at  the  expiration  of  the  year,  give 
such  delinquent  coowner  personal  notice  in  writing 
or  notice  by  publication  in  the  newspaper  published 


nearest  the  claim,  for  at  least  once  a  week  for  ninety 
days,  and  if  at  the  expiration  of  ninety  days  after 
such  notice  in  writing  or  by  publication  such  delin- 
quent should  fail  or  refuse  to  contribute  his  propor- 
tion of  the  expenditure  required  by  this  section,  his 
interest  in  the  claim  shall  become  the  property  of  his 
coowners  who  have  made  the  required  expenditures. 
The  period  within  which  the  work  required  to  be  done 
annually  on  all  unpatented  mineral  claims  located 
since  May  10,  1872,  including  such  claims  in  the  Terri- 
tory of  Alaska,  shall  commence  at  12  o'clock  meridian 
on  the  1st  day  of  July  succeeding  the  date  of  location 
of  such  claim. 

Where  a  person  or  company  has  or  may  run  a 
tunnel  for  the  purposes  of  developing  a  lode  or  lodes, 
owned  by  said  person  or  company,  the  money  so  ex- 
pended in  said  tunnel  shall  be  taken  and  considered 
as  expended  on  said  lode  or  lodes,  whether  located 
prior  to  or  since  May  10,  1872;  and  such  person  or 
company  shall  not  be  required  to  perform  work  on  the 
surface  of  said  lode  or  lodes  in  order  to  hold  the 
same  as  required  by  this  section.  On  all  such  valid 
claims  the  annual  period  ending  December  31,  1921, 
shall  continue  to  12  o'clock  meridian  July  1,  1922. 
(ES  §  2324;  18  Stat  315;  21  Stat  61;  42  Stat  186;  CLA 
1933,  §§  328-331;  30  USC  §  28.) " 

' '  §  47-3-30.  Manner  of  locating  claims :  Failure  to 
comply  with  act.  Any  person  who  discovers  upon  the 
public  domain  in  Alaska  any  lode  or  vein  of  rock  in 
place,  or  any  placer  deposit  which  is  open  to  location 
under  the  Mining  Laws  of  the  United  States,  may 
locate  a  lode  mining  claim  or  placer  mining  claim 
thereon  by  posting  a  notice  of  location  and  by  mark- 
ing the  boundaries  as  herein  provided.  Any  attempted 
location  of  a  mining  claim  that  does  not  fully  comply 


with  the  provisions  of  this  Act  (§§47-3-30—47-3-34, 
47-3-51,  47-3-53,  47-3-55--17-3-57  herein)  shall  be  null 
and  void.  (L  1933,  ch  83,  §  1,  p  159;  CLA  1933, 
§354.)" 

"§  47-3-31.  Designation  of  location  of  claim:  Lode 
claims :  Posting  notice :  Contents :  Monuments :  Mark- 
ing boundary  lines:  Witness  monuments.  The  dis- 
coverer of  a  lode  claim  shall  designate  the  location 
as  follows: 

(1)  By  posting  on  the  surface  at  or  adjacent  to 
the  point  of  discovery  a  plain  sign  or  notice  contain- 
ing: 

(a)  The  name  of  the  lode  claim; 

(b)  The  name  of  the  locator  or  locators ; 

(c)  The  date  of  the  location; 

(d)  The  number  of  feet  in  length  claimed  along 
the  vein  each  way  from  the  point  of  discovery,  and 
the  width  on  each  side  of  the  center  of  such  lode  or 
vein,  and 

(2)  By  erecting  on  the  vein  at  the  center  of  each 
end  line  and  at  each  corner  or  angle  of  the  claim 
substantial  monuments  of  stone  or  setting  posts,  not 
less  than  three  feet  in  height  nor  less  than  three  inches 
in  diameter  hewn  and  marked  with  the  name  of  the 
claim,  the  position  or  number  of  the  monument  and 
the  direction  of  the  boundary  lines,  and  by  cutting 
out,  blazing  or  marking  the  boundary  lines  so  that 
they  can  be  readily  traced.  Where  it  is  impracticable 
to  place  a  monument  in  its  true  position,  a  witness 
monument  shall  be  erected  and  marked  so  as  to  in- 
dicate the  true  position  of  the  corner  or  angle.  (L 
1933,  ch  83,  §2,  p  160;  CLA  1933,  §355.)" 

"§47-3-33.  Certificate  of  location:  Eecordation: 
Time  for :   Contents :  Failure  to  record :  Effect :  Com- 


pliance  after  ninety  days.  The  locator  or  locators  of 
any  lode  claim  or  placer  claim  shall  within  ninety 
(90)  days  after  the  date  of  posting  the  notice  of 
location  on  the  claim,  cause  such  claim  to  be  recorded 
by  filing  with  the  Kecorder  of  the  Recording  District 
in  which  the  claim  is  located,  a  Certificate  of  Loca- 
tion which  shall  contain: 

(a)  The  name  or  number  of  the  claim; 

(b)  The  number  of  feet  in  length  and  width  of  the 
claim ; 

(c)  The  date  of  discovering  and  of  posting  the 
notice  of  location ; 

(d)  The  name  of  the  locator  or  locators; 

(e)  A  description  of  the  claim  with  such  reference 
to  some  natural  object  or  permanent  monument  that 
an  intelligent  person,  with  a  knowledge  of  the  promi- 
nent natural  objects  and  permanent  monument  in  the 
vicinity,  could  identify  the  claim. 

Failure  to  file  for  record  the  Certificate  of  Loca- 
tion, within  the  ninety  (90)  days  as  herein  provided, 
shall  constitute  an  abandonment  of  the  claim  and  the 
ground  shall  be  open  to  location.  Provided,  however, 
That  full  compliance  with  the  provisions  of  this  Sec- 
tion, after  the  ninety  (90)  day  period  has  elapsed  but 
before  the  ground  has  been  located  by  another,  shall 
operate  to  renew  the  location  and  save  the  rights  of 
the  original  locator.  (L  1933,  ch  83,  §  4,  p  161;  CLA 
1933,  §357.)" 

"§47-3-34.  Amended  locations:  Amendment  of 
notices  and  change  of  locations :  Filing  amended  cer- 
tificate of  location.  Notices  may  be  amended  at  any 
time  and  monuments  changed  to  correspond  with  the 
amended  location  but  no  change  shall  be  made  which 
will  interfere  with  the  rights  of  others.    Whenever 


monuments  are  changed  or  an  error  has  been  made 
in  the  notice  or  in  the  Certificate  of  Location,  an 
amended  Certificate  of  Location  shall  be  filed  for 
record  in  like  manner  and  with  like  effect  as  the  orig- 
inal Certificate.  (L  1933,  ch  83,  §  5,  p  162;  CLA  1933, 
§358.)" 

"§47-3-51.  Requirement  of  performance:  For- 
feiture for  noncompliance:  Suspension  of  require- 
ment. During  each  year  beginning  at  noon  on  the 
first  (1st)  day  of  July,  and  until  patent  has  been  is- 
sued therefor,  annual  labor  shall  be  performed  or  im- 
provements made  on,  or  for  the  benefit  or  develop- 
ment of  each  mining  claim  in  the  Territory  of  Alaska 
to  the  extent  required  by  the  laws  of  the  United 
States  applicable  to  Alaska.  Upon  failure  of  the 
owner  of  any  mining  claim  to  perform  the  annual 
labor  or  make  the  improvements  required  by  the 
laws  of  the  United  States  such  claim  shall  become 
forfeited  and  open  to  location  by  others  as  if  no  lo- 
cation of  the  same  had  ever  been  made;  provided, 
that  whenever  the  general  laws  of  the  United  States 
requiring  annual  labor  upon  mining  claims  in  Alaska 
are  suspended,  the  laws  of  Alaska  requiring  annual 
labor  upon  mining  claims  shall  likewise  be  suspended 
upon  the  same  terms  and  conditions.  (L  1933,  ch  83, 
§6,  p  162;  CLA  1933,  §359;  am  L  1941,  ch  23,  §  1, 
p  61.)" 

"§47-3-53.  Affidavit:  Time  for  filing:  Contents. 
Within  ninety  (90)  days  after  the  first  (1st)  day  of 
July  of  each  year  the  owner  of  such  mining  claim,  or 
some  other  person  having  knowledge  of  the  facts, 
shall  make  and  file  for  record  with  the  Recorder  for 
the  District  in  which  the  claim  is  located,  an  affidavit 
showing  the  performance  of  such  labor  or  the  mak- 
ing of  improvements.   The  affidavit  shall  contain: 
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(a)  The  name  or  number  of  the  mining  claim  and 
where  situated; 

(b)  The  number  of  day's  work  done  and  the  char- 
acter and  value  of  the  improvements  made; 

(c)  The  date  of  the  performance  of  such  labor 
and  of  the  making  of  improvements; 

(d)  At  whose  instance  the  work  was  done  0/  the 
improvements  made; 

(e)  The  actual  amount  paid  for  such  work  and 
improvements,  and  by  whom  paid,  when  the  work  was 
not  done  by  the  owner  or  his  lessee.  (L  1933,  ch  83, 
§7,  p  162;  CLA  1933,  §360.)" 

"§47-3-55.  Effect  of  recording:  Burden  of  proof 
where  affidavit  not  filed  in  time.  The  affidavit  when 
recorded  as  provided  in  this  Act  (§§47-3-30 — 47-3-34, 
47-3-51,  47-3-53,  47-3-55—47-3-57  herein)  shall  be 
prima  facie  evidence  of  the  performance  of  the  work 
or  of  making  the  improvements  therein  stated,  but  if 
such  affidavit  be  not  filed  within  the  time  fixed  by 
this  Act  the  burden  of  proof  shall  be  upon  the 
claimant  to  establish  the  performance  of  such  work 
or  the  making  of  such  improvement.  (L  1933,  ch  83, 
§8,  p  163;  CLA  1933,  §360.)" 

Quoted  from  Title  30  USCA,  Section  28a,  1953  Cumula- 
tive Annual  Pocket  Part,  Page  11,  Act  of  June  29,  1950: 
"That  the  time  during  which  labor  may  be  per- 
formed or  improvements  made,  under  the  provisions 
of  section  2324  of  the  Revised  Statutes  of  the  United 
States  (section  28  of  this  title),  on  anjr  unpatented 
mining  claim  in  the  United  States,  including  Alaska, 
for  the  period  commencing  July  1,  1949,  is  hereby 
extended  until  the  hour  of  12  o'clock  meridian  on  the 
1st  day  of  October  1950:  Provided,  That  assessment 
work  or  improvements  required  for  the  year  ending 
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at  12  o'clock  meridian  July  1,  1951,  may  be  com- 
menced immediately  following  12  o'clock  meridian 
July  1,  1950." 

Act  of  June  29,  1950,  c.  404,  64  Stat  205. 

Quoted  from  Department  of  Interior  Circular  No.  430, 
United  States  Mining  Laws,  approved  April  11,  1922: 

"112.  Section  13,  act  of  May  14,  1898,  according 
to  native-born  citizens  of  Canada  'the  same  mining 
rights  and  privileges'  in  the  Territory  of  Alaska  as 
are  accorded  to  citizens  of  the  United  States  in  British 
Columbia  and  the  Northwest  Territory  by  the  laws 
of  the  Dominion  of  Canada,  is  not  now  and  never 
has  been  operative,  for  the  reason  that  the  only 
mining  rights  and  privileges  granted  to  any  person 
by  the  laws  of  the  Dominion  of  Canada  are  those  of 
leasing  mineral  lands  upon  the  payment  of  a  stated 
royalty,  and  the  mining  laws  of  the  United  States 
make  no  provision  for  such  leases." 

Quoted  from  Alaska  Compiled  Laws  Annotated,  1949: 
"§47-3-9.  Recriprocity  with  Canada:  Greater 
rights  not  to  be  accorded:  Rules  and  regulations. 
Native-born  citizens  of  the  Dominion  of  Canada  shall 
be  accorded  in  Alaska  the  same  mining  rights  and 
privileges  accorded  to  citizens  of  the  United  States 
in  British  Columbia  and  the  former  Northwest  Ter- 
ritory by  the  laws  of  the  Dominion  of  Canada  or 
the  local  laws,  rules  and  regulations;  but  no  greater 
rights  shall  be  thus  accorded  than  citizens  of  the 
United  States  or  persons  who  have  declared  their 
intention  to  become  such  may  enjoy  in  Alaska;  and 
the  Secretary  of  the  Interior  shall  from  time  to  time 
promulgate  and  enforce  rules  and  regulations  to 
carry  this  provision  into  effect.  (30  Stat  415;  CLA 
1933,  §353;  48  USC  §392.)" 
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"Rule  7.     Pleadings  Allowed;  Form  of  Motions 

"(a)  Pleadings.  There  shall  be  a  complaint  and 
an  answer;  and  there  shall  be  a  reply  to  a  counter- 
claim denominated  as  such;  an  answer  to  a  cross- 
claim,  if  the  answer  contains  a  cross-claim;  a  third- 
party  complaint,  if  leave  is  given  under  Rule  14  to 
summon  a  person  who  was  not  an  original  party; 
and  there  shall  be  a  third-party  answer,  if  a  third- 
party  complaint  is  served.  No  other  pleadings  shall 
be  allowed,  except  that  the  court  may  order  a  reply 
to  an  answer  or  a  third-party  answer.  As  amended 
Dec.  27,  1946,  effective  March  19,  1948." 

"Rule  8.    General  Rules  of  Pleading 

"(a)  Claims  for  Relief.  A  pleading  which  sets 
forth  a  claim  for  relief,  whether  an  original  claim, 
counterclaim,  cross-claim,  or  third-party  claim,  shall 
contain  (1)  a  short  and  plain  statement  of  the 
grounds  upon  which  the  court's  jurisdiction  depends, 
unless  the  court  already  has  jurisdiction  and  the 
claim  needs  no  new  grounds  of  jurisdiction  to  support 
it,  (2)  a  short  and  plain  statement  of  the  claim  show- 
ing that  the  pleader  is  entitled  to  relief,  and  (3)  a 
demand  for  judgment  for  the  relief  to  which  he  deems 
himself  entitled.  Relief  in  the  alternative  or  of  sev- 
eral different  types  may  be  demanded. 
#     #     *     #     * 

"(d)  Effect  of  Failure  to  Deny.  Averments  in  a 
pleading  to  which  a  responsive  pleading  is  required, 
other  than  those  as  to  the  amount  of  damage,  are 
admitted  when  not  denied  in  the  responsive  pleading. 
Averments  in  a  pleading  to  which  no  responsive 
pleading  is  required  or  permitted  shall  be  taken  as 
denied  or  avoided." 
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"Rule  9.     Pleading  Special  Matters 

*  #     *     *     • 

"(g)  Special  Damage.  When  items  of  special 
damage  are  claimed,  they  shall  be  specifically  stated." 

"Rule    12.     Defenses    and    Objections — When    and    How 
Presented — By     Pleading     or     Motion — Motion     for 

Judgment  on  Pleadings. 

•  *     #     •     # 

"(e)  Motion  for  More  Definite  Statement.  If  a 
pleading  to  which  a  responsive  pleading  is  permitted 
is  so  vague  or  ambiguous  that  a  party  cannot  rea- 
sonably be  required  to  frame  a  responsive  pleading, 
he  may  move  for  a  more  definite  statement  before 
interposing  his  responsive  pleading.  The  motion 
shall  point  out  the  defects  complained  of  and  the 
details  desired.  If  the  motion  is  granted  and  the 
order  of  the  court  is  not  obeyed  within  10  days  after 
notice  of  the  order  or  within  such  other  time  as  the 
court  may  fix,  the  court  may  strike  the  pleading  to 
which  the  motion  was  directed  or  make  such  order  as 
it  deems  just." 

"Rule  13.     Counterclaim  and  Cross-Claim 

"(a)  Compulsory  Counterclaims.  A  pleading 
shall  state  as  a  counterclaim  any  claim  which  at  the 
time  of  serving  the  pleading  the  pleader  has  against 
any  opposing  party,  if  it  arises  out  of  the  transac- 
tion or  occurrence  that  is  the  subject  matter  of  the 
opposing  party's  claim  and  does  not  require  for  its 
adjudication  the  presence  of  third  parties  of  whom 
the  court  cannot  acquire  jurisdiction,  except  that  such 
a  claim  need  not  be  so  stated  if  at  the  time  the 
action  was  commenced  the  claim  was  the  subject  of 
another  pending  action.  As  amended  Dec.  27,  1946, 
effective  March  19,  1948." 
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Rule  26.     Depositions  Pending  Action 


li 

*      •      *      *      * 


"(d)  (3)  (5)  The  deposition  of  a  witness,  whether 
or  not  a  party,  may  be  used  by  any  party  for  any 
purpose  if  the  court  finds:  *  *  *  or  5,  upon  applica- 
tion and  notice,  that  such  exceptional  circumstances 
exist  as  to  make  it  desirable,  in  the  interest  of  justice 
and  with  due  regard  to  the  importance  of  presenting 
the  testimony  of  witnesses  orally  in  open  court,  to 
allow  the  deposition  to  be  used." 

"Rule  33.     Interrogatories  to  Parties 

"Any  party  may  serve  upon  any  adverse  party 
written  interrogatories  to  be  answered  by  the  party 
served  or,  if  the  party  served  is  a  public  or  private 
corporation  or  a  partnership  or  association,  by  any 
officer  or  agent,  who  shall  furnish  such  information 
as  is  available  to  the  party.  Interrogatories  may  be 
served  after  commencement  of  the  action  and  without 
leave  of  court,  except  that,  if  service  is  made  by  the 
plaintiff  within  10  days  after  such  commencement, 
leave  .of  court  granted  with  or  without  notice  must 
first  be  obtained.  The  interrogatories  shall  be  an- 
swered separately  and  fully  in  writing  under  oath. 
The  answers  shall  be  signed  by  the  person  making 
them;  and  the  party  upon  whom  the  interrogatories 
have  been  served  shall  serve  a  copy  of  the  answers 
on  the  party  submitting  the  interrogatories  within 
15  days  after  the  service  of  the  interrogatories,  un- 
less the  court,  on  motion  and  notice  and  for  good 
cause  shown,  enlarges  or  shortens  the  time.  Within 
10  days  after  such  service  of  interrogatories  a  party 
may  serve  written  objections  thereto  together  with  a 
notice  of  hearing  the  objections  at  the  earliest  prac- 
ticable time.  Answers  to  interrogatories  to  which 
objection  is  made  shall  be  deferred  until  the  objec- 
tions are  determined. 
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"  Interrogatories  may  relate  to  any  matters  which 
can  be  inquired  into  under  Rule  26(b),  and  the  an- 
swers may  be  used  to  the  same  extent  as  provided 
in  Rule  26(d)  for  the  use  of  the  deposition  of  a 
party.  Interrogatories  may  be  served  after  a  deposi- 
tion has  been  taken,  and  a  deposition  may  be  sought 
after  interrogatories  have  been  answered,  but  the 
court,  on  motion  of  the  deponent  or  the  party  inter- 
rogated, may  make  such  protective  order  as  justice 
may  require.  The  number  of  interrogatories  or  of 
sets  of  interrogatories  to  be  served  is  not  limited 
except  as  justice  requires  to  protect  the  party  from 
annoyance,  expense,  embarrassment,  or  oppression. 
The  provisions  of  Rule  30(b)  are  applicable  for  the 
protection  of  the  party  from  whom  answers  to  inter- 
rogatories are  sought  under  this  rule.  As  amended 
Dec.  27,  1946,  effective  March  19,  1948." 

Rule  41.    Dismissal  of  Actions 

*     *     #     •     • 

"(b)  Involuntary  Dismissal:  Effect  Thereof.  For 
failure  of  the  plaintiff  to  prosecute  or  to  comply  with 
these  rules  or  any  order  of  court,  a  defendant  may 
move  for  dismissal  of  an  action  or  of  any  claim 
against  him.  After  the  plaintiff  has  completed  the 
presentation  of  his  evidence,  the  defendant,  without 
waiving  his  right  to  offer  evidence  in  the  event 
the  motion  is  not  granted,  may  move  for  a  dismissal 
on  the  ground  that  upon  the  facts  and  the  law  the 
plaintiff  has  shown  no  right  to  relief.  In  an  action 
tried  by  the  court  without  a  jury  the  court  as  trier 
of  the  facts  may  then  determine  them  and  render 
judgment  against  the  plaintiff  or  may  decline  to 
render  any  judgment  until  the  close  of  the  evidence. 
If  the  court  renders  judgment  on  the  merits  against 
the  plaintiff,  the  court  shall  make  findings  as  pro- 
vided in  Rule  52(a).    Unless  the  court  in  its  order 
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for  dismissal  otherwise  specifies,  a  dismissal  under 
this  subdivision  or  any  dismissal  not  provided  for  in 
this  rule,  other  than  a  dismissal  for  lack  of  juris- 
diction ,or  for  improper  venue,  operates  as  an  adju- 
dication upon  the  merits.  As  amended  Dec.  27,  1946, 
effective  March  19,  1948." 


Rule  52.    Findings  by  the  Court 

"(a)  Effect.  In  all  actions  tried  upon  the  facts 
without  a  jury  or  with  an  advisory  jury,  the  court 
shall  find  the  facts  specially  and  state  separately  its 
conclusions  of  law  thereon  and  direct  the  entry  of 
the  appropriate  judgment;  and  in  granting  or  refus- 
ing interlocutory  injunctions  the  court  shall  similarly 
set  forth  the  findings  of  fact  and  conclusions  of  law 
which  constitute  the  grounds  of  its  action.  Requests 
for  findings  are  not  necessary  for  purposes  of  review. 
Findings  of  fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the  op- 
portunity of  the  trial  court  to  judge  of  the  credibil- 
ity of  the  witnesses.  The  findings  of  a  master,  to  the 
extent  that  the  court  adopts  them,  shall  be  considered 
as  the  findings  of  the  court.  If  an  opinion  or  memo- 
randum of  decision  is  filed,  it  will  be  sufficient  if  the 
findings  of  fact  and  conclusions  of  law  appear 
therein.  Findings  of  fact  and  conclusions  of  law  are 
unnecessary  on  decisions  of  motions  under  Eules  12 
or  56  or  any  other  motion  except  as  provided  in 
Rule  41(b).  As  amended  Dec.  27,  1946,  effective 
March  19,  1948. 

"(b)  Amendment.  Upon  motion  of  a  party  made 
not  later  than  10  days  after  entry  of  judgment  the 
court  may  amend  its  findings  or  make  additional 
findings  and  may  amend  the  judgment  accordingly. 
The  motion  may  be  made  with  a  motion  for  a  new 
trial  pursuant  to  Rule  59.   When  findings  of  fact  are 
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made  in  actions  tried  by  the  court  without  a  jury, 
the  question  of  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  may  thereafter  be  raised  whether 
or  not  the  party  raising  the  question  has  made  in 
the  district  court  an  objection  to  such  findings  or  has 
made  a  motion  to  amend  them  or  a  motion  for  judg- 
ment. ' ' 


October  7, 1953. 
Faulkner,  Banfield  &  Boochever, 
Attorneys  at  Law, 
Box  1121, 
Juneau,  Alaska. 

Attention :  Mr.  Norman  C.  Banfield. 

Re:  No.  6840- A— E.  Miles  Flynn  v.  William  L.  Pape, 
et  al. 

Dear  Norman : 

I  am  informed  that  Mr.  Pape  is  now  enroute  to  Korea 
and  that  probably  he  will  not  return  until  about  January 
1st  next.  Therefore,  I  notify  you  that  the  defendants 
will  be  unable  to  go  to  trial  in  the  above  cause  on  De- 
cember 14th,  next,  and  that  in  all  likelihood  they  will  not 
be  able  to  go  to  trial  before  about  February  1,  1954. 

You  will  recall  that  last  Friday  when  you  called  this 
suit  up  for  trial  date  setting,  I  told  Judge  Folta  that  I 
thought  Mr.  Pape  was  enroute  to  Korea  and  I  could  not 
agree  to  the  case  being  set  for  December  14th. 

Cordially, 

R.  E.  ROBERTSON 
RER:er 
CC :    Clerk  District  Court,  Juneau. 
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November  12, 1953 


Hon.  George  W.  Folta, 
U.  S.  District  Judge, 
Federal  Building, 
Ketchikan,  Alaska. 

Re:  Suits  Nos.  5744-A,  5745-A,  and  5746- A— The  Nakat 
Packing  Corporation — Union  Bay  Fire. 

Dear  Judge: 

As  you  know,  the  only  issue  remaining  to  be  tried  in 
the  above  causes  is  that  of  the  amount  of  damages  suf- 
fered by  the  Plaintiffs. 

My  associates,  Clarke,  Clarke  &  Albertson,  and  I  think 
that  ample  time  has  elapsed  for  both  parties  to  be  ready 
to  try  that  issue  as  soon  as  it  meets  the  Court's  con- 
venience. 

I  am  therefore  today  filing  a  formal  Petition  requesting 
that  the  trial  on  those  issues  be  set  for  December  14, 
1953,  or  as  soon  thereafter  as  meets  your  convenience. 

I  believe  you  have  one  cause  presently  set  for  trial  on 
that  date,  and  on  the  2nd  ultimo,  you  set  Case  No.  6840- A, 
Flynn  v.  William  L.  Pape,  et  al.,  for  trial  to  follow  that 
case.  However,  I  informed  the  Court  at  that  time  that 
I  understood  that  one  of  the  defendants,  who  is  an  im- 
portant witness,  was  enroute  to  Korea,  and  I  could  not 
agree  to  the  case  being  set  for  December  14th.  You  then 
told  me  that  I  could  later  make  an  application  for  re- 
setting, which  I  anticipate  doing  early  next  month.  The 
defendants  cannot  go  to  trial  in  that  suit  in  the  absence 
of  Defendant  Pape,  and  from  what  I  can  presently  learn, 
he  will  be,  in  December,  at  some  unknown  destination  in 
the  Orient. 
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I  had  a  letter  from  Wilfred  a  few  days  ago,  from  which 
I  understood  that  Pat  Gilmore  had  also  suggested  that 
if  a  settlement  was  not  negotiated,  an  early  trial  be  had; 
but  of  course  Pat  will  have  to  speak  for  himself,  and  I 
don't  pretend  to  otherwise  know  his  views  of  the  question. 
I  write  you  so  that  you  may  be  apprised,  before  your 
return  to  Juneau,  of  the  Plaintiffs'  desire  to  have  an  early 
trial  in  the  Union  Bay  Fire  Suits. 

With  best  wishes, 

Cordially, 

R.  E.  ROBERTSON 
RER:jp 

3  CC :  P.  J.  Gilmore,  Jr. 
1  CC :  Clarke,  Clarke  &  Albertson 


November  28, 1953. 
Hon.  George  W.  Folta, 
District  Judge, 
Federal  Building, 
Juneau,  Alaska. 

Re :   No.  6840-A— Flynn  v.  Pape,  et  al. 
Dear  Judge: 

Defendant  Pape,  so  I  am  informed,  is  now  on  a  govern- 
ment vessel  enroute  or  on  a  secret  mission  to  the  Far 
East  and  will  not  be  back  in  the  States  until  some  time 
the  latter  part  of  January.  I  am  therefore  filing  a  motion 
that  the  above  case  not  be  tried  during  December,  as  it 
will  be  impossible  for  the  defendants  to  go  to  trial  in 
Pape's  absence. 

Your  very  truly, 

R.  E.  ROBERTSON 
RER:jp 
CC :  Faulkner,  Banfield  &  Boochever. 
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December  7, 1953. 
Hon.  George  W.  Folta, 
District  Judge, 
Federal  Building, 
Anchorage,  Alaska. 

Re :  No.  6840-A— Flynn  v.  Vevelstad,  Pape,  et  al. 
Dear  Judge  Folta: 

Referring  to  Norman  Banfield 's  letter  to  you  of  the 
30th  ultimo,  a  copy  of  which  he  sent  me: 

Plaintiff  Flynn  took  Defendant  Pape's  deposition  as 
an  adverse  witness,  under  the  Federal  Rules  of  Civil 
Procedure,  in  Seattle  on  September  8th  or  9th  last,  not 
in  October.  At  the  time  that  Mr.  Banfield  asked  you,  on 
October  2nd  last,  to  set  this  case  for  trial  on  December 
14th,  I  then  orally  informed  you  and  Mr.  Banfield  that 
I  understood  that  Mr.  Pape  would  be  absent  in  the  Far 
East  during  December  and  until  some  time  in  January, 
in  connection  with  his  service  with  the  Military  Sea 
Transport  Service. 

Hence,  Mr.  Banfield  then  knew  that  we  undoubtedly 
would  not  be  able  to  go  to  trial  on  December  14th  and 
had  something  over  two  months  in  which  to  have  taken 
the  depositions  of  his  witnesses  in  New  York  and  else- 
where in  the  United  States. 

I  personally  don't  know  how  much  time  Mr.  Pape  spent 
in  Seattle  during  October  and  November,  but  I  do  know 
that  at  the  taking  of  his  deposition  in  Seattle  on  Sep- 
tember 8th  or  9th,  he  told  Flynn 's  attorney  that  his  obli- 
gation to  answer  to  Plaintiff's  subpoena  was  a  great  in- 
convenience   to   both   him   and   the    military    service;    in 
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fact,  as  I  recall,  Mr.  Ward  then  apologized  to  Mr.  Pape 
for  having  so  subpoenaed  him. 

If  Mr.  Pape  was  in  Seattle  during  November,  at  least 
commencing  on  November  18th,  1953,  he  was  aboard 
a  ship  of  the  Military  Sea  Transport  Service  and  is  now 
serving  aboard  that  ship  on  a  voyage  to  the  Far  East, 
as  stated  in  the  enclosed  letter  of  the  3rd  instant  by  the 
Military  Sea  Transport  Service,  signed  by  L.  W.  Walters, 
Director,  Industrial  Relations  Division. 

There  is  no  means  of  obtaining  Mr.  Pape's  return  to 
Juneau  by  the  14th  instant. 

Inasmuch  as  when  I  was  in  Ketchikan  last  week,  re- 
turning to  Juneau  today,  I  understood  that  you  were 
going  to  return  from  Anchorage  to  Ketchikan,  although 
I  did  not  learn  on  what  date,  I  am  sending  a  copy  of  this 
letter  to  you  in  Anchorage,  Juneau,  and  Ketchikan. 

Cordially, 

R.  E.  ROBERTSON 
encl 

RER:jp 
CC  w/encl :  Juneau 

Ketchikan 
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Exhibit  F 

PROOF  OF  LABOR 
ON  MINING  CLAIM 

STATE  OF  WASHINGTON,    ) 

\  gg 

COUNTY  OF  KING.  )  . 

Before  me  the  subscriber  personally  appeared  WIL- 
LIAM L.  PAPE,  Brinnan,  Washington,  who  being  first 
duly  sworn  on  oath,  deposes  and  says:  That  he  has  per- 
formed labor  and  made  improvements  upon  the  following 
described  mining  claims,  to-wit:  The  Hope  Nickel  Lode 
Mining  Claims  numbered  1  to  12  inclusive  as  recorded 
in  Book  11,  pages  152  to  158,  the  Rita  Nickel  Lode  Mining 
Claims  numbered  1  to  4  inclusive  recorded  in  Book  11, 
pages  151  to  152,  the  Sverre  Nickel  Lode  Claim,  recorded 
in  Book  11,  page  161,  situated  in  the  Sitka  Mining  & 
Recording  District,  in  S.  E.  Alaska,  during  the  year  end- 
ing July  1st,  1952,  for  and  on  behalf  of  the  Aurora 
Nickel  Company,  the  owner  of  said  mining  claims,  in  the 
sum  and  value  of  over  $1700.00,  (Seventeen  Hundred 
Dollars),  that  such  labor  and  improvements  consisted  of 

Feet  of  Shaft,  feet  of  Feet  of  Tunne,  open  cuts 

and  repairs  of  the  roads,  trails,  and  buildings  on  the 
property,  also  purchase  of  tools  and  materials  needed, 
and  extended  over  seventy  days'  time  and  that  the  same 
was  filed  by  said  William  L.  Pape. 

s/William  L.  Pape 

SUBSCRIBED  and  SWORN  to  before  me  this  8th  day 

of  July,  1952. 

s/Mabel  E.  Chuts 

Notary  Public  for  Washington. 

Commission  expires: 

(SEAL)  October  23,  1952. 
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UNITED  STATES  OF  AMERICA,) 

)  ss.   CERTIFICATE 
TERRITORY  OF  ALASKA.  ) 

I,  FRANK  H.  B.  RICHARDS,  the  duly  appointed, 
qualified,  and  acting  Commissioner  and  Ex-Officio  Re- 
corder for  the  Sitka,  Alaska,  Commissioner's  and  Re- 
corder's Precinct  and  District,  hereby  certify  that  the 
foregoing  and  hereunto  attached  constitutes  a  full,  true 
and  correct  copy  of  that  certain  Proof  of  Labor  as  it 
appears  of  record  in  Lode  Record  Book  No.  11,  on  page 
204,  of  the  records  of  said  Precinct  and  District,  where 
it  was  recorded  on  July  25,  1952. 

IN  WITNESS  WHEREOF,  I  have  set  my  hand  and 

official  seal  this  10th  day  of  December,   1953,  in   Sitka, 

Alaska. 

FRANK  H.  B.  RICHARDS 
FRANK  H.  B.  RICHARDS 

U.  S.  Commissioner  and  Ex-Officio 

Recorder  for  the  Sitka,  Alaska, 
Commissioner's  and  Recorder's 
Precinct  and  District. 
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Exhibit  H 

AFFIDAVIT  OF  ANNUAL  LABOR 

United  States  of  America  ) 

)  ss. 
Territory  of  Alaska  ) 

Before  me,  the  subscriber,  personally  appeared  William 
L.  Pape,  who,  being  duly  sworn,  saith : 

First.  That  he  has  personal  knowledge  of  the  facts 
with  reference  to  the  annual  labor  performed  and  im- 
provements made  during  the  year  commencing  at  12 
o'clock  noon,  July  1,  1952,  upon,  or  for  the  benefit  of  the 
following  named  mining  claims,  Hope  Lode  Claim  1  to 
12  inclusive  recorded  in  Book  11  Pages  152  to  158.  The 
Rita  Lode  Claims  1  to  4  Recorded  in  Book  11  Pages  151 
to  152.  The  Svere  Lode  Claim  Record  Book  11  Page  161 
which  said  mining  claims  are  located  in  the  Sitka  Record- 
ing District  S.  E.  Alaska,  and  are  situated  as  follows: 

These  mining  claims  are  located  on  Yakobi  Island  in  the 
Bohemia  Basin  and  about  2y2  miles  S.  S.  West  from 
outflow  of  Bohemia  Creek  in  Lisiansky  Straits. 

Second.  That  during  the  said  year  98  man-days  of 
work  were  performed  and  improvements  were  made  upon 
or  for  the  benefit  of  the  said  mining  claims,  the  character 
and  value  of  which  said  improvements  are  as  follows : 

Clearing  and  about  700  feet  of  trenches  also  the  tunnel 
and  trail  work. 

Total  value  of  improvements:  over  $2000 

Third.  That  the  said  labor  was  performed  and  the 
said  improvements  were  made  between  the  following 
dates : 
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From  April  24  1953  to  June  30  1953. 

Fourth.  That  the  said  work  was  done  and  the  said 
improvements  were  made  at  the  instance  of  Aurora  Nickel 
Co.  owner. 

Fifth.  That  the  actual  sum  paid  for  the  said  work  and 
improvements  amounted  to  $2,000.00  and  that  the  said 
amount  was  paid  by  William  L.  Pape. 

WILLIAM  L.  PAPE. 
Subscribed  and  sworn  to  before  me  this  3rd  day  of  July, 

1953. 

R.  E.  ROBERTSON 
Title   NOTARY  PUBLIC  FOR  ALASKA 

(Notarial  Seal)         My  commission  expires  June  24,  1957. 

UNITED  STATES  OF  AMERICA,   ) 

)    ss. 
TERRITORY  OF  ALASKA.  ) 

I,  Frank  H.  B.  Richards,  the  duly  appointed,  qualified, 
and  acting  Commissioner  and  Ex-Officio  Recorder  for  the 
Sitka  Alaska,  Commissioner's  and  Recorder's  Precinct 
and  District,  hereby  certify  that  the  foregoing  and  here- 
unto attached  constitutes  a  full,  true,  and  correct  copy 
of  that  certain  Affidavit  of  Annual  Labor  as  it  appears 
of  record  in  Lode  Record  Book  No.  11,  on  pages  294-295, 
of  the  records  of  said  Precinct  and  District,  where  it  was 
recorded  on  July  6,  1953. 

FRANK  H.  B.  RICHARDS 
U.  S.  Commissioner  and  Ex-Officio 
Recorder   for    the    Sitka,    Alaska, 
Commissioner's     and     Recorder's 
Precinct  and  District. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape,  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regu- 
lations, 1500  linear  feet  and  horizontal  measurement  on  the 
Rita  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  allowed 
by  law,  together  with  300  feet  east  side  and  300  feet  on 
the  west  side  of  the  middle  of  said  vein  at  the  surface,  so 
far  as  can  be  determined  from  present  developments;  and 
all  veins,  lodes,  ledges  or  deposits  and  surface  ground, 
within  the  lines  of  said  claim  1500  feet  running  South 
from  center  of  discovery;  said  discovery  being  situated 
upon  said  lode,  vein,  ledge  or  deposit ;  and  within  the  lines 
of  said  claim  in  Sitka  Mining  District,  S.  E.  Alaska  de- 
scribed by  metes  and  bounds  as  follows,  to-wit : 

BEGINNING   at   Cor.   No.   1    (the   discovery  corner), 

running  thence  300  feet  E.,  to  a  post  marked ;  thence 

1500  feet  S.,  to  a  post  marked  corner  (Cor.  No.  2); 

thence  600  feet  W.,  to  a  post  marked  corner  (Cor. 

No.  3) ;  thence  1500  feet  N.,  to  a  post  marked ;  thence 

300  feet  E.,  to  a  post  marked  corner  (Cor.  No.  4), 

the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of   discovery  upon   which  this   notice   is   posted   is  in   a 
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southerly  direction  from  the  center  of  the  Miner  Isl.  line, 

distant  feet,  and  2  miles  westerly  from  mouth  of 

Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Rita  #1. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator 
Located  1  October  1950 

Filed  and  recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  159,  Sitka  Precinct,  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape,  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regu- 
lations, 1500  linear  feet  and  horizontal  measurement  on 
the  Rita  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  allowed 
by  law,  together  with  300  feet  east  side  and  300  feet  on 
the  west  side  of  the  middle  of  said  vein  at  the  surface, 
so  far  as  can  be  determined  from  present  development; 
and  all  veins,  lodes,  ledges  or  deposits  and  surface  ground, 
within  the  lines  of  said  claim  1500  feet  running  north 
from  center  of  discovery;  said  discovery  being  situated 
upon  said  lode,  vein,  ledge  or  deposit,  and  within  the 
lines  of  said  claim,  in  Sitka  Mining  District,  S.  E.  Alaska 
described  by  metes  and  bounds  as  follows,  to-wit : 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner),  run- 
ning thence  300  feet  E.,  to  a  post  marked  2;  thence  1500 
feet  N.,  to  a  post  marked  3  corner  (Cor.  No.  2) ;  thence 
600  feet  W.,  to  a  post  marked  4  corner  (Cor.  No.  3); 
thence  1500  feet  S.,  to  a  post  marked  5;  thence  300  feet 
E.,  to  a  post  marked  1  corner,  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 
southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
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distant  4  miles  and  2  miles  westerly  from  mouth  of  Bo- 
hemia Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Rita  #2. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator 
Located  1  October  1950 

Filed  and  recorded  on  the  4th  day  of  October,  1950;  at 
10 :00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  pages 
Nos.  159  &  160,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape,  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Rita  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles,  and  variations,  as  al- 
lowed by  law,  together  with  300  feet  at  the  surface,  so 
far  as  can  be  determined  from  present  developments;  and 
all  veins,  lodes,  ledges  or  deposits  and  surface  ground, 
within  the  lines  of  said  claim  1500  feet  running  south 
from  center  of  discovery;  said  discovery  being  situated 
upon  said  lode,  vein,  ledge  or  deposit,  and  within  the 
lines  of  said  claim,  in  Sitka  Mining  District,  S.  E.  Alaska 
described  by  metes  and  bounds  as  follows,  to-wit : 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  E.,  to  a  post  marked  2;  thence 
1500  feet  S.,  to  a  post  marked  3  corner  (Cor.  No.  2) ; 
thence  600  feet  W.,  to  a  post  marked  4  corner  (cor.  No.  3) ; 
thence  1500  feet  N.,  to  a  post  marked  5;  thence  300  feet 
E.,  to  a  post  marked  1  corner,  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 
southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4  miles  and  2  miles  westerly  from  mouth  of  Bo- 
hemia Creek  and  Tidewater. 
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This  claim  to  be  known  as  the  Rita  #3. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator 
Located  1  October  1950. 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  160,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PKESENTS  That  I, 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Rita  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  al- 
lowed by  law,  together  with  300  feet  east  side  and  300 
feet  on  the  west  side  of  the  middle  of  said  vein  at  the 
surface,  so  far  as  can  be  determined  from  present  develop- 
ments ;  and  all  veins,  lodes,  ledges  or  deposits  and  surface 
ground,  within  the  lines  of  said  claim  1500  feet  running 
north  from  center  of  discovery;  said  discovery  being 
situated  upon  said  lode,  vein,  ledge  or  deposit,  and  within 
the  lines  of  said  claim,  in  Sitka  Mining  District,  S.  E. 
Alaska  described  by  metes  and  bounds  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  E.,  to  a  post  marked  2;  thence 
1500  feet  N.,  to  a  post  marked  3  corner;  thence  600  feet 
W.,  to  a  post  marked  4  corner;  thence  1500  feet  S.,  to  a 
post  marked  5;  thence  300  feet  E.,  to  a  post  marked  1 
corner,  the  place  of  beginning. 

This  claim  is  further  described  as  follows :  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 
southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
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distant  4  miles  and  2  miles  westerly  from  mouth  of  Bo- 
hemia Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Rita  #4. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator 
Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  pages 
Nos.  160  &  161,  in  Sitka  Precinct,  at  Sitka,  Alaska. 


34 

Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  al- 
lowed by  law,  together  with  300  feet  on  South  side  and 
300  feet  on  the  North  side  of  the  middle  ,of  said  vein  at 
the  surface,  so  far  as  can  be  determined  from  present 
developments;  and  all  veins,  lodes,  ledges  or  deposits  and 
surface  ground,  within  the  lines  of  said  claim  1500  feet 

running  S.  W.  from  center  of  discovery  and  feet 

running  from  center   of  discovery;   said  discovery 

being  situated  upon  said  lode,  vein,  ledge  or  deposit,  and 
with  the  lines  of  said  claim,  in  Sitka  Mining  District,  S. 
E.  Alaska  described  by  metes  and  bounds  as  follows, 
to-wit : 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  S.  E.,  to  a  post  marked  2;  thence 
1500  feet  S.  W.,  to  a  post  marked  3  corner;  thence  600 
feet  N.  W.,  to  a  post  marked  4  corner;  thence  1500  feet 
N.  E.,  to  a  post  marked  5;  thence  300  feet  S.  E.,  to  a 
post  marked  1  corner,  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of   discovery   upon   which  this   notice   is   posted  is   in   a 

I 
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Southerly  Direction  from  Miner  Isl.  line,  distant  4  miles, 
and  2y2  miles  from  mouth  of  Bohemia  creek  and  Tide- 
water. 

This  claim  to  be  known  as  the  Hope  #1. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE 
Locator 
Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claim  Record  Book  No.  11,  at  page 
No.  152,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PEESENTS  That  I 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  al- 
lowed by  law,  together  with  300  feet  on  South  side  and 
300  feet  on  the  North  side  of  the  middle  of  said  vein  at 
the  surface,  so  far  as  can  be  determined  from  present 
development;  and  all  veins,  lodes,  ledges  or  deposits  and 
surface  ground,  within  the  lines  of  said  claim  1500  feet 
running  N.  E.  from  center  of  discovery  being  situated 
upon  said  lode,  vein,  ledge  or  deposit,  and  within  the 
lines  of  said  claims,  in  Sitka  Mining  District,  S.  E.  Alaska 
described  by  metes  and  bounds,  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  N.  W.,  to  a  post  marked  2;  thence 
1500  feet  N.  E.,  to  a  post  marked  3  corner;  thence  600 
feet  S.  E.,  to  a  post  marked  4  corner;  thence  1500  feet 
S.  W.,  to  a  post  marked  5 ;  thence  300  feet  N.  W.,  to  a 
post  marked  1  corner  (Cor.  No.  1);  thence  the  place 
beginning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon   which   this   notice   is   posted   is   in   a 
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southerly  direction  from  Miner  Isl.,  distant  4  miles  and 
2y2  miles  from  mouth  of  Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #2. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE        (SEAL) 

Locator 
Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10 :00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  pages 
Nos.  152  and  153,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PEESENTS  That  I 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  al- 
lowed by  law,  together  with  300  feet  on  south  side  and 
300  feet  on  the  north  side  of  the  middle  of  said  vein  at 
the  surface,  so  far  as  can  be  determined  from  present 
developments;  and  all  veins,  lodes,  ledges,  or  deposits 
and  surface  ground,  within  the  lines  of  said  claim  1500 
feet  running  S.  W.  from  center  of  discovery,  and  being 
situated  upon  said  lode,  vein,  ledge  or  deposit,  and  within 
the  lines  of  said  claim,  in  Sitka  Mining  District,  S.  E. 
Alaska  described  by  metes  and  bounds  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  S.  E.,  to  a  post  marked  2; 
thence  1500  feet  S.  W.,  to  a  post  marked  3  corner  (Cor. 
No.  2) ;  thence  600  feet  N.  W.,  to  a  post  marked  4  corner 
(Cor.  No.  3) ;  thence  1500  feet  N.  E.,  to  a  post  marked  5; 
thence  300  feet  S.  E.,  to  a  post  marked  1  corner  (Cor. 
No.  4) ;  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 


39 


direction  from  the  center  of  Miner  Isl.  line,  distant  4 
miles,  and  2y2  miles  from  mouth  of  Bohemia  Creek  and 
Tidewater. 

This  claim  to  be  known  as  the  - 

Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 

Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  153,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I 
William  L.  Pape  the  undersigned  citizen  of  the  LTnited 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  al- 
lowed by  law,  together  with  300  feet  on  south  side  and 
300  feet  on  the  north  side  of  the  middle  of  said  vein  at 
the  surface,  so  far  as  can  be  determined  from  present 
developments;  and  all  veins,  lodes,  ledges  or  deposits  and 
surface  ground,  within  the  lines  of  said  claim  1500  feet 
running  N.  E.  from  center  of  discovery;  said  discovery 
being  situated  upon  said  claim,  in  Sitka  Mining  District, 
S.  E.  Alaska  described  by  metes  and  bounds  as  follows 
to-wit : 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  N.  W.,  to  a  post  marked  2; 
thence  1500  feet  N.  E.,  to  a  post  marked  3  corner  (Cor. 
No.  2) ;  thence  600  feet  S.  E.,  to  a  post  marked  4  corner 
(Cor.  No.  3);  thence  1500  feet  S.W.,  to  a  post  marked  5; 
thence  300  feet  N.  W.,  to  a  post  marked  1  corner,  the 
place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 
southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
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distant  4^  miles,  and  21/2  miles  from  mouth  of  Bohemia 
Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #4. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 

Located  1  October  1950 

Filed  and  Kecorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  154,  in  Sitka  precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PKESENTS  That  I 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  lineal  feet  and  horizontal  measurement  on  the 
Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  allowed 
by  law,  together  with  300  feet  on  south  side  and  300  feet 
on  the  north  side  of  the  middle  of  said  vein  at  the  sur- 
face, so  far  as  can  be  determined  from  present  develop- 
ments ;  and  all  veins,  lodes,  ledges  or  deposits  and  surface 
ground,  with  the  lines  of  said  claim  1500  feet  running 
S.  W.  from  center  of  discovery;  said  discovery  being  sit- 
uated upon  said  lode,  vein,  ledge  or  deposit,  and  within 
the  lines  of  said  claim,  in  Sitka  Mining  District,  S.  E. 
Alaska  described  by  metes  and  bounds  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner),  run- 
ning thence  300  feet  S.  E.,  to  a  post  marked  2;  thence 
1500  feet  S.  W.,  to  a  post  marked  3  corner  (Cor.  No.  2) ; 
thence  600  feet  N.  W.  to  a  post  marked  4  corner  (Cor. 
No.  3);  thence  1500  feet  N.  E.,  to  a  post  marked  5; 
thence  300  feet  S.  E.,  to  a  post  marked  1  corner  (Cor. 
No.  4) ;  thence  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a  south- 
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erly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4*£  miles,  and  2y2  miles  from  mouth  of  Bohemia 
Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #5 

Discovered  1  October  1950 

WILLIAM  L.  PAPE  ( SEAL) 

Locator 
Located  1  October  1950 

Filed  and  Kecorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  the  Lode  Claims  Kecord  Book  No.  11,  at 
pages  No.  154  &  155,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PKESENTS  That  I 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  do  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regula- 
tions, 1500  linear  feet  and  horizontal  measurement  on  the 
Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the  vein 
thereof,  with  all  its  dips,  angles  and  variations,  as  allowed 
by  law,  together  with  300  feet  on  south  side  and  300  feet 
on  the  north  side  of  the  middle  of  said  vein  at  the  sur- 
face, so  far  as  can  be  determined  from  present  develop- 
ments ;  and  all  veins,  lodes,  ledges  or  deposits  and  surface 
ground,  within  the  lines  of  said  claim  1500  feet  running 
N.  E.  from  center  of  discovery;  said  discovery  being  sit- 
uated upon  said  lode,  vein,  ledge  or  deposit,  and  within 
the  lines  of  said  claim,  in  Sitka  Mining  District  S.  E. 
Alaska,  described  by  metes  and  bounds  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner),  run- 
ning thence  300  feet  N.  W.,  to  a  post  marked  2,  thence 
1500  feet  N.  E.,  to  a  post  marked  3  corner  (Cor.  No.  2) ; 
thence  600  feet  S.  E.,  to  a  post  marked  4  corner  (Cor.  No. 
3) ;  thence  1500  feet  S.  W.,  to  a  post  marked  5;  thence  300 
feet  N.  W.,  to  a  post  marked  1  corner,  the  place  begin- 
ning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice   is   posted  is   in   a 
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southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4^2  miles  and  2y2  miles  from  mouth  of  Bohemia 
Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #6. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE  (SEAL) 

Locator 
Located  1  October  1950 

Filed  and  Kecorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11  at  page 
No.  155,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape,  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and 
all  subsequent  Acts,  and  with  local  customs,  laws  and  reg- 
ulations, 1500  linear  feet  and  horizontal  measurement  on 
the  Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the 
vein  thereof,  with  all  its  dips,  angles  and  variations,  as 
allowed  by  law,  together  with  300  feet  on  the  east  side 
and  300  feet  on  the  west  side  of  the  middle  of  said  vein 
at  the  surface,  so  far  as  can  be  determined  from  present 
development;  and  all  veins,  lodes,  ledges  or  deposits  and 
surface  ground,  within  the  lines  of  said  claim  1500  feet 
running  N.  E.  from  center  of  discovery;  said  discovery 
being  situated  upon  said  lode,  vein,  ledge  or  deposit, 
and  within  the  lines  of  said  claim,  in  Sitka  Mining  Dis- 
trict, S.  E.  Alaska  described  by  metes  and  bounds  as 
follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner),  run- 
ning thence  300  feet  S.  E.,  to  a  post  marked  2,  thence 
1500  feet  S.  W.,  to  a  post  marked  3  corner  (Corner  No.  2) ; 
thence  600  feet  N.W.,  to  a  post  marked  4  corner  (Cor. 
No.  3) ;  thence  1500  feet  N.  E.,  to  a  post  marked  5;  thence 
300  feet  S.E.,  to  a  post  marked  1  corner;  the  place  begin- 
ning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a  south- 
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erly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4  miles,  and  6500  ft.  westerly  direction  from  mouth 
of  Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #7. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE  ( SEAL) 

Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  pages 
Nos.  155  &  156,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape,  the  undersigned  Citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim, 
by  right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regu- 
lations, 1500  linear  feet  and  horizontal  measurement  on 
the  Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the 
vein  thereof,  with  all  its  dips,  angles  and  variations,  as 
allowed  by  law,  together  with  300  feet  on  east  side  and 
300  feet  on  the  West  side  of  the  middle  of  said  vein  at  the 
surface,  so  far  as  can  be  determined  from  present  devel- 
opments; and  all  veins,  lodes,  ledges  or  deposits  and  sur- 
face ground,  within  the  lines  of  said  claim  1500  feet  run- 
ning S.  W.  from  center  of  discovery;  said  discovery  being 
situated  upon  said  lode,  vein,  ledge  or  deposit,  and  within 
the  lines  of  said  claim,  in  Sitka  Mining  District,  S.  E. 
Alaska  described  by  metes  and  bounds  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner),  run- 
ning thence  300  feet  N.  W.,  to  a  post  marked  2;  thence 
1500  feet  N.E.,  to  a  post  marked  3  corner  (Cor.  No.  2); 
thence  600  feet  S.  E.,  to  a  post  marked  4  corner  (Cor.  No. 
3) ;  thence  1500  feet  S.  W.,  to  a  post  marked  5;  thence  300 
feet  N.  E.,  to  a  post  marked  1  corner,  the  place  begin- 
ning. 

This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which   this   notice   is   posted  is  in  a 
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southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4  miles,  and  6500  ft.  westerly  direction  from 
mouth  of  Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #8. 

Discovered  1  October  1950 

WILLIAM  L.  PAPE  ( SEAL) 

Locator 

Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  156,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape,  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery,  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and 
all  subsequent  Acts,  and  with  local  customs,  laws  and 
regulations,  1500  linear  feet  and  horizontal  measurement 
on  the  Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the 
vein  thereof,  with  all  its  dips,  angles  and  variations,  as 
allowed  by  law,  together  with  300  feet  east  side  and  300 
feet  on  the  west  side  of  the  middle  of  said  vein  at  the 
surface,  so  far  as  can  be  determined  from  present  devel- 
opments; and  all  veins,  lodes,  ledges  or  deposits  and  sur- 
face ground,  within  the  lines  of  said  claim  1500  feet  run- 
ning S.  W.  from  center  of  discovery;  said  discovery 
being  situated  upon  said  lode,  vein,  ledge  or  deposit,  and 
within  the  lines  of  said  claim,  in  Sitka  Mining  District, 
S.  E.  Alaska,  described  by  metes  and  bounds  as  follows, 
to-wit : 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  S.  E.,  to  a  post  marked  2;  thence 
1500  feet  S.  W.,  to  a  post  marked  3  corner  (Cor.  No.  2) ; 
thence  600  feet  N.  W.,  to  a  post  marked  4  (Cor.  No.  3) ; 
thence  1500  feet  N.  E.,  to  a  post  marked  5 ;  thence  300  feet 
S.  E.,  to  a  post  marked  1  corner  (Cor.  No.  4) ;  the  place 
beginning. 
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This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 
southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4  miles,  and  6500  ft.  westerly  direction  from  mouth 
of  Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #9. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator 

Located  1  October  1950 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  record  book  No.  11,  at  pages 
Nos.  156  &  157,  in  the  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PKESENTS  That  I, 
William  L.  Pape,  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim,  by 
right  of  discovery  and  location,  in  compliance  with  the 
Mining  Act  of  Congress,  approved  May  10,  1872,  and  all 
subsequent  Acts,  and  with  local  customs,  laws  and  regu- 
lations, 1500  linear  feet  and  horizontal  measurement  on 
the  Hope  Nickel  lode,  vein,  ledge  or  deposit  along  the 
vein  thereof,  with  all  its  dips,  angles  and  variations,  as 
allowed  by  law,  together  with  300  feet  west  side  and  300 
feet  on  the  east  side  of  the  middle  of  said  vein  at  the 
surface,  so  far  as  can  be  determined  from  present  de- 
velopments; and  all  veins,  lodes,  ledges  or  deposits  and 
surface  ground,  within  the  lines  of  said  claim  1500  feet 
running  N.  E.  from  center  of  discovery;  said  discovery 
being  situated  upon  said  lode,  vein,  ledge  or  deposit,  and 
within  the  lines  of  said  claim,  in  Sitka  Mining  District, 
S.  E.  Alaska,  described  by  metes  and  bounds  as  follows, 
to-wit : 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  N.  E.,  to  a  post  marked  2;  thence 
1500  feet  N.  E.,  to  a  post  marked  3  corner  (Cor.  No.  2); 
thence  600  feet  S.  E.,  to  a  post  marked  4  corner  (Cor. 
No.  3) ;  thence  1500  feet  S.  W.,  to  a  post  marked  5;  thence 
300  feet  N.  W.,  to  a  post  marked  1  corner,  the  place 
beginning. 
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This  claim  is  further  described  as  follows:  The  point 
of  discovery  upon  which  this  notice  is  posted  is  in  a 
southerly  direction  from  the  center  of  the  Miner  Isl. 
line,  distant  4  miles  and  6500  ft.  westerly  direction  from 
mouth  of  Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #10. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator. 

Located  1  October  1950. 

Filed  and  Eecorded  on  the  4th  day  of  October,  1950,  at 
10:00  A.M.,  in  Lode  Claim  Eecord  Book  No.  11,  at  page 
No.  157,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I 
William  L.  Pape  the  undersigned  citizen  of  the  LTnited 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim, 
by  right  of  discovery  and  location,  in  compliance  with 
the  Mining  Act  of  Congress,  approved  May  10,  1872,  and 
all  subsequent  Acts,  and  with  local  customs,  laws  and 
regulations,  1500  linear  feet  and  horizontal  measure- 
ment on  the  Hope  Nickel  lode,  vein,  ledge  or  deposit 
along  the  vein  thereof,  with  all  its  dips,  angles  and  varia- 
tions, as  allowed  by  law,  together  with  300  feet  west 
side  and  300  feet  on  the  east  side  of  the  middle  of  said 
vein  at  the  surface,  so  far  as  can  be  determined  from 
present  developments;  and  all  veins,  lodes,  ledges  or 
deposits  and  surface  ground,  within  the  lines  of  said 
claim  1500  feet  running  S.  W.  from  center  of  discovery; 
said  discovery  being  situated  upon  said  lode,  vein,  ledge 
or  deposit;  and  within  the  lines  of  the  said  claim,  in 
Sitka  mining  district,  S.  E.  Alaska,  described  by  metes 
and  bounds  as  follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  S.  E.,  to  a  post  marked  2;  thence 
1500  feet  S.  W.,  to  a  post  marked  3  corner;  thence  600 
feet  N.  W.,  to  a  post  marked  4  corner;  thence  1500  feet 
N.  E.,  to  a  post  marked  5;  thence  300  feet  S.  E.,  to  a 
post  marked  1  corner,  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of   discovery  upon   which   this   notice   is   posted  is   in   a 


southerly  direction  from  the  center  of  the  Miner  Isl. 
line,  distant  4  miles  and  6500  ft.  westerly  from  mouth 
of  Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #11. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator. 

Located  1  October  1950. 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  B,ook  No.  11,  at  page 
Nos.  157  &  158,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

LOCATION  NOTICE 

KNOW  ALL  MEN  BY  THESE  PRESENTS  That  I, 
William  L.  Pape  the  undersigned  citizen  of  the  United 
States,  has  this  first  day  of  October  1950,  located  and 
claimed,  and  by  these  presents  does  locate  and  claim, 
by  right  of  discovery  and  location,  in  compliance  with 
the  Mining  Act  of  Congress,  approved  May  10,  1872, 
and  all  subsequent  Acts,  and  with  local  customs,  laws 
and  regulations,  1500  linear  feet  and  horizontal  measure- 
ment on  the  Hope  Nickel  lode,  vein,  ledge  or  deposit 
along  the  vein  thereof,  with  all  its  dips,  angles  and  varia- 
tions, as  allowed  by  law,  together  with  300  feet  east  side 
and  300  feet  on  the  west  side  of  the  middle  of  said  vein 
at  the  surface,  so  far  as  can  be  determined  from  present 
developments;  and  all  veins,  lodes,  ledges  or  deposits 
and  surface  ground,  within  the  lines  of  said  claim  1500 
feet  running  N.  E.  from  center  of  discovery;  said  dis- 
covery being  situated  upon  said  lode,  vein,  ledge  or  de- 
posit, and  within  the  lines  of  said  claim,  in  Sitka  Mining 
District,  S.  E.  Alaska  described  by  metes  and  bounds  as 
follows,  to-wit: 

BEGINNING  at  Cor.  No.  1  (the  discovery  corner), 
running  thence  300  feet  N.  W.,  to  a  post  marked  2; 
thence  1500  feet  N.  E.,  to  a  post  marked  3  corner;  thence 
600  feet  S.  E.,  to  a  post  marked  4  corner;  thence  1500 
feet  S.  W.,  to  a  post  marked  5;  thence  300  feet  N.  W.,  to 
a  post  marked  1;  corner,  the  place  beginning. 

This  claim  is  further  described  as  follows:  The  point 
of   discovery  upon   which   this  notice   is   posted  is   in   a 
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southerly  direction  from  the  center  of  the  Miner  Isl.  line, 
distant  4  miles  and  6500  ft.  westerly  from  mouth  of 
Bohemia  Creek  and  Tidewater. 

This  claim  to  be  known  as  the  Hope  #12. 
Discovered  1  October  1950 

WILLIAM  L.  PAPE         (SEAL) 
Locator. 

Located  1  October  1950. 

Filed  and  Recorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  158,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  E 

CERTIFICATE  OF  LOCATION 
LODE  CLAIM 

Notice  is  hereby  given  that  the  undersigned  has  lo- 
cated and  claims  by  right  of  discovery  a  quartz  or  lode 
claim  1500  feet  in  length  by  600  feet  in  width,  along  the 
Hope  Nickel  lode  or  vein  situate  on  Yacobi  Isl.,  Bohemia 
Basin,  S.  E.  Alaska  together  with  all  the  dips,  variations, 
spurs,  and  angles,  and  all  veins,  lodes,  ledges  and  de- 
posits, the  tops  or  apices  of  which  are  within  the  lines 
thereof,  together  with  all  surface  ground  embraced  within 
the  said  lines,  said  claim  being  1500  feet  in  length  and 
300  feet  on  each  side  of  the  center  of  said  vein  or  lode, 
and  is  particularly  described  as  follows,  to-wit: 

(1)  The  name  of  said  claim  shall  be  the  SVERE  claim. 

(2)  The  name-s  of  the  Locators  thereof  is-are  William 
L.  Pape. 

(3)  The  date  of  discovery  and  location  thereof  is  first 
day  of  October,  1950. 

(4)  The  discovery  post  or  stake  is  situate  3^  miles 
in  a  southerly  direction  from  Miner  Isl.  and  2  miles 
in  a  westerly  direction  from  mouth  of  Bohemia 
Creek  and  tidewater,  and  said  claim  is  marked  upon 
the  ground  by  substantial  posts,  stakes,  and  monu- 
ments, as  prescribed  by  law,  and  is  described  as 
follows:  Commencing  at  the  discovery  stake;  run- 
ning thence  in  an  easterly  direction  300  feet  to  post 
No.  1;  thence  in  a  northerly  direction  1500  feet  to 
post  No.  2;  thence  in  a  westerly  direction  600  feet 
to  post  No.  3;  thence  in  a  southerly  direction  1500 
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feet  to  post  No.  4;  thence  in  an  easterly  direction 
300  feet  to  post  discovery  No.  1. 
The  center  end  lines  of  said  claim  are  cut,  blazed,  and 
marked  with  posts  or  monuments,  so  that  the  same  can 
be  readily  traced. 

Dated  1  October,  1950.  WILLIAM  L.  PAPE 

Locator. 

Filed  and  Eecorded  on  the  4th  day  of  October,  1950;  at 
10:00  A.M.,  in  Lode  Claims  Kecord  Book  No.  11,  at  page 
No.  161,  in  Sitka  Precinct,  at  Sitka,  Alaska. 


60 

Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1  day 
of  July  1952,  located,  and  claimed,  and  by  these  presents 
does  locate,  and  claim,  by  right  of  discovery  and  location 
certificate  in  compliance  with  the  mining  acts  of  Congress, 
approved  May  10,  1872,  and  with  all  subsequent  acts,  and 
in  compliance  with  the  mining  laws  of  the  statutes  of  the 
Territory  of  Alaska,  and  with  local  customs,  laws  and 
regulations,  1500  linear  feet,  horizontal  measurements, 
on  the  Hope  Nickel  lode,  vein,  ledge,  or  deposits,  along 
the  vein  thereof,  with  all  its  dips,  angles,  spurs,  and 
variations,  as  allowed  by  law,  together  with  300  feet  on 
the  westerly  side  and  300  feet  on  the  easterly  side  of 
the  middle  of  said  vein  at  the  surface,  so  far  as  can  be 
determined  from  present  developments,  and  all  veins, 
lodes,   ledges,   spurs,   or   deposits,    and    surface   grounds 

within  the  lines  of  said  location  feet  running  

from  center  of  discovery  and feet  running  

from  center  of  discovery,  said  discovery  being  situated 
upon  said  lode,  vein,  ledge,  or  deposit,  and  within  the 
lines  of  said  location,  in  the  Sitka  mining  district,  Yacobi 
Isl.  Territory  of  Alaska  described  by  metes  and  bounds  as 
follows,   to-wit: 

Beginning  at  corner  No.  1,  thence  in  a  westerly  direc- 
tion 300  feet  to  Post  #2;  thence  Southerly  1500  feet  to 
corner  No.  3,  thence  easterly  600  feet  to  corner  No.  4, 
thence  northerly  1500  feet  to  corner  No.  5,  thence  wes- 
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terly  300  feet  to  corner  No.  1,  the  place  of  beginning. 
And  further,  the  line  of  this  location  joins  and  over- 
laps    feet  on  the  of  the  group  locations. 

The  name  of  this  location  is  Doris  #1. 

Said  lode  was  discovered  the  1  day  of  July  A.  D.,  1952. 

Post  #1  is  located  4.4  miles  southerly  from  Rock  point 
light  and  2.8  miles  southwesterly  from  north  side  entrance 
of  Stag  Bay. 

Witnesses :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

HAROLD  R.  JONES       By  W.  L.  PAPE  V.P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11:45  A.  M.,  in  Lode  Claims  Record  Book  No.  11,  at 
page  No.  201,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1st 
day  of  July  1952,  located,  and  claimed,  and  by  these 
presents  does  locate,  and  claim,  by  right  of  discovery  and 
location  certificate  in  compliance  with  the  mining  acts  of 
Congress,  approved  May  10,  1872,  and  with  all  subsequent 
acts,  and  in  compliance  with  the  mining  laws  of  the  stat- 
utes of  the  Territory  of  Alaska,  and  with  local  customs, 
laws  and  regulations,  1500  linear  feet,  horizontal  measure- 
ments, on  the  Hope  Nickel  lode,  vein,  ledge,  or  deposits, 
along  the  vein  thereof,  with  all  its  dips,  angles,  spurs, 
and  variations,  as  allowed  by  law,  together  with  300  feet 
on  the  West  side  and  300  feet  on  the  East  side  of  the 
middle  of  said  vein  at  the  surface,  so  far  as  can  be 
determined  from  present  developments,  and  all  veins, 
lodes,   ledges,   spurs,    or    deposits,   and   surface   grounds 

within   the   lines   of   said  location   feet   running  

from  center  of  discovery  and  feet  running  

from  center  of  discovery,  said  discovery  being  situated 
upon  said  lode,  vein,  ledge,  or  deposit,  and  within  the 
lines  of  said  location,  in  the  Sitka  mining  district,  Ya- 
kobi  Island  and  Territory  of  Alaska  described  by  metes 
and  bounds  as  follows,  to-wit: 

Beginning  at  corner  No.  1,  whence  the  in  a  westerly 
direction  300  feet  to  Post  #2;  thence  Northerly  1500  feet 
to  corner  No.  3,  thence  Easterly  600  feet  to  corner  No.  4, 
thence  Southerly  1500  feet  to  corner  No.  5,  thence  Wes- 
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terly  300  feet  to  corner  No.  1,  the  place  of  beginning. 

&nd  further,  the  line  of  this  location  joins  and 

overlaps feet  on  the of  the group  of  locations. 

The  name  of  this  location  is  Doris  #2. 

Said  lode  was  discovered  the  1st  day  of  July  A.  D.,  1952. 

Post  #1  is  located  4.4  miles  Southerly  from  Kock  Point 
Light  and  2.8  miles  South  Westerly  from  North  side  en- 
hance of  Stag  Bay. 

Witness :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

HAROLD  R.  JONES       By  W.  L.  PAPE  V.P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
Ll:45  A.M.,  in  Lode  Mining  Claims  Record  Book  No.  11, 
it  page  No.  201  &  202,  in  Sitka  precinct,  at  Sitka,  Alaska. 
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Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1st  da^ 
of  July  1952,  located,  and  claimed,  and  by  these  presents 
does  locate,  and  claim,  by  right  of  discovery  and  location 
certificate  in  compliance  with  the  mining  acts  of  Congress, 
approved  May  10,  1872,  and  with  all  subsequent  acts,  and 
in  compliance  with  the  mining  laws  of  the  statutes  of  the 
Territory  of  Alaska,  and  with  local  customs,  laws  and 
regulations,  1500  linear  feet,  horizontal  measurements, 
on  the  Hope  Nickel  lode,  vein,  ledge,  or  deposits,  along 
the  vein  thereof,  with  all  its  dips,  angles,  spurs,  and 
variations,  as  allowed  by  law,  together  with  300  feet  on 
the  westerly  side  and  300  feet  on  the  easterly  side  of  the 
middle  of  said  vein  at  the  surface,  so  far  as  can  be  deter- 
mined from  present  developments,  and  all  veins,  lodes, 
ledges,   spurs,   or   deposits,  and   surface   grounds   within 

the  lines  of  said  location feet  running from  center 

of  discovery  and  feet  running  from  center 

of  discovery  ,  said  discovery  being  situated  upon 

said  lode,  vein,  ledge,  or  deposits,  and  within  the  lines 

of  said  location,  in  the  Sitka  Mining  district,  Yakobi 

Island  and  Territory  of  Alaska  described  by  metes  and 
bounds  as  follows,  to-wit: 

Beginning  at  corner  No.  1,  whence  the  in  a  westerh 
direction  300  feet  to  post  #2  thence  Southerly  1500  feel 
to  corner  No.  3,  thence  Easterly  600  feet  to  corner  No.  4 
thence  Northerly  1500  feet  to  corner  No.  5,  thence  Wes 
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terly  300  feet  to  corner  No.   1,  the  place  of  beginning, 

and  further,  the  line  of  this  location  joins  and 

overlaps  feet  on  the of  the group  locations. 

The  name  of  this  location  is  Doris  #3. 

Said  lode  was  discovered  the  1st  day  of  July  A.  D.,  1952. 

Post  #1  is  located  4.4  miles  Southerly  from  Kock  Point 
Light  and  2.8  miles  South  Westerly  from  North  Side  en- 
trance of  Stag  Bay. 

Witness :  Locator : 

EARL  LAESEN  AURORA  NICKEL  COMPANY 

HAROLD  R.  JONES       By  W.  L.  PAPE  V.P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11 :45  A.  M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  202,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1  day 
of  July  1952,  located,  and  claimed,  and  by  these  presents 
does  locate,  and  claim,  by  right  of  discovery  and  location 
certificate  in  compliance  with  the  mining  acts  of  Congress, 
approved  May  10,  1872,  and  with  all  subsequent  acts,  and 
in  compliance  with  the  mining  laws  of  the  statutes  of  the 
Territory  of  Alaska,  and  with  local  customs,  laws  and 
regulations,  1500  linear  feet,  horizontal  measurements, 
on  the  Hope  Nickel  lode,  vein,  ledge,  or  deposit,  along 
the  vein  thereof,  with  all  its  dips,  angles,  spurs,  and 
variations,  as  allowed  by  law,  together  with  300  feet  on 
the  west  side  and  300  feet  on  the  east  side  of  the 
middle  of  said  vein  at  the  surface,  so  far  as  can  be  deter- 
mined from  present  developments,  and  all  veins,  lodes, 
ledges,   spurs,   or   deposits,  and   surface   grounds   within 

the  lines  of  said  location feet  running from  center 

of  discovery  and  feet  running  from  center 

of  discovery  ,  said  discovery  being  situated  upon 

said  lode,  vein,  ledge,  or  deposit,  and  within  the  lines 
of  said  location,  in  the  Sitka  Mining  district,  Yacobi 
Territory  of  Alaska  described  by  metes  and  bounds  as 
follows,  to-wit: 

Beginning  at  corner  No.  1,  whence  the  in  a  westerly 
direction  300  feet  to  Post  #2  thence  Northerly  1500  feet 
to  corner  No.  3,  thence  Easterly  600  feet  to  corner  No.  4, 
thence  Southerly  1500  feet  to  corner  No.  5,  thence  Wes- 
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terly  300  feet  to  corner  No.  1,  the  place  of  beginning. 

And  further,  the  line  of  this  location  joins  and 

overlaps  feet  on  the  of  the  group  locations. 

The  name  of  this  location  is  Doris  #4. 

Said  lode  was  discovered  the  1  day  of  July  A.  D.,  1952. 

Post  #1  is  located  4.4  miles  Southerly  from  Rock  Point 
Light  and  2.8  miles  South  Westerly  from  North  side 
entrance  of  Stag  Bay. 

Witness :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

HAROLD  R.  JONES       By  W.  L.  PAPE  V.P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11 :45  A.  M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  203,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1  day 
of  July  1952,  located,  and  claimed,  and  by  these  presents 
does  locate,  and  claim,  by  right  of  discovery  and  location 
certificate  in  compliance  with  the  mining  acts  of  Congress, 
approved  May  10,  1872,  and  with  all  subsequent  acts,  and 
in  compliance  with  the  mining  laws  of  the  statutes  of  the 
Territory  of  Alaska,  and  with  local  customs,  laws  and 
regulations,  1500  linear  feet,  horizontal  measurements, 
on  the  Hope  Nickel  lode,  vein,  ledge,  or  deposits,  along 
the  vein  thereof,  with  all  its  dips,  angles,  spurs,  and 
variations,  as  allowed  by  law,  together  with  300  feet  on 
the  westerly  side  and  300  feet  on  the  easterly  side  of  the 
middle  of  said  vein  at  the  surface,  so  far  as  can  be  deter- 
mined from  present  developments,  and  all  veins,  lodes, 
ledges,   spurs,   or   deposits,  and   surface   grounds   within 

the  lines  of  said  location feet  running from  center 

of  discovery  and  feet  running  from  center 

of  discovery,  said  discovery  being  situated  upon 

said  lode,  vein,  ledge,  or  deposits,  and  within  the  lines 
of  said  location,  in  the  Sitka  mining  district  county  of 
and  Territory  of  Alaska  described  by  metes  and  bounds 
as  follows,  to-wit: 

Beginning  at  corner  No.  1,  whence  the  in  a  westerly 
direction  300  feet  to  post  #2;  thence  Southerly  1500  feet 
to  corner  No.  3,  thence  easterly  600  feet  to  corner  No.  4, 
thence  northerly  1500  feet  to  corner  No.  5,  thence  westerly 
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300  feet  to  corner  No.  1,  the  place  of  beginning.  And 
further,  the  line  of  this  location  joins  and  over- 
laps    feet  on  the of  the group  locations. 

The  name  of  this  location  is  Svere  #2. 

Said  lode  was  discovered  the  first  day  of  July  A.  D., 
1952. 

Post  #1  is  located  4.7  miles  in  a  southerly  direction 
from  Miner  Isl.  and  2  miles  in  a  westerly  direction  from 
the  mouth  of  Bohemia  Creek. 

Witness :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

FRED  S.  JONES  By  W.L.  PAPE  V.P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11 :45  A.  M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  198,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  I 
LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 
That  we,  the  undersigned,  a  corporation  has  this  1 
day  of  July  1952,  located,  and  claimed,  and  by  these 
presents  does  locate,  and  claim,  by  right  of  discovery  and 
location  certificate  in  compliance  with  the  mining  acts  of 
Congress,  approved  May  10,  1872,  and  with  all  subse- 
quent acts,  and  in  compliance  with  the  mining  laws  of  the 
statutes  of  the  Territory  of  Alaska,  and  with  local 
customs  laws  and  regulations,  1500  linear  feet,  horizontal 
measurements,  on  the  nickel-iron  lode,  vein,  ledge,  or 
deposits,  along  the  vein  thereof,  with  all  its  dips,  angles, 
spurs,  and  variations,  as  allowed  by  law,  together  with 
300  feet  on  the  north  side  and  300  feet  on  the  south  side 
of  the  middle  of  said  vein  at  the  surface,  so  far  as  can 
be  determined  from  present  developments,  and  all  veins, 
lodes,   ledges,    spurs,   or    deposits,    and   surface   grounds 

within  the  lines  of  said  location  feet  running  from 

center  of  discovery  _..  and  feet  running  from 

center  of  discovery ,  said  discovery being  situated 

upon   said  lode,  vein,  ledge,   or  deposit,  and  within  the 

lines  of  said  location,  in  the  mining  district,  county 

of  State  of  described  by  metes  and  bounds  as 

follows,  to-wit: 

Beginning  at  Corner  No.  1,  whence  the  300  feet  in  a 
northerly  direction  to  Post  #2;  thence  westerly  1500 
feet  to  corner  No.  3,  thence  southerly  600  feet  to  corner 
No.  4,  thence  easterly  1500  feet  to  corner  No.  5,  thence 
northerly  300  feet  to  corner  No.  1,  the  place  of  beginning. 
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And  further,  the  line  of  this  location  ,  joins  and 

overlaps  feet  on  the  of  the  group  locations. 

The  name  of  this  location  is  Takanis  #1. 

Said  lode,  was  discovered  the  1  day  of  July  A.  D.,  1952. 

The  location  of  Post  #1  is  southerly  5.7  miles  from 
Rock  Point  light  and  northeasterly  4  miles  from  north 
side  entrance  of  Stag  Bay. 

Witness :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

LELAND  BESEL  By  W.  L.  PAPE 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11 :45  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  pages 
Nos.  197  &  198,  in  Sitka  Precinct,  at  Sitka,  Alaska. 


72 


Exhibit  I 

LOCATION  CEETIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 
That  we,  the  undersigned,  a  corporation  has  this  1 
day  of  July  1952,  located,  and  claimed,  and  by  these 
presents  does  locate,  and  claim,  by  right  of  discovery  and 
location  certificate  in  compliance  with  the  mining  acts  of 
Congress,  approved  May  10,  1872,  and  with  all  subse- 
quent acts,  and  in  compliance  with  the  mining  laws  of  the 
statutes  of  the  Territory  of  Alaska,  and  with  local 
customs,  laws  and  regulations,  1500  linear  feet,  horizontal 
measurements,  on  the  nickel-iron  lode,  vein,  ledge,  or 
deposits,  along  the  vein  thereof,  with  all  its  dips,  angles, 
spurs,  and  variations,  as  allowed  by  law,  together  with 
300  feet  on  the  north  side  and  300  feet  on  the  south  side 
of  the  middle  of  said  vein  at  the  surface,  so  far  as  can 
be  determined  from  present  developments,  and  all  veins, 
lodes,   ledges,    spurs,    or    deposits,    and    surface    grounds 

within  the  lines  of  said  location feet  running from 

center  of  discovery  _..  and  feet  running  from 

center  of  discovery ,  said  discovery being  situated 

upon   said  lode,  vein,  ledge,   or  deposit,  and  within  the 
lines  of  said  location,  in  the  Sitka  mining  district,  county 

of  and  Territory  of  Alaska  described  by  metes  and 

bounds  as  follows,  to-wit: 

Beginning  at  corner  No.  1,  whence  the  in  a  northerly 
direction  300  feet  to  corner  post  #2;  thence  Westerly 
1500  feet  to  corner  No.  3,  thence  Southerly  600  feet  to 
corner  No.  4,  thence  Easterly  1500  feet  to  corner  No.  5, 
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thence  northerly  300  feet  to  corner  No.  1,  the  place  of 

beginning.   And  further,  the  line  of  this  location  

joins  and  overlaps  feet  on  the  of  the  group 

locations. 

The  name  of  this  location  is  Beach  #1. 

Said  lode  was  discovered  the  Is  day  of  July  A.  D.,  1952. 

Post  #1  is  located  2600  yards  South  of  Rock  Point 
Light  and  50  yards  South-west  of  the  mouth  of  Bohemia 
Creek. 

Witness :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

LELANDBESEL  ByW.L.PAPE    V.  P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11:45  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  200,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1 
day  of  July  1952,  located,  and  claimed,  and  by  these 
presents  does  locate,  and  claim,  by  right  of  discovery  and 
location  certificate  in  compliance  with  the  mining  acts  of 
Congress,  approved  May  10,  1872,  and  with  all  subse- 
quent acts,  and  in  compliance  with  the  mining  laws  of  the 
statutes  of  the  Territory  of  Alaska,  and  with  local 
customs,  laws  and  regulations,  1500  linear  feet,  horizontal 
measurements,  on  the  nickel-iron  lode,  vein,  ledge,  or 
deposits,  along  the  vein  thereof,  with  all  its  dips,  angles, 
spurs,  and  variations,  as  allowed  by  law,  together  with 
300  feet  on  the  south  side  and  300  feet  on  the  north  side 
of  the  middle  of  said  vein  at  the  surface,  so  far  as  can 
be  determined  from  present  developments,  and  all  veins, 
lodes,   ledges,    spurs,    or   deposits,    and    surface    grounds 

within  the  lines  of  said  location feet  running _..  from 

center  of  discovery  _  and  feet  running  from 

center  of  discovery ,  said  discovery being  situated 

upon   said  lode,  vein,  ledge,   or  deposit,  and  within  the 
lines  of  said  location,  in  the  Sitka  mining  district,  county 

of Territory  of  Alaska  described  by  metes  and  bounds 

as  follows,  to-wit: 

Beginning  at  corner  No.  1,  whence  the  in  a  northerly 
direction  300  feet  to  corner  post  #2;  thence  Westerly 
1500  feet  to  corner  No.  3,  thence  Southerly  600  feet  to 
corner  No.  4,  thence  Easterly  1500  feet  to  corner  No.  5, 
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thence  Northerly  300  feet  to  corner  No.  1,  the  place  of 

beginning.    And  further,  the  line  of  this  location  

joins  and  overlaps  feet  on  the  —  of  the  group 

locations. 

The  name  of  this  location  is  Beach  #2. 

Said  lode  was  discovered  the  1  day  of  July  A.  D.,  1952. 

Post  #1  is  located  2800  yards  South  of  Rock  Point 
Light  and  250  yards  South-west  of  the  mouth  of  Bohemia 
Creek. 

Witness :  Locator : 

EARL  LARSEN  AURORA  NICKEL  COMPANY 

LELAND  BESEL  By  W.  L.  PAPE    V.  P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11 :45  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  pages 
Nos.  199  &  200,  in  Sitka  Precinct,  at  Sitka,  Alaska. 
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Exhibit  I 

LOCATION  CERTIFICATE 

Territory  of  Alaska  )  ss. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  we,  the  undersigned,  a  corporation  has  this  1 
day  of  July  1952,  located,  and  claimed,  and  by  these 
presents  does  locate,  and  claim,  by  right  of  discovery  and 
location  certificate  in  compliance  with  the  mining  acts  of 
Congress,  approved  May  10,  1872,  and  with  all  subse- 
quent acts,  and  in  compliance  with  the  mining  laws  of  the 
statutes  of  the  Territory  of  Alaska,  and  with  local 
customs,  laws  and  regulations,  1500  linear  feet,  horizontal 
measurements,  on  the  nickel-iron  lode,  vein,  ledge,  or 
deposits,  along  the  vein  thereof,  with  all  its  dips,  angles, 
spurs,  and  variations,  as  allowed  by  law,  together  with 
300  feet  on  the  south  side  and  300  feet  on  the  north  side 
of  the  middle  of  said  vein  at  the  surface,  so  far  as  can 
be  determined  from  present  developments,  and  all  veins, 
lodes,   ledges,    spurs,   or    deposits,    and    surface    grounds 

within  the  lines  of  said  location feet  running from 

center  of  discovery  _..  and  feet  running  from 

center  of  discovery ,  said  discovery being  situated 

upon   said  lode,  vein,  ledge,   or  deposit,  and  within  the 
lines  of  said  location,  in  the  Sitka  mining  district,  county 

of  and  Territory  of  Alaska,  described  by  metes  and 

bounds  as  follows,  to-wit : 

Beginning  at  corner  No.  1,  whence  the  in  a  northerly 
direction  300  feet  to  corner  Post  #2;  thence  Westerly 
1500  feet  to  corner  No.  3,  thence  Southerly  600  feet  to 
corner  No.  4,  thence  Easterly  1500  feet  to  corner  No.  5, 
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thence  Northerly  300  feet  to  corner  No.  1,  the  place  of  be- 
ginning.   And  further,  the  line  of  this  location  

joins  and  overlaps  feet  on  the  of  the  group 

locations. 

The  name  of  this  location  is  Beach  #3. 

Said  lode  was  discovered  the  1  day  of  July  A.  D.,  1952. 

Post  #1  is  located  3000  yards  south  of  Kock  Point 
Light  and  450  yards  southwest  of  the  mouth  of  Bohemia 
Creek. 

Witness :  Locator : 

EARL  LARSEN      AURORA  NICKEL  COMPANY 

LELAND  BESEL     By  W.  L.  PAPE  V.  P. 

Filed  and  Recorded  on  the  25th  day  of  July,  1952;  at 
11:45  A.M.,  in  Lode  Claims  Record  Book  No.  11,  at  page 
No.  199,  in  Sitka  Precinct,  at  Sitka,  Alaska. 


78 

From  Exhibit  2 
LODE  CLAIM 

Notice  of  Location 

of  the  Mayflower  No.  2  Mining  Claim. 

Notice  is  hereby  given  that  the  undersigned,  having 
complied  with  all  the  requirements  of  the  Laws  of  the 
United  States,  and  the  local  laws,  customs  and  regula- 
tions has  this  27th  day  of  October  A.  D.  1952  discov- 
ered, located  and  claimed  1500  linear  feet,  horizontal 
measurement  of,  on  and  along  the  lode  or  vein  of  quartz 
or  other  rock  in  place  bearing  gold,  silver,  copper,  lead 
or  other  metals,  with  300  feet  of  surface  ground  on  each 
side  of  the  center  line  of  said  claim;  together  with  all 
dips,  spurs,  angles,  and  variations  as  allowed  by  law; 
and  all  veins,  lodes,  deposits,  and  ground  within  the  lines 
of  said  claim;  situated  in  the  Sitka  mining  district,  Ter- 
ritory of  Alaska.  The  general  course  of  said  vein  or 
deposit  as  nearly  as  can,  at  this  time,  be  determined  is 
North- West  and  South-East.  This  claim  extends  1500  feet 
North- West  and  0.0  feet  from  the  discovery  monument  on 
which  this  notice  is  posted,  along  the  course  of  said  center 
line  of  said  claim.  Said  claim  is  more  particularly  de- 
scribed as  follows : 

Mayflower  No.  2  claim  is  situated  in  Bohemia  Basin, 
on  the  east  side  of  Yakobi  Island,  Alaska,  and  it  adjoins 
Mayflower  No.  5  and  Portia  No.  1  claims.  It  is  about 
3000  ft.  North-West  of  Bohemia  Basin  Camp. 

Witnesses : 

s/  E.  Norppa  s/  E.  M.  Flynn 

s/  S.  S.  Maki  Locators  and  claimants. 
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UNITED  STATES,  DISTRICT  OF  ALASKA. 

Division  No.  1  Sitka  Precinct  No.  4  ss. 

Frank  H.  B.  Richards,  commissioner  and  Ex-Officio  Re- 
corder for  the  Recording  District  of  Sitka,  No.  4,  do 
hereby  certify  that  the  within  and  foregoing  instrument 
of  writing  was  filed  for  record  in  my  office  on  the  4  day 
of  Nov  A.D.  1952  at  30  minutes  past  11  o'clock  A.M.  and 
duly  recorded  in  the  Lode  Record  Book  No.  11  on  page 
222  the  records  of  the  Recording  District  of  Sitka,  No.  4 
Division  No.  1,  Territory  of  Alaska. 

Attest    s/    Frank  H.  B.  Richards 

Commissioner  and  Ex  Officio  Recorder. 
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From  Exhibit  2 

LODE  CLAIM 

Notice  of  Location 

of  the  Portia  No.  3  Mining  Claim. 

Notice  is  hereby  given  that  the  undersigned,  having 
complied  with  all  the  requirements  of  the  Laws  of  the 
United  States,  and  the  local  laws,  customs  and  regula- 
tions has  this  29th  day  of  October  A.  D.  1952  discov- 
ered, located  and  claimed  1500  linear  feet,  horizontal 
measurement  of,  on  and  along  the  lode  or  vein  of  quartz 
or  other  rock  in  place  bearing  gold,  silver,  copper,  lead 
or  other  metals,  with  300  feet  of  surface  ground  on  each 
side  of  the  center  line  of  said  claim;  together  with  all 
dips,  spurs,  angles,  and  variations  as  allowed  by  law; 
and  all  veins,  lodes,  deposits,  and  ground  within  the  lines 
of  said  claim;  situated  in  the  Sitka  mining  district,  Ter- 
ritory of  Alaska.  The  general  course  of  said  vein  or 
deposit  as  nearly  as  can,  at  this  time,  be  determined  is 
North-East  and  South- West.  This  claim  extends  1500  feet 
South-West  and  0.0  feet  from  the  discovery  monu- 
ment on  which  this  notice  is  posted,  along  the  course  of 
said  center  line  of  said  claim.  Said  claim  is  more  par- 
ticularly described  as  follows: 

Portia  No.  3  claim  is  situated  in  Bohemia  Basin,  on 
the  east  side  of  Yakobi  Island,  Alaska,  and  it  adjoins 
Yakobi  No.  5  and  Portia  No.  4  claims.  It  is  about  1500 
ft.  West  of  Bohemia  Basin  Camp. 

Witnesses : 

s/  E.  Norppa  s/  E.  M.  Flynn 

s/  S.  S.  Maki  Locators  and  claimants. 
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UNITED  STATES,  DISTRICT  OF  ALASKA. 

Division  No.  1  Sitka  Precinct  No.  4  ss. 

Frank  H.  B.  Richards,  commissioner  and  Ex-Officio  Re- 
corder for  the  Recording  District  of  Sitka,  No.  4,  do 
hereby  certify  that  the  within  and  foregoing  instrument 
of  writing  was  filed  for  record  in  my  office  on  the  4  day 
of  Nov  A.D.  1952  at  30  minutes  past  11  o'clock  A.M.  and 
duly  recorded  in  the  Lode  Record  Book  No.  11  on  page 
219  the  records  of  the  Recording  District  of  Sitka,  No.  4, 
Division  No.  1,  Territory  of  Alaska. 

Attest    s/    Frank  H.  B.  Richards 

Commissioner  and  Ex  Officio  Recorder. 
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From  Exhibit  3 
LODE  CLAIM 

Notice  of  Location 

of  the  Pelican  No.  26  Mining  Claim. 

Notice  is  hereby  given  that  the  undersigned,  having 
complied  with  all  the  requirements  of  the  Laws  of  the 
United  States,  and  the  local  laws,  customs  and  regula- 
tions has  this  24th  day  of  November  A.  D.  1952,  discov- 
ered, located  and  claimed  1500  linear  feet,  horizontal 
measurement  of,  on  and  along  the  lode  or  vein  of  quartz 
or  other  rock  in  place  bearing  gold,  silver,  copper,  lead 
or  other  metals,  with  300  feet  of  surface  ground  on  each 
side  of  the  center  line  of  said  claim;  together  with  all 
dips,  spurs,  angles,  and  variations  as  allowed  by  law; 
and  all  veins,  lodes,  deposits,  and  ground  within  the  lines 
of  said  claim;  situated  in  the  Sitka  mining  district,  Ter- 
ritory of  Alaska.  The  general  course  of  said  vein  or 
deposit  as  nearly  as  can,  at  this  time,  be  determined  is 
north-west  and  south-east.  This  claim  extends  1500  feet 
south-east  and  0.0  feet  from  the  discovery  monument  on 
which  this  notice  is  posted,  along  the  course  of  said 
center  line  of  said  claim.  Said  claim  is  more  particularly 
described  as  follows : 

Pelican  No.  26  Mining  Claim  is  situated  in  the  Bohemia 
Basin,   on  the  east   side   of  Yakobi  Island,   Alaska,   and 
adjoins  Pelican  No.  25  and  Pelican  No.  27.    It  is  about 
7800  feet  north-east  of  Bohemia  Basin  Camp. 
Witnesses : 

s/  E.  Norppa  s/  E.  M.  Flynn 

s/  S.  S.  Maki  Locator  and  Claimant. 
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Filed  and  Recorded  on  the  1st  of  December,  1952;  at 
L:55  P.M.  Frank  H.  B.  Richards,  Ex  Officio  Recorder, 
Sitka  Precinct. 

UNITED  STATES  OF  AMERICA, 

TERRITORY  OF  ALASKA, 

SITKA  RECORDING  PRECINCT,    ss. 

I  HEREBY  CERTIFY  that  the  foregoing  and  at- 
tached is  a  full,  true  and  correct  copy  of  the  original 
recording  thereof,  on  file  and  of  record  in  my  office. 

Witness  my  hand  and  the  official  seal  of  my  office,  this 
the  7th  day  of  July,  1953,  at  Sitka,  Alaska. 

FRANK  H.  B.  RICHARDS 
Frank  H.  B.  Richards, 
U.  S.   COMMISSIONER  and 
Ex   Officio   Recorder   for   the 
Precinct  of  Sitka. 


"Rule  10  (c) :  Adoption  by  Reference.  Exhibits.  State- 
ments in  a  pleading  may  be  adopted  by  reference  in  a 
different  part  of  the  same  pleading  or  in  another  pleading 
or  in  any  motion.  A  copy  of  any  written  instrument  which 
is  an  exhibit  to  a  pleading  is  a  part  thereof  for  all  pur- 
poses." 
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BRIEF  FOR  APPELLEE. 


STATEMENT  OF  PLEADINGS  AND  FACTS. 
A.    Jurisdictional  Statement. 

The  jurisdiction  of  the  District  Court  was  invoked 
under  the  Act  of  June  6,  1900,  C.  786,  Sec.  4,  31  Stat. 
322  as  amended,  48  USCA,  Sec.  101.  Since  the  action 
is  one  to  determine  the  adverse  claims  of  appellants 
to  mineral  claims  it  was  brought  under  the  provisions 
of  Sec.  56-1-91  Alaska  Compiled  Laws  Annotated, 
1949.  See  paragraphs  V,  VI  and  VII  of  appellee's 
complaint  (Tr.  59-60). 

The  jurisdiction  of  this  court  rests  on  Sec.  1291  of 
the  Federal  Judicial  Code. 


ANSWER  TO  APPELLANTS'  STATEMENT  OF  THE  CASE. 
Appellants'  brief  contains  a  " Statement  of  the 
Case"  which  is  little  more  than  a  summary  of  the 
pleadings  and  various  letters  written  by  the  respective 
counsel  to  each  other  and  to  the  court  regarding  the 
trial  date  (Pages  11-19).  It  is  followed  by  a  state- 
ment of  "Evidence"  (Pages  19-48)  which  consists  of 
random  selections  of  evidence  from  the  record  which, 
standing  alone,  give  the  impression  that  the  witnesses 
presented  by  appellee  were  incompetent  to  testify  as 
they  did  and  their  testimony  is  insufficient  to  establish 
appellee's  title  which  is  the  subject  of  Point  11.  This 
statement  wholly  disregards  the  requirement  of  mak- 
ing a  fair  statement  of  that  evidence  which,  if  be- 
lieved by  the  court,  would  serve  as  a  basis  for  its  deci- 
sion, and  makes  no  attempt  to  present  it  in  the  most 
favorable  light  to  the  appellee.  We  deem  it  necessary 
to  present  a  correct  statement  of  facts  regarding  the 
staking  of  the  claims,  which  the  court  might  have 
found  as  a  basis  for  its  decision,  in  order  to  put  the 
case  in  its  proper  perspective. 

The  witnesses,  Norppa  and  Flynn,  went  to  Yakobi 
Island,  in  Southeastern  Alaska  in  October  and  No- 
vember 1952  with  a  helper  and  located  the  45  lode 
mining  claims  listed  in  the  judgment  as  having  title 
quieted  in  appellee. 

The  corners  established  by  Mr.  Norppa  and  the 
boundaries  marked  on  37  of  the  claims  are  shown  by 
a  red  line  drawn  by  Mr.  Norppa  along  the  boundaries 
and  posts  on  Exhibit  1,  by  direction  of  the  court  (Tr. 
225,  240).    In  open  country  where  no  blazing  of  lines 


was  possible  or  marking  necessary,  he  did  not  travel 
along  the  lines  or  do  any  blazing  and  has  not  marked 
the  map  in  such  places  with  a  red  line  (Tr.  221,  248- 
250).  Also  where  there  were  cliffs  which  could  not 
be  climbed  he  did  not  blaze  the  lines  (Tr.  255). 

Along  the  lines  indicated  by  a  red  line  on  Exhibit 
1,  Mr.  Norppa  established  corner  and  center  end  posts 
or  mounds  with  posts  in  them  (Tr.  217-221,  223,  231), 
marked  the  posts  with  crayon  pencils  (Tr.  252-3), 
blazed  the  trees  along  the  boundary  lines  (Tr.  217-221, 
223,  231),  posted  a  few  location  notices  indicated  by 
red  circles  (Tr.  221,  250A),  noticed  mineral  outcrops 
where  he  posted  notices  (Tr.  221)  and  caused  notices 
to  be  recorded  as  location  certificates  which  were  iden- 
tical to  the  location  notices  posted  by  him  and  Mr. 
Flynn. 

Mr.  Flynn,  like  Mr.  Norppa,  was  an  experienced 
mining  engineer    (Tr.   211,   212,   265-267),  who   had 
studied  government  reports  on  the  nickel  deposits  in 
Bohemia  Basin  (Tr.  268)  and  was  familiar  with  the 
accounts  and  locations  of  the  ore  bodies  which  cov- 
ered large  irregular  areas  and  do  not  occur  in  veins 
(Tr.   280,   281).     He   testified  that   along  all   claim 
boundary  lines  on  Exhibit  1,  other  than  those  indi- 
cated by  a  red  line,  he  established  corner  and  center 
end  posts  or  mounds  with  posts  in  them   (Tr.  283, 
298),  marked  these  monuments  to  identify  the  monu- 
ments (Tr.  283),  made  discoveries  on  each  claim  and 
a  separate  discovery  for  each  claim  (Tr.  281,  282,  283, 
,  295,  301-305),  posted  notices  of  discovery  (Tr.  285,  294, 
'  300,  317),  marked  the  claim  boundaries  (Tr.  283)  and 


recorded  duplicates  of  the  location  notices  as  certifi- 
cates of  location  (Tr.  285,  286— Exhibits  2  and  3). 
He  staked  Portia  10  and  11  (Tr.  284,  285)  and  the 
six  Pelican  claims  (Tr.  288,  291,  292,  294)  mentioned 
in  the  judgment,  in  the  same  manner  as  the  37  claims 
previously  staked,  and  recorded  the  certificates  with 
a  map  to  further  identify  the  claims  (Tr.  309,  Ex.  C). 

The  validity  of  the  locations  by  Messrs.  Norppa  and 
Flynn  are  the  subject  of  appellants'  point  No.  11. 

During  the  winter  of  1952-53  appellee  became  aware 
of  the  prior  recording  of  location  notices  by  appel- 
lants for  19  claims  in  October  1950,  and  9  claims  in 
July  1952  in  about  the  same  location. 

In  the  spring  of  1953,  when  the  snow  had  melted 
sufficiently,  appellee  and  the  witnesses  Johnson,  Klein 
and  Harrigan  made  various  trips  from  early  May  to 
late  November  to  appellee's  claims  to  determine 
whether  prior  locations  had  actually  been  made  by 
appellants  which  conflicted  with  appellee's  claims  and 
to  make  accurate  surveys  of  both  the  Flynn  claims  and 
any  evidence  of  conflicting  locations  by  appellants.  Ap- 
pellants were  then  in  the  process  of  amending  their 
locations  made  in  1950  and  1952.  No  evidence  what- 
soever, of  any  locations  by  appellants,  was  foimd  by 
the  witnesses  Flynn,  Johnson,  Harrigan  or  Klein,  the 
last  three  being  disinterested  professional  men  (Tr. 
253,  254,  262,  295,  657-663,  665,  669,  682-683).  John- 
son made,  with  the  help  of  others  under  his  super- 
vision,  a  chain  and  stadia  survey  of  all  evidence  of  lo- 
cations  by  appellee  and  by  appellants,  except  on  the 
Pelican  group  and  where  no  conflicts  would  arise  (Tr. 


164).  From  these  surveys  he  prepared  appellee's  Ex- 
hibit No.  1  to  show  the  Flynn  claims.  In  the  appel- 
lants' statement  of  the  Evidence  on  Page  22  of  their 
brief,  it  is  stated  that  this  exhibit  was  introduced  over 
the  objection  of  appellants  as  to  remoteness  on  a 
promise  to  connect  up  the  survey  of  the  posts  and 
lines  as  found  in  the  fall  of  1953  with  the  posts  and 
lines  as  established  in  1952  by  Flynn  (Tr.  165,  166). 
At  Page  74  of  appellants'  brief  it  is  stated  that  no 
such  connection  was  made  by  appellee.  This  is  un- 
true as  appears  by  the  testimony  of  the  witnesses 
Flynn  (Tr.  282-284),  Norppa  (Tr.  215-220)  and  John- 
son (Tr.  171,  612).  They  also  made  a  map,  Appel- 
lants' Ex.  6,  of  all  posts,  monuments,  blazes,  boundary 
markings  or  other  evidence  of  appellants'  purported 
locations  (Tr.  578-580)  which  was  also  made  as  a 
transparency  using  the  same  scale  and  co-ordinates, 
Appellants'  Ex.  7,  so  it  can  be  superimposed  on  ap- 
pellee's Exhibit  No.  1  (Tr.  619).  These  evidences  of 
an  attempt  to  locate  or  relocate  claims  were  all  cre- 
ated in  1953  as  shown  by  the  testimony  of  Mr.  John- 
son (Tr.  614)  and  Mr.  Klein  (Tr.  683-685). 

In  appellants'  Third  Defense,  they  allege  these 
claims  were  located  by  appellant  Pape  in  October 
1950  and  July  1952  and  relocated  in  the  summer  of 
1953  at  which  time  the  Svere  No.  3  claim  was  located 
for  the  first  time.  Appellants  have  not  introduced 
any  testimony  whatsoever  to  even  attempt  to  prove 
any  of  these  locations.  It  is  true  that  they  have  in- 
troduced assessment  affidavits,  recorded  location  cer- 
tificates and  the  deposition  of  Mr.  Pape  which  covers 


all  his  other  activities,  but  there  is  still  no  evidence 
of  discoveries,  marking  of  boundaries  or  any  posts 
or  monuments  being  erected  by  Mr.  Pape,  except  for 
the  Nina  discovery  monument  and  location  notice  as 
stated  by  Mr.  Harrigan  (Tr.  662,  663).  By  Mr. 
Pape's  own  admission  he  didn't  know  how  to  stake 
a  claim  properly,  never  blazed  or  marked  any  boun- 
daries on  the  groimd,  used  five  instead  of  seven  posts 
or  monuments,  made  no  discovery  in  any  case  and  put 
his  location  notice  on  a  corner  post  instead  of  on  a 
discovery  post  (Tr.  655,  664,  665).  He  admitted  he 
staked  only  the  Nina  in  July  1950  before  it  was 
opened  to  location  in  October  1950  and  came  back  in 
October  and  staked  almost  the  same  area  as  the  Svere 
Claim  (Tr.  662,  663,  667).  There  was  no  evidence 
of  anything  being  done  to  locate  the  Svere,  other  than 
two  nails  in  a  post  (Tr.  662,  663).  If  the  court  denied 
the  motion  for  continuance  and  for  a  new  trial  under 
the  belief  that  Mr.  Pape  had  no  intention  of  being  a 
witness,  it  appears  from  this  testimony  of  Harrigan,  a 
registered  Land  Office  surveyor,  (Tr.  653)  that 
any  conclusion  reached  by  the  Court  from  the  Ward 
affidavit  was  confirmed  before  the  motion  for  new 
trial  came  on  for  argument. 

From  this  evidence  the  court  concluded  the  Flynn 
claims  were  properly  located  and  if  there  were  any 
deficiencies  as  to  the  descriptions  in  the  recorded  lo- 
cation certificates,  appellants  could  not  question 
them  because  they  had  no  claim  to  the  mineral  lands 
whatsoever  by  reason  of  never  having  made  a  valid 
location. 


The  questions  arising  out  of  the  denial  of  a  continu- 
ance for  the  trial  and  new  trial  have  been  presented 
by  appellants  in  their  statement  of  the  case  in  some- 
what better  perspective  and  the  evidence  before  the 
court  will  be  discussed  in  the  points  hereinafter  ar- 
gued. 


ARGUMENT. 
POINT  1. 

THE  COURT  DID  NOT  ABUSE  ITS  DISCRETION  IN  REQUIRING 
THE  APPELLANTS  TO  GO  TO  TRIAL  IN  THE  ABSENCE  OF 
APPELLANT  PAPE. 

The  following  is  a  chronological  list  of  events  lead- 
ing up  to  the  trial: 

June  20,  1953.  Mr.  Pape  told  Mr.  Ward  that  he 
would  not  be  a  witness  for  appellants  (Tr.  78). 

June  23.     Complaint  filed  (Tr.  8). 

July  20-31.  Mr.  Pape  in  Seattle,  Washington  (Tr. 
78). 

Sept.  10.  Deposition  of  Mr.  Pape  taken  in  Seattle 
(Tr.  343). 

Sept.  21.  Appellee's  motion  for  Immediate  Trial 
filed  (Tr.  75). 

Oct.  2.  Minute  order  entered  in  presence  of  coun- 
sel for  both  parties  setting  case  for  trial  to  follow  a 
case  set  for  trial  on  December  14,  1953  at  10:00  a.m. 
(Tr.  76) ;  appellants  informed  the  court  they  un- 
derstood Mr.  Pape  would  be  absent  in  the  Far  East 
on  December  14th  to  which  the  court  replied  it  would 
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require  a  motion  and  proper  showing  for  a  postpone- 
ment (Tr.  137,  149). 

Oct.  7.  Appellants  notified  appellee  they  would  in- 
sist on  a  continuance  (Tr.  138). 

Oct.  12-19.  Mr.  Pape  was  registered  at  the  New 
Windsor  Hotel  in  Seattle,  Washington  (Tr.  79). 

Oct.  17.  Appellants  were  informed  Mr.  Pape  had 
not  gone  to  the  Far  East  (Tr.  86). 

Nov.  7-14.  Mr.  Pape  at  his  home  in  Brinnon, 
Washington  (Tr.  79). 

Nov.  12.  Court  informed  by  appellants'  letter  that 
Mr.  Pape  would  not  be  available  December  14th  (P. 
18  Appendix,  Appellants'  Brief). 

Nov.  14-22.  Mr.  Pape  at  New  Windsor  Hotel  in 
Seattle  (Tr.  79).  Appellant  Yevelstad  urged  Mr. 
Pape  not  to  go  on  voyage  to  the  Far  East  (Tr.  82). 

Nov.  22.  Mr.  Pape  went  aboard  vessel  at  Seattle, 
Washington  (Tr.  79). 

Nov.  26.  Mr.  Pape  sailed  from  Seattle  for  Far 
East  (Tr.  80). 

Nov.  30.  Appellants  filed  motion  that  trial  "not  be 
held  on  December  14,  1953"  and  stating  that  Mr. 
Pape  not  available  until  late  January,  1954  (Tr.  76). 

Dec.  8.    Affidavit  of  George  F.  Ward  filed  showing 
Mr.  Pape  was  in  or  near  Seattle  in  July,  August,  Se] 
tember,  October  and  until  November  26th  (Tr.  50). 

Dec.  15.  Court  found  the  absence  of  Mr.  Pape  was 
willful  (Tr.  152,  154,  155).  Appellants  refused  to  pa] 


costs  of  appellee  if  trial  postponed  (Tr.  158)  and  case 
went  to  trial. 

This  record  shows  the  appellants  started  when  the 
case  was  set  for  trial  to  plead  the  unavailability  of 
the  defendant  Pape  on  the  date  of  trial  although  they 
had  ten  weeks  to  make  him  available.  The  appellee 
took  his  deposition  so  as  to  ascertain  the  times  he 
made  trips  to  and  from  the  mining  claims  and  the 
amount  of  time  he  spent  at  the  claims,  but  avoided 
asking  him  anything  about  his  locating  mineral  claims. 
Appellants'  counsel  was  present  when  the  deposition 
was  taken  but  propounded  no  questions  (Tr.  432). 
They  simply  gambled  that  if  he  was  not  available 
on  December  15th,  the  court  would  accept  that  as  an 
excuse  for  delaying  the  trial  and  that  the  court  would 
arrange  its  trial  calendar  to  fit  the  convenience  of 
the  appellant  Pape  without  regard  to  its  own  rights 
or  those  of  appellee. 

Appellee  received  the  defendants'  letter  of  October 
7th  (P.  17,  Appendix,  Appellants'  Brief),  notifying 
appellee  that  appellants  would  seek  a  delay  because 
of  the  absence  of  Mr.  Pape,  but  appellee  knew  Mr. 
Pape  was  in  Seattle  and  waited  to  see  what  proof  ap- 
pellants would  file  regarding  the  absence  of  Mr.  Pape. 
Counsel  for  appellants  admits  he  knew  on  October 
12th  that  Mr.  Pape  was  in  Seattle  and  had  not  sailed 
for  the  Far  East,  but  he  did  not  advise  the  court  or 
retract  his  notice  (Tr.  86).  He  allowed  the  appellee 
and  the  court  to  think  Mr.  Pape  had  departed.  There 
was  nothing  for  the  appellee  to  do  until  called  upon 
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to  refute  whatever  proof  appellants  submitted  in  sup- 
port of  the  anticipated  motion  for  delay,  except  that 
appellee  kept  informed  of  Mr.  Pape's  whereabouts  so 
as  to  be  ready  when  the  motion  was  filed  by  appel- 
lants. On  November  12th  appellants  again  advised 
the  court  in  an  informal  manner  (P.  18,  Appendix, 
Appellants'  Brief)  that  Mr.  Pape  would  be  in  the  Far 
East  in  December  but  did  not  state  where  he  was 
then,  when  he  was  leaving,  when  he  would  be  back 
or  whether  Mr.  Pape  would  ever  be  available.  Nor 
did  they  submit  any  formal  motion  or  affidavit.  Mr. 
Vevelstad  says  he  begged  Mr.  Pape  to  not  go  to  the 
Far  East  on  November  26th  (Tr.  82,  83).  It  looks 
as  if  appellants  knew  on  or  about  November  12th 
that  Mr.  Pape  was  planning  to  depart  late  that  month, 
so  they  gave  more  warning  of  what  they  intended  to 
do  but  failed  to  even  then  file  a  timely  motion  to  as- 
certain whether  the  court  would  grant  a  delay  under 
those  circumstances.  The  other  appellants  could 
have  protected  themselves  by  then  ascertaining  if  the 
court  would  grant  a  continuance  and  if  it  refused, 
then  Mr.  Pape  could  have  been  subpoenaed  for  a  depo- 
sition under  Rule  45(d)  F.  R.  C.  P.  In  fact,  since 
Mr.  Pape  was  deliberately  absenting  himself,  the  only 
safe  thing  for  appellants  to  do  was  to  subpoena  Mr. 
Pape  if  his  testimony  would  help  them  in  any  way. 
Instead  of  making  a  timely  motion  they  waited  until 
Mr.  Pape  had  departed  on  November  26th  and  then 
filed  a  motion  on  November  30th  which  was  not  sup- 
ported by  an  affidavit  as  required  by  Rule  4  of  the 
court  below,  although  it  was  verified  on  information 
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and  belief  in  its  entirety  by  counsel  for  appellants. 
No  statement  was  made  therein  as  to  when  Mr.  Pape 
departed,  why  he  absented  himself  or  what  effort  was 
made  to  obtain  his  presence  for  the  trial.  It  was 
stated  he  " probably"  would  return  in  the  latter  part 
of  January  but  it  later  turned  out  that  he  returned 
January  7,  1954  (Tr.  110).  The  court  never  had  any 
assurance  in  writing  or  orally  that  Mr.  Pape  would 
ever  appear  as  a  witness.  No  time  was  ever  sug- 
gested as  to  when  he  would  be  available  and  even 
after  his  return  from  Korea  he  stated  (Tr.  110)  that 
he  was  "interested"  and  " anxious"  to  appear  but  he 
never  has  promised  that  he  would.  The  evidence  be- 
fore the  court  in  the  affidavit  of  George  F.  Ward  was 
exactly  to  the  contrary  and  showed  that  Mr.  Pape  had 
expressed  himself  as  refusing  to  be  a  witness  (Tr. 
78,  79). 

It  is  apparent  from  the  affidavits  filed  and  the  ac- 
tions of  Mr.  Pape  that  he  had  told  Mr.  Ward  the 
truth  and  had  been  hiding  his  true  intentions  from 
the  other  appellants.  No  other  theory  is  consistent 
with  his  being  in  Alaska  and  the  vicinity  of  Seattle 
from  June  to  November,  except  for  a  trip  to  Korea 
in  June  and  July,  and  then  shipping  out  just  before 
this  case  was  coming  on  for  trial.  His  only  excuse 
for  not  complying  with  Mr.  Vevelstad's  request  to 
not  leave,  was  that  he  would  lose  his  job,  which  is 
questionable. 

From  November  26  to  January  7th  Mr.  Pape  would 
probably  not  earn  more  than  $800.00.  In  his  counter- 
claim he  states  the  appellants  sustained  $5,000,000  in 
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damages  by  reason  of  being  delayed  in  their  working 
the  claims.  It  seems  fantastic  that  Mr.  Pape  would 
delay  his  chances  of  making  his  share  of  such  an 
enormous  sum  for  fear  of  losing  a  job  as  an  electri- 
cian. It  is  also  fantastic  that  any  government  agency 
would  discharge  a  man  for  attending  so  important 
a  trial  in  which  he  had  such  an  interest.  It  is  also 
fantastic  that  he  was  too  old  to  sail  October  4th 
(R-138)  but  not  too  old  to  sail  November  26th.  The 
court  was  entitled  to  consider  all  these  inconsistencies. 

If  Mr.  Pape  was  just  a  witness,  he  would  have  no 
interest  in  the  controversy.  But  he  was  a  defendant 
and  as  his  coimsel  stated  in  the  argument  on  the  mo- 
tion, Mr.  Pape  is  an  officer  and  stockholder  of  Aurora 
Nickel  Company.  As  a  defendant  he  was  presumed 
to  be  interested.  If  he  is  to  be  allowed  to  absent  him- 
self willfully  and  claim  a  right  to  be  at  the  trial,  the 
court  must  arrange  all  its  trials  for  the  convenience 
of  every  party.  As  for  the  other  appellants,  they 
were  in  touch  with  Mr.  Pape,  they  knew  his  inten- 
tions and  they  should  have  protected  themselves  by 
a  timely  motion  and  a  subpoena  for  a  deposition  if 
necessary. 

The  record  shows  the  extreme  inconvenience  which 
would  have  been  caused  to  appellee  and  the  heavy 
expense  incurred  in  gathering  its  witnesses  for  the 
trial;  also  the  necessity  for  disposing  of  the  case  be 
fore  assessment  work  had  to  be  done  (Tr.  80-81). 
The  court  asked  the  appellants  if  they  were  agree 
able  to  paying  the  appellee's  expenses  which  would 
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result  from  the  delay  but  the  appellants  refused  to 
make  such  payment  (Tr.  136,  158).  If  the  other  ap- 
pellants had  any  faith  in  Mr.  Pape  and  his  testimony, 
they  should  have  been  willing  to  pay  these  costs. 

At  the  time  of  the  trial  the  only  evidence  before 
the  court  as  to  when  Mr.  Pape  would  return  to  Se- 
attle was  the  statement  of  his  counsel  that  he  would 
return  in  the  latter  part  of  January.  There  is  no 
assurance  or  even  any  indication  that  if  the  court  set 
the  case  for  a  later  date  after  Mr.  Pape's  return,  he 
would  not  sail  again  just  as  he  had  already  done  and 
ignore  the  trial  date.  As  stated  at  64  C.J.  59,  the 
particular  day  of  the  term  at  which  a  trial  will  be 
had  is  within  the  discretion  of  the  court,  but  here  it 
was  a  case  of  delaying  over  a  month  and  possibly  over 
the  term,  with  no  indication  that  Mr.  Pape  would  ap- 
pear as  a  witness.  His  past  action  indicated  he  would 
not  appear. 

The  court  found  his  absence  was  willful,  that  he 
had  not  made  any  affidavit  as  to  his  absence,  that  he 
was  a  material  witness,  that  his  employment  did  not 
exempt  him  from  appearing  and  due  diligence  had 
not  been  used  to  secure  his  attendance  (Tr.  152,  153). 

The  granting  or  refusal  of  a  continuance  "rests  in 
the  discretion  of  the  court  to  which  the  application  is 
made".  12  Am.  Jur.  450.  See  Shea  v.  United  States 
260  F.  807,  Ninth  Circuit,  quoting  the  leading  cases 
of  Isaacs  v.  United  States,  159  U.S.  487,  16  Sup.  Ct. 
51,  and  Crumpton  v.  United  States,  138  U.S.  361,  11 
Sup.  Ct.  355. 
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In  determining  whether  the  court  should  grant  a 
continuance,  it  had  to  consider  the  law  on  the  sub- 
ject of  an  absent  witness  who  is  also  an  absent  party. 

Mr.  Pape  was  a  party  to  the  action  and  the  mo- 
tion for  continuance  was  urged  on  his  behalf.  The 
rule  stated  at  17  C.J.S.  211  is  that: 

" ...  it  must  appear  that  such  absence  is  unavoid- 
able and  not  due  to  the  party's  own  negligence, 
that  a  postponement  is  not  asked  for  the  mere 
purpose  of  delay;  and  that,  if  the  continuance  is 
granted,  there  is  a  reasonable  probability  that  the 
party  will  be  able  to  attend  the  trial  within  a 
reasonable  time,  such  as  at  the  next  term  of 
court.  ..." 

"Voluntary  absence.  The  purely  voluntary 
absence  of  a  party  will  not  justify  a  continuance 
on  his  behalf "17  C.J.S.  211. 

"Absence  from  state.  Except  as  statutes  may 
otherwise  provide,  the  absence  of  a  party  from 
the  state  will  not  ordinarily  be  considered  a  suf- 
ficient ground  for  a  continuance,  unless  some 
good  excuse  in  addition  is  alleged  as  the  reason 
for  the  nonappearance."    17  C.J.S.  212. 

Appellants  did  not  show  Mr.  Pape's  absence  to  be 
unavoidable  and  the  court  found  it  to  be  willful. 
There  was  no  showing  that  he  would  appear  on  any 
.later  date  of  trial  and  the  evidence  indicated  he  would 
refuse  to  appear  unless  compelled  to  do  so. 

From  the  standpoint  of  the  other  appellants,  Mr. 
Pape  was  a  witness  and  one  with  a  personal  interest 
in  the  matter.     As  stated  at  17  C.J.S  223  it  is  an 
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abuse  of  discretion  to  deny  a  continuance  because  of 

the  absence  of  a  witness  only  if 

".  .  .  the  application  complies  with  every  require- 
ment of  the  law,  is  not  made  merely  for  delay, 
and  the  evidence  is  material  and  due  diligence  is 
shown". 

The  court  correctly  found  the  absence  was  to  avoid 
being  a  witness  and  due  diligence  was  not  used.  A 
further  requirement  as  to  an  absent  witness  is  "that 
the  testimony  can  be  obtained  at  a  future  time  to 
which  it  is  prayed  that  the  trial  be  continued"  (17 
C.J.S.  224).  There  was  no  representation  or  evidence 
that  Mr.  Pape  would  ever  testify  for  the  appellants 
and  the  motion  was  simply  for  delay  without  any 
specification  as  to  when  defendants  would  be  ready 
for  trial. 

When  an  absent  witness  is  also  an  absent  party  a 
higher  degree  of  diligence  is  required  as  stated  at 
17  C.J.S.  231-2: 

"It  is  generally  held  that  a  higher  degree  of 
diligence,  a  stronger  case  for  a  continuance  on 
account  of  the  absence  of  a  witness  must  be 
shown  if  that  witness  is  a  party  to  the  action, 
than  would  be  required  were  he  a  third  person, 
unless  the  case  presents  some  peculiar  feature 
from  which  some  material  injustice  to  the  party's 
rights  would  result  in  case  of  trial  without  post- 
ponement. The  rule  stated  in  sec.  27  supra,  that 
a  party's  own  absence  as  a  witness  is  usually  not 
a  good  ground  for  a  continuance,  is  especially 
applicable  where  the  party  has  not  informed  his 
counsel  of  his  whereabouts,  where   opportunity 
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has  been  had  to  take  his  deposition,  or  where  he 
has  voluntarily  absented  himself  with  full  knowl- 
edge of  the  imminence  of  the  trial.  A  party  de- 
fendant is  not  entitled  to  a  continuance  in  order 
to  obtain  the  testimony  of  a  codefendant  unless 
proper  diligence  has  been  used  to  secure  his  pres- 
ence or  his  deposition,  and  where,  instead  of  tak- 
ing steps  to  secure  his  testimony,  he  has  relied 
on  his  codefendant 's  presence  at  the  trial  in  the 
face  of  the  fact  that  every  circumstance  pointed 
to  his  absence  at  the  trial,  a  continuance  should 
be  denied.  .  .  ." 

More  diligence  is  also  required  in  seeking  the  pres- 
ence of  a  nonresident.  Mr.  Pape  resided  in  the  State 
of  Washington  (Tr.  344)  (17  C.J.S.  232). 

What  constitutes  due  diligence  is  for  the  trial  court 
to  determine. 

"In  general,  it  depends  on  whether  the  legal 
means  for  obtaining  evidence  have  been  employed 
to  obtain  the  desired  evidence,  on  the  usual  course 
of  procedure  and  course  of  business,  the  situation 
or  location  of  the  absent  witnesses  or  desired 
evidence,  the  facilities  which  may  be  employed  to 
obtain  it,  and  all  the  facts  and  circumstances  of 
the  case,  as,  for  instance,  the  length  of  time  ap- 
plicant has  had  to  procure  the  attendance  of  the 
witness  or  to  obtain  the  evidence,  and  the  care, 
or  the  absence  of  it,  in  making  search  or  in- 
quiry for  the  witness.  .  .  ." 
(17  C.J.S.  232.) 

"Ordinarily,  at  least  where  there  are  also  other 
circumstances  justifying  a  denial,  it  is  not  error, 
or  an  abuse  of  discretion,  to  deny  a  continuance 
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where  a  witness  is  amenable  to  process  and  appli- 
cant has  not  caused  a  subpoena  to  be  properly  is- 
sued and  delivered  to  the  proper  officer  for  serv- 
ice, with  sufficient  information  to  enable  him  to 
find  the  witness.  ..." 
(17  C.J.S.  234.) 

"It  is  not  an  abuse  of  discretion,  or  error,  to 
deny  a  continuance  where  no  effort  has  been  made 
to  secure  the  deposition  of  an  absent  witness  in 
the  manner  provided  by  law,  and  no  excuse  is  of- 
fered for  failure  to  do  so.  .  .  ." 

(17  C.J.S.  237.) 

" . . .  Thus,  where  no  effort  is  made  to  secure  the 
deposition  until  a  few  days,  or  even  a  month  un- 
der certain  circumstances,  before  the  case  is 
called  for  trial,  there  is  no  error  in  refusing  a 
continuance.  ..." 

(17  C.J.S.  238-9.) 

Appellants  may  contend  that  the  absence  of  Mr. 
Pape  was  a  surprise  and  they  were  unable  to  get  his 
deposition  or  to  subpoena  him.  The  affidavits  show 
otherwise,  but  even  if  true  the  rule  is  that  unavailing- 
efforts  just  before  trial  are  not  enough.  In  Armour 
<&  Co.  v.  Kollmeyer,  16  L.R.A.  N.S.  1110,  1112,  the 
court  held  that  efforts  made  from  March  20,  1906  to 
May  7,  1906  and  from  April  29,  1907  to  May  3,  1907 
to  ascertain  the  whereabouts  of  a  witness  was  not 
enough  to  obtain  a  continuance  where  there  was  no 
evidence  submitted  that  between  May  7,  1906  and 
April  29,  1907  the  defendant  had  made  any  effort  to 
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find  the  witness,  serve  him  with  subpoena  or  take 
his  deposition. 

An  application  or  motion  for  continuance  should 
be  made  at  the  earliest  practical  time  after  knowledge 
of  the  necessity  for  a  continuance  is  acquired  (17 
C.J.S.  256).  The  appellants  should  have  made  the  mo- 
tion for  a  continuance  and  filed  the  necessary  affidavit 
of  Mr.  Pape  immediately  after  October  4th.  Mr.  Pape 
was  then  in  Seattle.  It  was  the  duty  of  the  appel- 
lants, since  they  knew  he  would  be  absent,  to  ascer- 
tain when  he  would  return  and  make  their  motion  im- 
mediately. 

Some  courts  hold  that  the  setting  of  a  case  for 
trial  will  not  be  reviewed  except  upon  a  plain  show- 
ing of  a  gross  abuse  of  discretion.  State  v.  Kelley,  21 
A.L.R.  156,  27  N.M.  412,  202  P  524. 

One  cannot  reasonably  arrive  at  any  conclusion 
except  that  Mr.  Pape  was  telling  Mr.  Ward  his  true 
intentions  of  never  appearing  for  trial  while  telling 
the  other  appellants  he  would  be  in  the  Far  East. 
They  had  the  mistaken  opinion  that  if  Mr.  Pape  ac- 
tually was  in  the  Far  East  on  the  trial  date,  they 
would  be  entitled  to  a  continuance.  They  also  had 
the  mistaken  opinion  that  they  are  under  no  obliga- 
tion to  use  a  deposition  when  they  prefer  personal 
attendance,  although  the  latter  was  not  available  un- 
less Mr.  Pape  would  appear  voluntarily.  They  also 
were  uninformed  of  the  necessity  for  showing,  by  af- 
fidavit of  Mr.  Page,  when  he  would  be  available  and 
his  willingness  to  testify,  as  well  as  making  their  mo- 
tion at  the  proper  time.    The  court  should  not  be  ham- 
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pered,  the  administration  of  justice  delayed  and  the 
appellee  penalized  because  of  appellants'  erroneous 
assumptions  and  lack  of  knowledge  of  the  rules  and 
the  law. 

Appellants'  brief  states  they  did  not  know  Mr. 
Pape  would  absent  himself  from  the  trial  (P.  21).  If 
that  is  true,  how  could  they  advise  the  court  that  Mr. 
Pape  would  be  in  Korea  on  December  14th  (Tr.  137, 
149;  Appendix,  Appellants'  Brief  17,  18). 

Appellants  complain  because  the  court  denied  the 
continuance  in  the  face  of  the  fact  that  counsel  for 
appellants  had  repeatedly  on  October  4,  October  7 
and  November  12  advised  the  court  that  Mr.  Pape 
would  be  unavailable.  Appellants  should  have  taken 
heed  from  the  statement  of  the  court  on  October  4th 
when  it  said  that  if  Mr.  Pape  was  not  available  coun- 
sel could  make  the  proper  showing,  or  as  he  under- 
stood it,  file  a  motion  (Tr.  137,  149).  Regardless  of 
how  the  court  said  it,  a  motion  with  an  affidavit  or 
other  documentary  evidence  is  required  (Rule  4,  Ap- 
pendix herein).  The  court  cannot  regulate  its  calen- 
dar by  information  submitted  in  such  manner.  If 
it  could,  it  would  repeal  the  rule.  Appellee  further 
contends  these  letters  are  not  a  part  of  the  record  in 
this  case  and  should  not  be  considered  by  this  court. 

The  only  authorities  cited  in  appellants'  brief  which 
refer  to  their  Point  I,  are  two  citations  (P.  56)  stat- 
ing that  arbitrary  and  capricious  abuse  of  discretion 
is  error.  They  apparently  could  find  no  comfort  in 
the  authorities  as  to  the  requirements  for  making  the 
motion  for  continuance  in  a  timely  manner,  support- 
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ing  the  same  with  affidavits  of  the  proper  persons, 
making  a  showing  as  to  the  willingness  of  the  witness 
to  testify,  showing  when  he  will  be  available,  showing 
by  the  affidavit  of  the  witness  just  what  he  would 
testify,  a  showing  that  due  diligence  had  been  unsuc- 
cessfully used  to  obtain  the  testimony  of  the  witness 
and  that  he  did  not  willfully  absent  himself.  None 
of  these  tests  were  met  as  required  by  the  authorities 
cited  herein  by  appellee.  Under  these  circumstances 
the  decision  of  the  court  in  denying  the  continuance 
was  not  arbitrary  or  capricious  nor  an  abuse  of  dis- 
cretion. 


POINT  2. 


THE  COURT  DID  NOT  ABUSE  ITS  DISCRETION  IN  GIVING 
CREDENCE  TO  GEORGE  F.  WARD'S  AFFIDAVIT. 

The  affidavit  of  George  F.  Ward  dated  December 
1,  1953,  contains  the  following: 

a.  Recitals  of  statements  by  Mr.  Pape  to  Mr. 
Ward  as  to  Mr.  Pape's  refusal  to  be  a  witness  for  ap- 
pellants. 

b.  Statements  as  to  the  whereabouts  of  Mr.  Pape 
between  the  commencement  of  the  action  and  the  time 
of  trial. 

c.  Statements  as  to  the  witnesses  to  be  called  by 
appellee  and  their  availability. 

Although  the  appellant  Pape  returned  from  Korea 
on  January  7,  1954  (Tr.  110)  and  the  motion  for  new 
trial  was  not  argued  until  April  23,  1954,  Mr.  Pape 
has  never  denied  that  he  was  in  and  near  Seattle, 
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Washington,  as  stated  in  Mr.  Ward's  affidavit,  nor 
has  any  other  proof  been  submitted  to  deny  that  he 
was  so  available  in  and  near  Seattle  until  November 
26,  1953.  Nor  has  anyone  denied  the  statements  made 
by  Mr.  Ward  as  to  the  witnesses  for  appellee  and 
their  availability.  The  only  parts  of  Mr.  Ward's  af- 
fidavit which  are  in  dispute,  are  the  statements  as  to 
Mr.  Pape's  refusal  to  be  a  witness  which  Mr.  Pape 
has  denied  (Tr.  110). 

Although  the  court  was  very  informative  as  to  why 
it  would  not  give  a  continuance,  (Tr.  135,  136,  147, 
152-155)  there  is  nothing  in  the  record  or  the  court's 
opinion  to  indicate  that  its  decision  turned  upon  the 
part  of  Mr.  Ward's  affidavit  which  recites  that  Mr. 
Pape  refused  to  be  a  witness.  It  is  true  that  the 
court  found  the  absence  of  Mr.  Pape  was  intentional 
but  there  was  plenty  of  evidence  that  he  absented  him- 
self willfully,  without  relying  on  the  statements 
claimed  to  have  been  made  to  Mr.  Ward.  Mr.  Pape 
admits  in  his  own  affidavit  that  he  sailed  for  Korea. 
He  was  not  forced  to  go  there.  He  knew  this  trial 
was  set  for  three  weeks  hence.  On  January  13th  Mr. 
Pape  made  an  affidavit  giving  as  his  only  excuse  for 
going  to  Korea  that  it  was  part  of  his  employment  to 
do  so  and  "That  affiant  had  used  up  his  leave  time 
and  was  not  able  to  apply  for  any  further  leave  until 
the  calendar  year  1954".  The  most  one  can  infer 
from  the  affidavit  is  that  he  would  not  have  been 
paid  wages  for  the  period  of  time  he  was  off  the  job 
for  the  trial  of  this  case.  Even  this  weak  excuse  was 
not  before  the  court  at  the  time  the  continuance  was 
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denied.  It  was  not  made  until  after  the  trial  as  a 
basis  for  a  new  trial.  As  the  court  said  at  Tr.  702, 
the  court  decided  the  motion  on  the  basis  of  the  show- 
ing made  at  the  time  of  commencing  the  trial.  The 
record  then  and  later  showed  his  departure  was  vol- 
untary, his  absence  was  willful  and  there  was  no  need 
for  the  court  to  place  any  reliance  on  the  hearsay 
statements  made  by  Mr.  Ward. 

As  an  indication  of  what  the  court  had  in  mind 
when  it  denied  the  continuance,  we  have  the  court's 
statements : 

The  Court.  In  this  case  I  am  convinced  from 
reading  the  affidavits  and  motions  and  so  on  that 
Mr.  Pape  is  a  material  witness,  but  I  am  not  con- 
vinced that  due  diligence  was  used  in  obtaining 
his  attendance,  and  I  should  like  to  hear — I  sup- 
pose that  one  of  the  parties  wishes  to  go  on  and 
the  other  one  wishes  it  continued.  Is  that  the 
situation  % 

Mr.  Robertson.     Yes,  your  Honor. 

Mr.  Banfield.     We  wish  to  go  on. 

The  Court.  Well,  as  I  say,  I  am  convinced 
that  he  is  a  material  witness,  but  I  am  in  doubt 
whether  diligence  was  used  in  securing  his  at- 
tendance. Now,  if  the  parties  should  agree  with 
that  tentative  conclusion,  then  it  seems  to  me  that 
the  case  should  be  continued  but  only  upon  the 
payment  of  accrued  costs  by  the  defendant.  Is 
there  objection  to  that? 

Mr.  Robertson.     I  object  to  that,  your  Honor. 

The  Court.  Then  I  will  hear  argument  as  to 
whether  or  not  due  diligence  was  used  in  secur- 
ing his  attendance  (Tr.  135-136). 
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The  Court.  Well,  I  overlooked  the  fact  that  he 
was  a  party  (Tr.  147). 

The  Court.  Well,  I  don't  think  we  need  to 
concern  ourselves  with  a  lot  of  these  little  de- 
tails. The  situation,  as  I  see  it,  is  this,  that  one 
of  the  defendants  has  willfully  absented  himself, 
and  I  don't  know  how  the  Court  can  continue  the 
case  where  that  appears.  Now,  don't  you  have 
reason  to  suspect  that  Pape's  nonappearance 
here  is  willful? 

Mr.  Robertson.  You  mean  willful  in  the  sense 
that  he  is  trying  to  deal  with  Mr.  Ward? 

The  Court.     No.     That  it  is  intentional. 

Mr.  Robertson:  I  don't  think  it  is  intentional 
that  he  is  absent  from  the  trial,  your  Honor. 

The  Court.  Why  isn't  he  here?  He  is  a  party 
and  the  case  was  set  on  October  2nd.  He  is  a 
party.    He  isn't  a  mere  witness. 

Mr.  Robertson.  I  know  he  is  a  party,  your 
Honor.  I  think  I  have  given  every  notice  that 
he  couldn't  be.  I  don't  understand  this  service 
of  what  he  is  in,  your  Honor.  Apparently,  it  is 
some  kind  of  contract  service.  I  always  supposed 
that  he  was  some  kind  of  enlisted  man,  but,  ap- 
parently, it  is  some  kind  of  civil  service. 

The  Court.  I  don't  know  of  any  kind  of  em- 
ployment that  exempts  a  party  from  appearing 
if  he  wants  his  case  tried.  Now,  at  least  there 
should  be  an  affidavit  from  a  party  who  claims 
that  he  cannot  be  at  the  time  and  place  set  for 
the  trial  of  his  case.  There  is  no  affidavit  here 
from  Pape,  and  it  seems  that  there  is  about  two 
months  elapsed  from  the  time  the  case  was 
set  until  he  sailed  for  Korea.  The  Court  could 
never  dispose  of  any  litigation  if  a  party  were 
disposed  to  frustrate  it  by  merely  not  appearing. 
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Mr.  Robertson.  Yes,  your  Honor;  but  after 
all  there  are  two  other  defendants  in  this  case 
with  rights  involved.  You  say  because  he  is  a 
party,  but  after  all  he  is  a  material  witness  to 
the  other  two  defendants.  It  certainly  isn't  our 
fault  he  is  not  here. 

The  Court-.  Has  he  been  subpoenaed  to  appear 
here  as  a  witness  ? 

Mr.  Robertson.  There  is  no  way  to  subpoena 
him  your  Honor. 

The  Court.    When  he  was  in  Seattle — 

Mr.  Robertson.  Well,  I  suppose  I  could  have 
subpoenaed  him  in — 

The  Court.  — if  there  was  any  reason  to  sus- 
pect that  he  was  not  in  sympathy — 

Mr.  Robertson.  I  didn't  have  any  reason  at 
all.  I  said  in  my  affidavit  that  in  my  conversa- 
tions with  him  he  never  in  anywise  intimated 
that  he  had  any  such  talks  with  Ward.  He  cer- 
tainly never  told  me  that  at  any  time.  I  will 
admit  that  at  the  taking  of  the  deposition  he  and 
Mr.  Ward  seemed  to  be  quite  friendly.  They 
knew  each  other  much  better  than  Pape  and  I 
knew  each  other,  but  that  is  all  I  know  about  it. 

The  Court.  Of  course  it  is  a  wholly  insufficient 
showing  to  show  that  a  party  is  absent  under  the 
circumstances  here  disclosed. 

Mr.  Banfield.  If  the  Court  please,  Mr.  Vevel- 
stad  states  here, ' '  I  personally  urged  him  not  to  go 
on  the  voyage, ' '  but  he  refused  to  do  it ;  and,  then, 
if  he  said  he  was  going,  then  why  didn't  they  sub- 
poena him  if  Mr.  Vevelstad  and  Aurora  Nickel 
Company  want  him  here?  When  are  they  ever 
going  to  get  him  here  ? 

The  Court.  The  Court  cannot  tolerate  that 
kind  of,  as  I  see  it,  willful  nonappearance,  and  so 
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the  question  now  before  the  Court  is  whether  the 
Court  will  continue  the  case  upon  assessment  of 
costs  or  whether  it  should  go  ahead,  and  I  am 
willing  to  hear  from  the  parties  on  that  (Tr.  152- 
154). 

It  is  apparent  from  the  record  that  the  court  denied 
the  continuance  because: 

a.  Due  diligence  had  not  been  used  to  secure  Mr. 
Pape's  attendance  at  the  trial. 

b.  No  effort  had  been  used  to  subpoena  him  for 
a  deposition  even  though  Mr.  Vevelstad  begged  Mr. 
Pape  to  not  go  to  Korea  (Tr.  82). 

c.  Mr.  Pape  was  a  defendant  and  willfully  ab- 
sented himself  from  the  trial  without  making  any 
written  statement  as  to  why  he  would  not  be  present, 
but  by  hearsay  it  appeared  his  only  excuse  was  his 
employment. 

The  court  did  not  have  to  give  one  bit  of  credence 
to  Mr.  Ward's  affidavit  to  arrive  at  the  conclusions 
expressed  by  the  court.  In  fact  the  statements  attrib- 
uted to  Mr.  Pape  by  Mr.  Ward  regarding  his  refusal 
to  be  a  witness,  could  not  influence  the  court  in  any 
way  in  determining  that  due  diligence  had  not  been 
used.  The  other  appellant's  failure  to  subpoena  him 
and  his  absence  without  a  justifiable  excuse  were  mat- 
ters of  undisputed  fact.  The  most  Mr.  Ward's  state- 
ments could  do  would  be  to  give  the  real  reason  for 
the  failure  of  the  other  appellants  to  subpoena  Mr. 
Pape  and  for  his  intentional  absence.  If  the  court 
gave  any  consideration  to  these  statements  by  Mr. 
Ward,  they  certainly  were  not  controlling  or  persua- 
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sive  in  the  court's  decision.  Even  if  the  statements 
were  false,  and  the  court  relied  on  them,  they  could 
not  affect  the  decision. 

But  there  is  no  reason  to  believe  that  these  state- 
ments are  false.  The  failure  of  one  to  pay  his  Bar 
Association  dues  and  to  be  ineligible  thereby  to  prac- 
tice law,  does  not  make  the  statements  of  such  an  at- 
torney false.  Even  if  Mr.  Ward  knew  his  dues  were 
in  default,  and  there  is  no  evidence  that  he  did,  and 
even  though  he  may  have  willfully  deceived  the  court 
in  his  application  to  appear  in  the  court  below,  the 
court  can  still  use  its  discretion  in  believing,  disbe- 
lieving or  treating  with  suspicion  the  contents  of  the 
Ward  affidavit.  At  the  time  the  court  denied  the  con- 
tinuance it  did  not  know  Mr.  Ward  was  in  default  of 
his  dues,  but  that  matter  was  brought  to  the  court's 
attention  before  this  same  point  was  urged  as  grounds 
for  a  new  trial  (Tr.  107)  and  the  new  trial  was  de- 
nied. The  court  could  have  then  given,  and  no  doubt 
did  give,  such  consideration  to  Mr.  Ward's  credibil- 
ity as  it  deserved.  It  was  a  matter  for  the  court's  dis- 
cretion at  that  time. 

There  is  nothing  in  the  record  to  indicate  that  the 
court  placed  any  credence  in  the  statements  by  Mr. 
Ward  as  has  been  assumed  by  appellants. 
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POINT  3. 

DISREGARD  OF  APPELLANTS'  REQUEST  TO  ADDUCE  EVI- 
DENCE OF  MR  PAPE  BEFORE  DECISION  WAS  RENDERED. 

Appellants  did  not  at  any  time  move  the  court  to 
permit  them  to   adduce  the   evidence  of   Mr.   Pape 
after  the  trial  of  the  case,  unless  the  last  paragraph 
of  defendants'  brief  (R-95)  can  be  considered  a  mo- 
tion.    Therein  they  request  that  if  the  court  denies 
the   relief   demanded   in   defendant's   pleadings,   the 
case  be  reopened  and  defendants  be  given  an  oppor- 
tunity to  obtain  the  evidence.     In  accordance  with 
Rule  7(b)  F.R.C.P.,  such  a  request  must  be  by  mo- 
tion in  writing  unless  made  during  the  trial  or  a  hear- 
ing.    No  affidavit  was  submitted  to  support  the  in- 
formal request.    Although  Mr.  Pape  returned  to  Se- 
attle on  January  7,  1954  (Tr.  110)  and  made  an  af- 
fidavit of  the  fact  on  January  13,  1954   (Tr.  112) 
stating  he  was  again  leaving  Seattle  on  January  20, 
1954,  and  would  be  gone  until  March  20,  1954,  no  affi- 
davit was  filed  in  support  of  the  request  made  in  the 
brief  until  March  16,  1954.  The  court's  opinion  decid- 
ing the  case  was  filed  on  March  9,  1954.   If  the  court 
would  consider  such  a  request  contained  in  a  brief  as 
a  motion,  it  was  then  and  when  it  made  its  decision, 
without  any  information  as  to  when  Mr.  Pape  would 
be  available,  or  whether  he  was  willing  to  be  a  wit- 
ness, or  would  be  subpoenaed  or  what  he  would  testify 
if  he  did  appear  at  some  indefinite  date.    Under  such 
circumstances  it  is  not  unreasonable  that  the  court  ig- 
nored such  a  request  made  in  the  brief  and  decided 
the  case. 
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The  cases  in  which  it  has  been  held  that  the  trial 
court  should  reopen  the  case  after  argument  for  the 
purpose  of  receiving  additional  evidence,  are  cases  in- 
volving some  inadvertence,  mistake,  accident,  peculiar 
circumstances,  surprise  or  newly  discovered  evidence, 
or  where  unfair  advantage  has  been  taken  by  the 
other  party.  This  request  to  take  Mr.  Pape's  testi- 
mony after  the  trial  is  in  an  entirely  different  cate- 
gory. By  Mr.  Pape  the  appellants  hoped  to  prove 
the  location  of  their  mining  claims  and  the  doing  of 
the  assessment  work.  Their  whole  defense  depended 
upon  his  testimony.  To  rebut  such  testimony  by 
Mr.  Pape  would  require  many  witnesses.  The  appel- 
lee was  prepared  to  present  "  approximately  twenty 
persons'"'  (Tr.  80)  but  when  Mr.  Pape  sailed  for 
Korea  it  was  obvious  that  a  lesser  number  would  suf- 
fice to  present  appellee's  case.  The  appellee  presented 
only  enough  to  make  out  a  prima  facie  case  (Tr.  155) 
which  was  seven  witnesses.  Several  of  these  and 
many  more  would  have  been  required  to  rebut  the 
testimony  of  Mr.  Pape  if  he  had  testified  that  he  lo- 
cated the  claims  which  appellants  allege  he  located 
and  had  done  the  assessment  work  on  them.  The 
testimony  of  Mr.  Pape  would,  with  the  rebuttal 
thereto,  if  it  amounted  to  what  defendants  claim, 
have  created  a  very  sizeable  addition  to  the  record. 
This  is  quite  different  from  reopening  a  case  for  some 
small  bit  of  testimony. 

The  trial  court  should  never  reopen  a  case  for  fur- 
ther testimony  except  for  good  reasons  and  with  a 
proper  showing.     An  appellate  court  will  interfere 
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only  where  there  has  been  a  clear  abuse  of  discretion. 
26  R.C.L.  1042;  64  C.J.  160.  The  court  may  properly 
refuse  to  reopen  the  case  where  the  evidence  sought 
to  be  introduced  was  within  the  knowledge  of  the 
party  seeking  the  reopening  and  available  to  him  at 
the  trial.  64  C.J.  161.  Appellants  knew  the  necessity 
for  having  Mr.  Pape's  testimony  and  it  was  available 
to  them  by  ordinary  means — deposition  and  subpoena. 
Where  there  is  newly  discovered  evidence  not  known 
to  exist  until  after  the  trial,  it  is  still  within  the 
court's  discretion  to  reopen  or  grant  a  new  trial  but 
in  this  case  the  appellants  knew  where  and  how  to 
get  the  evidence  and  that  it  was  available.  There  is 
no  abuse  of  discretion  in  refusing  to  reopen  a  case 
for  the  admission  of  .  .  .  evidence  .  .  .  "  which  it  does 
not  appear  that  he  could  not  have  produced  before 
the  close  of  the  case".  64  C.J.  163. 


POINT  4. 


APPELLANTS'  CLAIM  OF  SUPRISE  IN  BEING  REQUIRED  TO  GO 
TO  TRIAL  WITHOUT  THE  APPELLANT  PAPE. 

The  appellants  claim  they  were  prejudically  sur- 
prised in  being  required  to  go  to  trial  without  Mr. 
Pape.  If  they  were  prepared  for  trial  under  the 
belief  that  Mr.  Pape  would  be  present  on  the  day 
set  by  the  court  and  then  found  to  their  surprise  that 
Mr.  Pape  had  failed  or  refused  to  be  present  that 
would  have  been  grounds  for  a  continuance  providing 
they  had  used  due  diligence  to  be  informed  of  his 
intentions.    It  is  quite  a  different  thing,  however,  to 


30 


be  surprised  because  the  court  refused  to  grant  a 
continuance  in  the  face  of  a  finding,  which  is  sup- 
ported by  the  evidence,  that  a  defendant  deliberately 
absented  himself  and  the  other  defendants  did  not 
use  due  diligence  and  the  legal  means  to  obtain  his 
testimony. 

The  appellants  should  have  known  the  court  would 
properly  apply  the  legal  principles  involved. 

"  Surprise"  as  a  basis  for  any  relief  can  be  pleaded 
but  must  be  without  any  fault  on  the  part  of  the  party 
urging  such  surprise.  It  is  defined  in  equity  practice 
in  Black's  Law  Dictionary  as: 

"The  situation  in  which  a  party  is  placed  with- 
out any  default  of  his  own,  which  will  be  inju- 
rious to  his  interests.  Rawle  v.  Skip  with,  8  Mart. 
N.S.  (La.)  407. 

"Anything  which  happens  without  the  agency 
of  fault  of  the  party  affected  by  it  tending  to  dis- 
turb and  confuse  the  judgment,  or  to  mislead  him, 
of  which  the  opposite  party  takes  an  undue  ad- 
vantage, is  in  equity  a  surprise,  and  one  species 
of  fraud  for  which  relief  is  granted  ..." 

As  grounds  for  a  new  trial,  Black's  Law  Diction- 
ary defines  Surprise  as : 

"...  that  situation  in  which  a  party  is  unex- 
pectedly placed  without  default  on  his  part,  which 
will  work  injury  to  his  interests  .  .  . 

He  must  show  himself  to  have  been  diligent  in 
every  state  of  the  proceedings;  Henderson  v. 
Hazlett,  83  S.E.  907,  908;  and  that  the  event  was 
one   which    ordinary   prudence    could   not   have 
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guarded  against;  207  P.  328,  329;  Rudin  v.  Lu- 
man,  199  P.  874,  877." 

It  certainly  would  not  take  much  diligence  on  the 
part  of  appellants  to  anticipate  that  the  court  would 
not  grant  a  continuance  under  these  circumstances. 
Therefore  they  cannot  plead  surprise  as  a  basic  for 
either  a  continuance  or  review  on  appeal. 


POINT  5. 

CLAIM  OF  ERROR  IN  NOT  ADMITTING  MR.  PAPE'S 
DEPOSITION  IN  EVIDENCE. 

A  thorough  examination  of  the  deposition  shows 
that  if  the  court  had  read  and  considered  the  deposi- 
tion and  given  Mr.  Pape's  testimony  full  credit  for 
being  true,  the  court's  decision  in  the  case  could  not 
be  affected  thereby  in  any  way.  There  is  not  one  bit 
of  testimony  therein  as  to  his  staking  any  claims  prior 
to  the  staking  of  claims  by  appellee.  Mr.  Pape  testi- 
fied that  in  1953  (Tr.  396-7)  he  staked  the  Beach  No. 
4  claim  (Tr.  403)  and  checked  the  lines  of  three 
Beach  claims  previously  staked  (Tr.  404).  Whatever 
claims  Mr.  Flynn  has  which  might  conflict  with  Beach 
No.  4  were  staked  in  the  fall  of  1952  (Tr.  100)  and 
were  prior  to  the  location  of  Beach  No.  4.  The  tes- 
timony is  wholly  insufficient  anyhow  to  establish  the 
location  of  a  mining  claim.  This  is  the  only  testi- 
mony anywhere  in  the  deposition  concerning  the  lo- 
cation of  mining  claims. 

The  court  based  its  opinion  on  the  following  with 
respect  to  the  location  of  appellants: 
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1.  Inadequate  descriptions  in  the  certificates  of 
location  as  recorded,  except  as  to  the  3  Beach  claims. 

2.  Insufficient  evidence  to  show  the  claims  were 
marked  on  the  ground  as  required  by  law. 

There  is  not  one  word  in  the  deposition  of  Mr.  Pape 
which  touches  on  either  subject.  Appellee  asked  Mr. 
Pape  questions  as  to  when  he  was  on  the  island,  who 
he  was  with,  conversations  with  others,  the  details  of 
assessment  work  done  and  many  other  things  of  that 
nature,  but  he  purposely  avoided  asking  anything 
which  could  be  used  as  proof  of  locations  by  appel- 
lants, knowing  that  Mr.  Pape  would  never  again  ap- 
pear as  a  witness. 

The  court  was  correct  in  stating  the  deposition  was 
made  for  discovery  purposes  only,  but  it  should  have 
been  objected  to  and  not  admitted  because  it  was 
irrelevant  and  immaterial.  If  its  exclusion  was  error, 
it  was  harmless  error  which  should  not  be  disturbed 
on  appeal. 

"It  is  for  the  reviewing  court  to  determine 
whether  prejudice  has  resulted;  and  if  such  ex- 
clusion did  not  prejudice  the  prevailing  party, 
and  could  not  have  affected  the  result,  the  error 
is  harmless.  The  fact  that  the  trial  court  may 
have  excluded  the  evidence  upon  an  objection 
that  was  not  good  in  itself,  or  for  an  erroneous 
reason,  affords  no  reason  for  disturbing  the  rul- 
ing; ...  5  C.J.S.  1042-1048. 

"The  exclusion  of  immaterial  evidence  is  not 
ground  for  reversal,  ...  5  C.J.S.  1048. 

"Where  evidence  offered  does  not  tend  to  prove 
any  issue  in  the  case,  its  exclusion,  even  for  an 
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improper   reason,    is   not   prejudicial   error."   5 
C.J.S.  1049. 


POINT  6. 

CLAIM  OF  ERROR  IN  STRIKING  AND  NOT  CONSIDERING 
TESTIMONY  OF  WITNESS  RICHELSEN. 

Mr.  Richelsen  attempted  to  identify  the  location  of 
appellee's  claims  and  the  appellants'  claims,  so  as  to 
show  the  area  of  conflict,  by  drawing  Exhibit  K  from 
information  obtained  from  Aurora  Nickel  Company 
and  its  officers  and  from  the  original  location  notices 
filed  by  Mr.  Pape  in  the  Recorder's  office  (Tr.  448). 
The  information  obtained  from  defendants  is  ob- 
viously hearsay  (Tr.  452,  453,  455).  The  witness  was 
unable  to  plat  the  claims  from  the  information  in  the 
location  notices  (Tr.  453,  459).  Nevertheless,  the 
court  permitted  Exhibit  K  to  remain  in  evidence 
stating  "the  exhibit  will  be  retained  for  whatever 
value  it  may  have,  but  I  doubt  whether  it  will  turn 
out  that  it  will  have  any  value."  There  is  nothing 
in  the  opinion  to  indicate  whether  it  was  ever  given 
any  value. 

Mr.  Richelsen  testified  that  he  went  on  the  claims 
to  investigate  some  diamond  drilling  done  by  the 
government  in  1942.  He  then  testified  as  to  the  min- 
eral content  of  the  ore,  the  extent  of  it  as  developed 
by  drilling  and  how  it  was  more  or  less  confined  to 
certain  areas.  He  admitted  that  he  had  no  informa- 
tion on  these  matters  except  that  gained  from  a  gov- 
ernment publication  and  conversation  with  the  en- 
gineers for  the  government  (Tr.  447).  The  court  took 
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judicial  notice  of  the  publication;  (Tr.  463)  but  after 
objection  on  the  ground  it  was  hearsay,  stated  it 
would  not  consider  the  testimony  regarding  the  drill- 
ing and  extent  of  the  orebody  (Tr.  447). 

The  only  other  testimony  of  the  witness  was  in 
regard  to  plotting  the  discovery  posts  for  the  claims 
named  Yakobi  Nos.  1,  2,  11  and  12  so  as  to  show  in 
his  opinion  that  there  would  be  open  ground  between 
the  claims.  There  was  no  objection  or  exclusion  of 
this  testimony  (Tr.  444). 

Since  the  court  found  the  defendant's  claims  were 
not  sufficiently  marked  on  the  ground  or  sufficiently 
described  in  the  certificates  of  location,  the  exclusion 
of  some  of  the  testimony  of  Mr.  Richelsen  could  not 
affect  these  issues  as  it  did  not  touch  upon  them.  If 
it  was  error  to  exclude  the  testimony  it  was  harmless 
error. 


POINT  7. 


CLAIM  OF  ERROR  IN  HOLDING  BOHEMIA  BASIN  CAMP  WAS  A 
NATURAL  OBJECT  OR  PERMANENT  MONUMENT. 

Appellants'  first  argument  is  that  Bohemia  Basin 
Camp  appears  from  the  testimony  to  have  been  at  the 
beach  near  the  mouth  of  Bohemia  Creek  and  not  as 
the  court  found,  in  the  valley  and  to  consist  of  the 
cabin.  This  argument  was  not  made  a  point  on  appeal 
(Tr.  717-720).  If  they  had  made  it  a  point  on  appeal, 
they  could  not  prevail  because  there  is  plenty  of  evi- 
dence that  this  cabin,  and  its  surrounding  buildings 
are  known  as  Bohemia  Basin  Camp.    See  testimony 
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of  Mr.  Norppa  (Tr.  246),  Mr.  Goodwin  who  flatly 
stated  it  was  known  as  Bohemia  Basin  Camp  (Tr. 
575)  and  Flynn  (Tr.  320,  Appellants'  Brief  p.  49). 
Norppa  identified  it  on  the  map  Appellee's  Ex.  1  (Tr. 
246)  with  a  blue  pencil.  Even  though  some  other  wit- 
nesses, some  of  whom  had  never  been  off  the  beach, 
had  a  different  idea  of  where  Bohemia  Basin  Camp 
was  located,  there  was  plenty  of  testimony  to  support 
the  finding  expressed  in  the  opinion. 

Appellants'  next  argument  is  that  since  the  cabin 
was  only  occupied  temporarily,  it  is  not  a  "camp", 
and  since  it  was  not  a  camp,  the  court  erred  in  hold- 
ing that  the  cabin  is  the  Bohemia  Basin  Camp  re- 
ferred to  in  the  certificates  of  location  recorded  by 
appellee.  As  stated  above,  this  has  not  been  desig- 
nated a  point  on  appeal.  Appellants  do  not  cite  any 
authorities  for  the  requirement  that  a  place  must  be 
continuously  inhabited  to  be  a  camp.  The  dictionary 
definitions  imply  that  a  camp  is  a  place  of  temporary 
occupation. 

CAMP  — The  ground  or  spot  on  which  tents, 
huts,  etc.,  are  erected  for  shelter  —  as  for  an 
army.  A  single  tent,  cabin  or  the  like  used  on  a 
vacation  or  outing.  (Webster's  New  Collegiate 
Dictionary,  1945.) 

Appellants  argue  that  the  U.  S.  Coast  &  Geodetic 
Survey  Chart  No.  8260  shows  " Bohemia  Basin" 
marked  on  the  chart  a  short  distance  inland  from  the 
mouth  of  the  creek,  implying  that  the  upper  end  of 
the  valley  is  not  part  of  Bohemia  Basin.  Such  charts 
are  made  for  mariners  and  the  markings  are  placed 
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so  as  to  name  what  the  mariner  sees  from  the  water. 
A  mariner  sees  the  mouth  of  the  creek  and  the  lower 
part  of  the  valley.  The  chart  has  only  mountain  peaks 
and  beach  line  details  as  mariners  are  not  interested 
in  the  bottoms  of  inland  valleys.  If  the  words  "Bo- 
hemia Basin"  were  placed  farther  inland,  the  mariner 
would  not  be  sure  of  what  valley  came  down  to  the 
beach  at  this  point. 

Since  appellants  have  not  argued  their  point  as  to 
whether  Bohemia  Basin  Camp  is  a  natural  object  or 
a  permanent  monument,  we  refrain  from  such  argu- 
ment except  to  quote  and  cite : 

"The  terms  'natural  object'  or  'permanent  monu- 
ment' .  .  .  may  include  trees  blazed  and  squared, 
...  a  rock  monument,  a  prospect  hole,  ...  a  per- 
manent post  or  stake  firmly  implanted  in  the 
ground,  a  cabin,  a  dam,  a  mill  or  a  known  mining 
claim"  58  C.  J.  S.  105-106. 
Steel  v.  Prebble,  11  Pac.  2d  418. 


POINTS  8  AND  9. 
CLAIM  OF  ERROR  IN  NOT  GRANTING  NEW  TRIAL. 

Appellants  contend  they  were  entitled  to  a  new 
trial  on  the  basis  of  the  denial  by  Mr.  Pape  in  his 
affidavit  filed  March  26,  1954  of  the  statements  attrib- 
uted to  him  by  Mr.  Ward  in  his  affidavit  to  the  effect 
that  he  would  never  be  a  witness  for  appellants.  As 
pointed  out  herein  on  the  discussion  of  Point  2,  there 
is  plenty  of  other  evidence  to  sustain  the  court's  find- 
ing that  Mr.  Pape  absented  himself  willfully.  In  con- 
sidering whether  a  new  trial  should  be  granted,  the 
court  could  very  well  refuse  it  on  the  grounds  that 
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even  if  Mr.  Pape  had  made  no  such  statements  to  Mr. 
Ward,  it  would  still  refuse  the  new  trial  because  the 
other  evidence  shows  it  was  willful.  For  instance,  the 
court  specifically  held  that  the  employment  of  a  party 
is  no  excuse  for  his  absence  (Tr.  153).  The  main 
objection  to  granting  the  continuance  was  that  due 
diligence  had  not  been  used  to  obtain  his  testimony. 
There  is  nothing  in  the  affidavit  of  Mr.  Pape  which 
would  overcome  that  objection  (Tr.  109-112).  Another 
objection  was  that  appellants  refused  to  advance  ap- 
pellee's cost  of  appearing  for  trial  (Tr.  136,  158). 
Nothing  in  Mr.  Pape's  affidavit  can  overcome  their 
refusal  to  pay  these  costs  nor  was  there  any  offer  to 
pay  the  extra  costs  of  a  new  trial.  As  stated  under 
Point  2  ante,  whether  Mr.  Pape  had  actually  told 
Mr.  Ward  he  would  not  be  a  witness,  was  entirely 
immaterial  to  the  issues  on  which  the  court  decided 
to  deny  the  continuance  except  it  may  have  contrib- 
uted to  its  decision  on  the  one  point  of  willful  ab- 
sence. It  could  have  no  influence  in  deciding  to  deny 
the  continuance  on  the  other  grounds. 

The  other  evidence  presented  by  the  affidavits  of 
Messrs.  Pape,  Brown  and  Breseman  are  all  for  the 
purpose  of  disputing  some  minor  and  immaterial  por- 
tions of  the  evidence,  except  that  they  indicate  that 
the  witnesses  would  present  some  evidence  of  prior 
locations  by  Mr.  Pape.  If  this  evidence  could  result 
in  a  preponderance  of  the  evidence  to  overcome  the 
two  findings  of  the  court,  namely : 

(a)  Inadequate  descriptions  in  the  certificates  of 

location  recorded  by  appellants,  except  as  to 

the  3  Beach  Claims;  and 
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(b)  Insufficient  evidence  to  show  the  claims  were 
marked  on  the  ground  as  required  by  law. 

then,  and  only  then,  should  the  trial  court  grant  a  new 
trial. 

No  testimony  of  these  men  can  change  the  descrip- 
tions in  the  location  certificates  recorded  by  Mr.  Pape 
(Appellants'  Exs.  E  and  I,  Appendix  Appellants' 
Brief  27-77)  ;  or  the  fact  that  "an  intelligent  person, 
with  a  knowledge  of  the  permanent  natural  objects 
and  permanent  monuments  in  the  vicinity  seeking  to 
locate  the  claims  by  means  of  the  certificates  and 
marks  on  the  ground,  could  not  identify  them" 
(Opinion,  Tr.  103).  If  it  was  error  to  deny  a  new 
trial,  it  was  harmless  error  because  no  new  trial 
could  change  the  location  certificates. 

Anything  which  Mr.  Pape  did  to  stake  the  mining 
claims  for  appellants  in  1950  and  1952  would  still 
show  on  the  ground.  Appellants  could  have  shown 
by  the  witness  Harold  Jones  who  did  assessment  work 
on  the  property  in  1952  (Tr.  463-472),  with  Messrs. 
Pape,  Larson  and  Besel,  or  the  witnesses  Harold 
Hofstad  and  Arthur  Hofstad  who  with  Bill  Walker 
and  John  Breseman  (Tr.  473-477)  did  assessment 
work  in  1953  on  the  claims,  just  what  they  saw  as 
evidence  of  claims  having  been  staked  by  Mr.  Pape 
in  1950  and  1952.  They  could  hardly  spend  weeks  on 
the  claims  without  seeing  whether  posts  had  been  set, 
blazed  and  marked  as  required  by  law,  whether  the 
claims  had  boundary  lines  marked  on  the  ground  and 
discovery  notices  posted.  These  four  witnesses  and 
four  other  persons  could  have  been  used  for  this  pur- 


39 


pose.  Instead  the  testimony  was  confined  to  state- 
ments by  Hofstad  that  he  helped  amend  location  no- 
tices and  readjust  and  repair  monuments  (Tr.  486, 
487),  statements  by  Arthur  Hofstad  that  he  helped 
post  amended  certificates  (Tr.  502),  repaired  a  few 
monuments  (Tr.  504)  and  did  some  blazing  in  1953 
(Tr  510),  and  statements  by  Edward  Engdahl  that  in 
June,  1950  (before  the  claims  were  open  to  location) 
he  had  blazed  old  claim  lines  and  corner  posts,  put 
up  monuments  but  staked  no  claims  (Tr.  516-518)  but 
in  1953  they  staked  a  claim  on  the  beach  (Tr.  520). 
These  witnesses  may  not  have  been  able  to  testify 
as  to  the  number  and  identity  of  the  claims  but  they 
at  least  could  have  been  asked  by  appellants  as  to 
whether  it  appeared  to  them  that  the  claims  were 
properly  staked  with  all  the  corner  posts,  boundaries 
marked  and  notices  posted.  This  appears  to  have  been 
studiously  avoided.  Harold  Jones  did  not  even  men- 
tion any  evidence  of  prior  locations. 

Mr.  Vevelstad  was  on  the  claims  in  1953  (Tr.  525). 
He  testified  that  Mr.  Pape's  location  notices  were 
posted  (Tr.  526,  527),  he  amended  locations  (Tr.  535), 
testified  as  to  the  exact  location  of  appellants'  claims 
(Tr.  537),  and  saw  Mr.  Pape's  discoveries  made  in 
1950  (Tr.  564).  In  spite  of  all  his  knowledge  of  the 
Pape  locations  he  did  not  say  one  word  about  there 
being  any  corner  posts  or  side  or  end  lines  brushed 
out,  blazed  or  otherwise  marked  on  the  ground. 

The  complaint  in  this  case  was  filed  on  June  23, 
1953.  The  appellants  had  plenty  of  time  before  the 
trial  in  December  to  make  a  thorough  examination  of 
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the  claims  which  they  say  Mr.  Pape  staked  and  to 
survey,  map  and  make  notes  on  the  adequacy  of  his 
markings  on  the  ground  and  other  requirements.  They 
did  not  need  Mr.  Pape  to  show  them  the  claims  if 
they  were  adequately  marked  on  the  ground.  Mr. 
Pape  could  add  nothing  to  the  marks  by  his  presence 
in  court,  but  without  him  they  could  have  proved  by 
others  exactly  what  Mr.  Pape  had  done  in  1950  and 
1952,  in  the  same  way  the  appellee  proved  by  the 
witnesses  Johnson,  Klein  and  Harrigan  the  extent 
to  which  Pape  had  staked  claims,  and  the  extent  to 
which  he  failed  to  meet  the  requirements. 

"Where  the  unsuccessful  party  might,  with  rea- 
sonable diligence,  have  produced  other  testimony 
at  the  trial  of  the  same  character  and  to  the  same 
point  as  that  alleged  to  have  been  newly  discov- 
ered, a  new  trial  should  be  refused."  66  CJS  294. 

The  absence  of  Mr.  Pape  during  the  trial  and  his 
subsequent  statement  by  affidavit  that  he  located  some 
claims,  does  not  make  his  testimony  newly  discovered. 
It  was  always  known  by  appellants  that  if  they  had 
any  claims  at  all,  it  was  through  Mr.  Pape's  locations. 
"  Moreover,  facts  are  not  newly  discovered  be- 
cause the  witness  who  could  have  testified  thereto 
is  temporarily  unavailable,  where  movant  failed 
to  subpoena  such  witness."  66  CJS  297. 

The  testimony  of  Mr.  Pape,  Mr.  Breseman  and  Mr. 
Brown  was  available  and  known  to  appellants  because 
Mr.  Pape  was  in  Seattle  for  over  seven  weeks  after 
this  case  was  set  for  trial.  He  could  have  been  sub- 
poenaed for  a  deposition  or  he  could  have  been  in- 
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terrogated  by  the  other  appellants  at  the  time  his 
deposition  was  taken  by  appellee  on  September  10, 
1953  (Tr.  344).  The  part  played  by  both  Brown  and 
Breseman  had  been  detailed  in  the  deposition  of  Mr. 
Pape  (Tr.  354,  363,  375,  426,  427).  Appellants  were 
then  aware  that  they  had  information  and  if  appel- 
lants did  not  investigate  and  determine  before  the 
trial  whether  they  wanted  to  use  these  witnesses,  they 
could  not  wait  until  after  the  trial  and  ask  for  a  new 
trial  to  present  their  testimony. 

"No  matter  how  material  the  testimony  may  be, 
an  applicant  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  must  have  used  ordi- 
nary diligence  to  discover  and  produce  the  evi- 
dence at  the  trial."  66  CJS  298. 

"Ordinarily  a  new  trial  will  not  be  granted  for 
newly  discovered  evidence  which  might  have  been 
discovered  before  the  trial  by  diligently  making 
proper  search  or  inquiry,  as  of  a  coparty,  .  .  . 
or  of  an  agent  ...  or  co-partner."  66  CJS  304-5. 

The  court  was  called  on  to  consider  whether  the 
testimony  of  these  witnesses  even  if  much  more  ex- 
tensive and  detailed  than  was  set  forth  in  their  affi- 
davits could  possibly  change  the  findings  of  the  court. 
It  is  obvious  that  they  could  not  overcome  the  lack 
of  sufficient  descriptions  in  the  location  certificates, 
especially  since  the  laws  of  Alaska  provide : 

"Any  attempted  location  of  a  mining  claim  that 
does  not  fully  comply  with  the  provisions  of  this 
act  shall  be  null  and  void."  Sec.  47-3-30  Alaska 
Compiled  Laws  Annotated  1949.  Appendix,  Ap- 
pellants' Brief  pp.  6-7. 


42 

Whether  they  could  establish  sufficient  markings  on 
the  ground  was  a  matter  for  determination  by  the 
court  below,  and  whether  the  new  evidence  would 
require  a  different  decision  is  the  test.  66  CJS  312. 
The  court  may  exercise  considerable  discretion  in 
granting  or  denying  a  new  trial.  66  CJS  484.  It  cer- 
tainly had  plenty  of  reasons  to  sustain  its  denial  of 
a  new  trial.  It  was  not  an  abuse  of  discretion  to  do  so. 


POINT  10. 

CLAIM  OF  ERROR  BECAUSE  NO  JUDGMENT  WAS 
ENTERED  ON  APPELLANTS'  COUNTERCLAIM. 

Appellants  filed  a  "Fourth  Defense  and  Counter- 
claim" for  $5,000,000.00  damages  for  loss  of  profits 
and  $15,000,000.00  exemplary  damages.  No  reply  was 
filed  by  appellee. 

Rule  7(a)  FRCP  requires  a  reply  to  be  filed  to  "a 
counter-claim  denominated  as  such. ' '  It  also  prohibits 
a  reply  to  a  defense  contained  in  an  answer  except 
when  the  court  orders  a  reply  to  be  filed  to  an  answer. 
If  it  is  a  defense,  appellee  was  prohibited  from  filing 
a  reply,  if  it  is  a  counter-claim,  appellee  was  required 
to  file  a  reply  or  admit  the  contents  thereof  (Rule 
8(d)  FRCP),  unless,  as  in  this  case,  it  can  be  said 
that  it  was  not  "denominated  as  such."  A  search  of 
the  decisions  and  texts  on  Rules  7(a)  and  8(d)  fail 
to  reveal  any  such  circumstance  having  been  reported. 
Whether  a  plaintiff  is  required  to  file  a  reply  to  a 
hybrid  such  as  this  which  is  denominated  both  as  an 
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affirmative  defense  and  as  a  reply  seems  to  be  a 
matter  of  first  impression.  It  may  not  be  necessary 
however  to  rule  on  this  point.  If  the  court  finds  for 
appellee  on  any  one  of  the  other  arguments  on  this 
point,  supra,  it  can  avoid  deciding  the  question. 

Appellee  in  his  amended  complaint  alleges  his  per- 
formance of  each  of  the  steps  necessary  to  stake  his 
claims  in  Alaska.  He  then  alleges  that  appellants 
claim  some  interest  in  the  area  covered  by  his  claims 
by  reason  of  purported  conflicting  prior  locations 
which  cannot  be  identified  or  located  on  the  ground 
and  which  are  alleged  by  appellee  to  be  invalid  (Tr. 
60)  and  create  a  cloud  on  appellee's  title.  Appellants 
answer  denying  the  material  allegations  in  their 
"Second  Defense"  and  setting  up  a  "Third  Defense" 
(Tr.  68)  in  which  they  allege  their  ownership  of  cer- 
tain prior  locations  and  compliance  with  each  of  the 
requirements  of  law  for  making  such  locations  and 
keeping  them  in  good  standing.  They  then  allege  in 
the  "Third  Defense"  that  appellee's  claims  were  lo- 
cated after  appellants  located  their  claims,  that  they 
are  invalid,  and  they  specifically  allege  a  failure  by 
appellee  to  comply  with  each  of  the  requirements  of 
the  mining  laws  on  making  locations.  They  then 
allege  that  appellee's  claims  constitute  a  cloud  on 
appellants'  titles. 

Under  Rule  8(d)  FRCP,  this  "Third  Defense"  and 
1  each  allegation  therein  is  "taken  as  denied  or 
1  avoided."  Appellants  then  set  forth  their  "Fourth 
1  Defense  and  Counterclaim"  which  consists  of  three 
!  parts.    The  first  is  an  incorporation  of  the  "Third 


44 


Defense"  by  reference.    This  part  is  already  " taken 
as  denied  or  avoided." 

Appellee  should  not  be  required  to  deny  an  allega- 
tion which  by  the  rules  is  already  denied  or  avoided. 
The  validity  of  the  two  sets  of  claims  is  here  put  in 
issue  and  no  judgment  can  be  entered  except  on  a 
finding  by  the  court  on  those  issues.  The  court  found 
them  for  the  appellee. 

The  second  part  is  an  allegation  that  while  appel- 
lants were  in  possession,  appellee  located  claims 
blanketing  the  area  "by  pretended  locations  of  102 
pretended  mining  claims,  mentioned  in  plaintiff's  (ap- 
pellee's) amended  complaint"  (Tr.  74)  and  caused 
notices  to  be  recorded,  thus  preventing  appellants 
from  mining  the  claims  or  selling  them,  and  prevent- 
ing the  minerals  therefrom  from  reaching  the  markets 
of  the  world  to  compete  with  other  minerals.  Appel- 
lee had  specifically  alleged  in  his  amended  complaint 
that  he  was  in  possession  of  the  land  he  located  at 
the  time  of  location  and  thereafter  (Tr.  59,  60).  Ap- 
pellee had  alleged  in  his  amended  complaint  his  full 
compliance  with  each  requirement  of  the  law  for 
staking  mining  claims,  which  constitutes  a  denial 
of  appellants'  allegation  that  appellee's  claims  are 
" pretended  mining  claims"  (Tr.  74).  Since  the  ques- 
tions of  who  was  in  possession  and  whether  appellee's 
claims  were  pretended  or  real  mining  locations  were 
put  in  issue,  the  court  could  not  enter  a  judgment  on 
the  counterclaim,  even  if  it  is  considered  to  be  de- 
nominated as  such,  because  of  a  failure  to  again  put 
at  issue  what  is  already  at  issue. 
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Then  appellants  allege  that  the  location  notices  of 
appellee  were  recorded.  This  is  alleged  in  the  com- 
plaint and  it  can  do  no  harm  to  appellee  to  have  it 
admitted.  The  next  allegation  therein  is  that  appel- 
lee's locations  prevented  appellants  from  mining  or 
selling  their  claims  and  prevented  the  minerals  from 
reaching  the  market  to  compete  with  minerals  mined 
elsewhere.  The  purpose  is  immaterial  and  the  admis- 
sion of  such  an  allegation,  by  itself,  does  not  entitle 
the  appellants  to  a  judgment. 

The  third  part  of  the  "Fourth  Defense  and  Coun- 
terclaim" is  an  allegation  of  the  amount  of  damages 
which  under  Rule  8(d)  FRCP  is  not  admitted  by 
failure  to  file  a  responsive  pleading  where  one  is  re- 
quired. The  court  could  not  enter  judgment  on  the 
counterclaim  without  proof  of  damages  and  the  proof 
is  wholly  inadequate  to  sustain  a  judgment. 

The  only  testimony  on  damages  is  that  given  by  the 
appellant  Vevelstad  who  stated  the  National  Produc- 
tion Authority  was  "going  to  finance  all  the  prop- 
erty" but  declined  because  of  Mr.  Flynn  locating  his 
claims  (Tr.  545-546).  He  calculated  the  $5,000,000 
loss  of  profits  by  stating  that  it  was  the  same  sum 
undesignated  persons  had  threatened  to  sue  for  from 
the  Howe  Sound  Company.  In  other  words  since 
somebody  else  had  threatened  to  sue  for  $5,000,000  on 
unspecified  claims,  Vevelstad  said  "so  I  used  the  same 
figures"  (Tr.  546).  Later  (Tr.  547)  he  testified  "Well, 
I  just  took  a  figure.  There  is  nothing  definite,  you 
know,  because,  if  you  had  the  plant  operating,  the 
plant  would  earn  annually  sixty  million  dollars"  (Tr. 
549). 
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The  whole  claim  for  damages  is  so  nebulous  and 
fantastic  that  the  damages  claimed  could  not  even  be 
described  as  speculative. 

His  claim  of  being  financed  by  the  National  Pro- 
duction Authority  and  his  counsel's  reference  to  the 
term  " National  Certificate  of  Authority"  are  without 
any  basis  whatsoever. 

The  National  Production  Authority  was  created  by 
the  Secretary  of  Commerce  (F.  R.  Doc.  50-8068,  filed 
Sept.  13,  1950,  15  F.  R.  6182)  to  carry  out  the  provi- 
sions of  the  Defense  Production  Act  of  1950  (Sept.  8, 
1950,  c.  932,  Sec.  1,  64  Stat.  798)  which  were  delegated 
to  the  Secretary  of  Commerce  by  Executive  Order  10, 
161  (Sept.  12,  1950,  15  F.  R.  6105).  The  National 
Production  Authority  had  no  authority  delegated  to 
it  to  make  loans  to  anyone.  The  Secretary  of  Com- 
merce had  no  authority  to  do  so  and  therefore  could 
not  delegate  such  authority.  The  power  to  make  loans 
was  delegated  under  Executive  Order  10,161,  ante,  to 
the  Reconstruction  Finance  Corporation  by  Sec.  303, 
Part  III  thereof,  and  then  only  upon  certification  as 
to  necessity  by  the  Secretary  of  the  Interior  as  to 
metals  and  minerals.  The  same  section  conferred  au- 
thority on  the  General  Services  Administration  to 
purchase  and  stockpile  metals  and  minerals. 

Regardless  of  whether  the  allegations  of  the 
" Fourth  Defense  and  Counterclaim"  are  deemed  ad- 
mitted or  denied,  no  judgment  can  be  based  on  such 
meager  testimony  of  damages  which  is  mere  guess- 
work. No  evidence  was  submitted  as  to  the  quantity 
or  quality  of  the  ore,  the  cost  of  extraction,  the  value 
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of  it  on  the  market  and  the  resultant  profit,  or  what 
the  appellants  could  sell  their  interest  for. 

"  However,  where  actual  pecuniary  damages  are 
sought,  there  must  be  evidence  of  their  existence 
and  extent,  and  some  date  from  which  they  may 
be  computed.  No  substantial  recovery  may  be 
based  on  mere  guesswork  or  inference;  without 
evidence  of  facts,  circumstances,  and  data  justi- 
fying an  inference  that  the  damages  awarded  are 
just  and  reasonable  compensation  for  the  injury 
suffered;  and  when  compensatory  damages  are 
susceptible  of  proof  with  approximate  accuracy 
and  may  be  measured  with  some  degree  of  cer- 
tainty, they  must  be  so  proved  even  in  actions  of 
tort."  See  25  C.J.S.  496. 

The  court  below  took  the  view  that  the  allegations 
of  the  "Fourth  Defense  and  Counterclaim"  as  to 
failure  of  appellee  to  comply  with  the  provisions  of 
the  law  in  staking  his  claims,  were  "merely  denials  in 
affirmative  form  of  the  allegations  of  the  complaint." 
Also  that  "Obviously,  by  incorporating  such  allega- 
tions into  what  is  denominated  a  defense  and  counter- 
claim, the  defendant  may  not  compel  the  plaintiff  to 
repeat,  in  negative  form  in  a  reply,  the  allegations 
of  his  complaint,  and  hence,  I  conclude  that  the  failure 
to  file  a  reply  in  the  instant  case  does  not  constitute 
an  admission  under  Rules  7(a)  and  8(d)  FRCP." 

Under  Rule  8(f)  all  pleadings  must  be  construed 
so  as  to  do  substantial  justice.  That  is  the  way  the 
court  below  construed  the  pleadings. 

If,  as  the  court  below  has  said,  the  appellee  cannot 
be  forced  to  repeat  in  negative  form  the  allegations 
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of  its  complaint,  or  deny  what  is  already  denied  under 
the  " Third  Defense"  and  the  rules,  then  the  whole 
of  the  counterclaim  was  already  at  issue  except  for  the 
extent  of  the  damages  which  Rule  8(d)  puts  in  issue. 


POINT  11. 


WHETHER  APPELLEE'S   CLAIMS  WERE  LOCATED  AND   CER- 
TIFICATES OF  LOCATION  FILED  ACCORDING  TO  LAW. 

Appellants  have  called  attention  to  many  irrelevant 
and  immaterial  facts  in  support  of  their  contention 
that  appellee  did  not  properly  locate  and  record  no- 
tice of  his  claims.  Appellee  herein  replies  to  each  of 
appellants'  material  statements. 

It  is  true  that  appellee  did  not  testify  as  to  whether 
the  content  of  the  minerals  in  the  rock  at  the  points 
of  discovery  would  justify  a  reasonable  man  to  mine 
it.  The  test  is  not  whether  the  ore  is  rich  enough  to 
mine  but  is  whether  it  is  rich  enough  to  justify  fur- 
ther prospecting  and  development. 

McShane  v.  Kenkle,  44  P.  979 ; 

Cameron  v.  U.  S.,  252  U.S.  450,  40  Sup.Ct.  410. 

Whether  the  ore  found  was  rich  enough  to  justify  fur- 
ther expenditure  toward  making  a  mine  is  a  question 
of  fact  to  be  determined  by  the  court  from  all  the  evi- 
dence and  need  not  be  determined  from  opinions  ex- 
pressed by  a  witness. 

Columbia  C.  Min.  Co.  v.  Duchess  etc.  Co.,  79  P. 
385. 

The  court  could  reach  such  a  conclusion  from  the 
contents  of  the  Department  of  Interior  report  of  in- 
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vestigation  of  "Yakobi  Island  Nickel  Deposit"  No. 
14182  which  was  identified  and  brought  to  the  court's 
attention  (Tr.  277),  Sitka  Quadrangle  (DD-8),  which 
is  a  geological  map  of  which  the  court  said  it  would 
take  judicial  notice  (Tr.  279),  and  the  testimony  of 
Mr.  Flynn  as  to  the  mineral  content  of  the  rock  in 
place  (Tr.  270-272,  281,  282,  289-290).  The  court  spe- 
cifically found  the  testimony  of  Mr.  Flynn  to  be  suffi- 
cient to  " support  the  finding  of  a  valid  discovery" 
(Tr.  106). 

Appellants  state  that  Mr.  Flynn  testified  (at  Tr. 
281)  that  his  discovery  stakes  and  notices  were  on 
end  lines  of  his  claims.  An  examination  of  the  testi- 
mony shows  his  counsel  asked  him  if  mineralization 
showed  at  each  of  the  "end  lines  between  the  various 
claims  upon  which  your  discovery  posts  are  located 
and  your  discovery  notices  posted."  The  witness 
answered  that  such  mineralization  appeared  all 
"along  the  line  there  and  particularly  at  the  places 
where  I  put  in  the  posts."  The  witness  proceeded  to 
answer  the  question  as  to  mineralization  without  con- 
firming or  denying  that  all  his  claims  had  discoveries 
at  the  end  lines.  It  is  obvious  that  the  implication 
raised  by  the  form  of  his  counsel's  question  was  not 
true,  especially  in  view  of  Mr.  Flynn 's  testimony  else- 
where to  the  effect  that  most  of  his  discoveries  were 
near  an  end  line  but  some  were  not  and  a  separate 
post  was  put  up  for  the  discovery  in  every  case  (Tr. 
228,  271,  272,  281,  282,  291,  292,  294,  295,  301-307,  313). 
Any  inference  by  appellants  that  there  was  not  a  sepa- 
rate discovery  for  each  claim  is  completely  dispelled 
by  the  record. 
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Appellants  devote  considerable  space  to  pointing 
out  that  appellee's  location  certificates  and  notices  all 
state  that  the  claims  run  1500  feet  in  one  direction 
from  the  discovery  monument,  whereas  the  record  at 
the  places  cited  in  the  preceding  paragraph  shows  that 
the  discoveries  were  generally  near  an  end  line  com- 
mon to  two  claims  (called  a  center  end  line  as  dis- 
tinguished from  a  center  line  of  a  claim)  from  which 
Mr.  Flynn  would  walk  in  each  direction  along  the 
center  lines  to  find  a  discovery  if  one  was  not  within 
the  claim  near  the  end  line.  The  testimony  shows  he 
and  Norppa  made  their  plans  at  night  as  to  what 
they  would  do  the  next  day  and  made  out  their  notices 
for  the  claims  they  sketched  on  a  contour  map  (Tr. 
233,  277,  285).  Mr.  Flynn  expected  to  be  able  to,  and 
in  almost  all  cases  did,  find  a  discovery  near  the  end 
line.  Not  knowing  in  advance  how  far  away  from  the 
end  line  it  would  be,  he  made  all  the  notices  so  the 
claim  would  be  described  as  running  1500  feet  in  one 
direction  from  the  discovery  which  would  be  near  an 
end  line.  No  person  could  be  deceived  by  this  inac- 
curacy. The  center,  side  and  end  lines  were  marked 
on  the  ground;  posts  were  erected  at  each  corner,  the 
discovery  and  both  ends  of  the  center  lines;  the  dis- 
covery posts,  the  posts  at  each  end  of  the  center  line, 
and  each  corner  post  were  marked  to  show  which  posts 
they  were  (Tr.  217-225,  231,  240,  252-253,  283-285, 
288,  291-294,  298).  One  might  be  inconvenienced  on  a 
few  claims  if  he  took  copies  of  the  location  certificates 
and  tried  to  find  the  discovery  posts  but  on  only  5 
claims  are  the  discovery  posts  more  than  30  feet  and 
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less  than  70  feet  from  the  place  stated  in  the  notice 
and  on  only  one  claim  is  the  discovery  more  than  70 
feet  from  the  place  stated  (Tr.  22,  23).  Appellants 
claim  the  locations  are  void  because  of  such  inac- 
curacy. 

As  stated  in  Morrison's  Mining  Rights,  16th  Ed.,  p. 
59,  "as  the  result  of  carelessness,  accident  or  defective 
instruments,  variations  between  the  courses  called  for 
in  the  record  and  the  monuments  on  the  ground  are 
matters  of  constant  occurrence.  The  general  rule  in 
such  cases  is  that  the  monuments  control." 

Culacott  v.  Cash  G.  &  S.  Min.  Co.,  6  Pac.  211 ; 

Book  v.  Justice  Mining  Co.,  58  F.  106; 

Treadwell  v.  Marrs,  83  P.  350; 

J.  E.  Riley  Inv.  Co.  v.  Sakow,  9th  Cir.,  98  F. 
2d  8. 

"As  a  general  rule  a  mining  location  is  not  ren- 
dered invalid  by  a  mere  variation  or  discrepancy 
between  the  boundaries  of  a  claim  as  marked  on 
the  ground  and  the  courses  and  distances  de- 
scribed in  the  location  notice  or  certificate."  58 
CJS  106. 

"In  the  absence  of  fraud  in  such  a  case  the  loca- 
tor may  claim  accordingly."  58  CJS  106-7. 

This  rule  of  construction  is  specifically  provided  in 
the  rules  for  construing  the  description  of  a  convey- 
ance of  real  property  in  Alaska.  58-7-3  Alaska  Com- 
piled Laws  Annotated  1949.  There  is  no  evidence  of 
fraud  in  such  inaccuracies  and  the  record  supports  the 
trial  court's  finding  that  appellee  marked  his  claims 
on  the  ground  as  required  by  law. 
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"As  a  general  rule,  a  substantial  compliance  in 
good  faith  with  the  requirements  of  the  statute 
or  regulation  in  the  matter  of  posting  notice  is 
required  and  is  sufficient  .  .  ., 

...  if  by  any  reasonable  construction  of  the 
language  employed  it  imports  notice  to  subse- 
quent locators  that  the  ground  upon  which  it  is 
posted  is  claimed  by  another  and  the  extent  there- 
of, it  is  sufficient." 

"In  determining  the  sufficiency  of  the  contents  of 
the  notice  it  should  be  liberally  construed  with 
the  view  to  protect  the  miner  in  the  enjoyment 
of  his  rights "58  CJS  97. 

Appellants  claim  appellee's  location  notices  (Ex- 
hibits 2,  3  and  4)  do  not  state  "the  width  on  each  side 
of  the  center  of  such  lode  or  vein,"  but  instead  stated 
they  include  "300  feet  of  surface  ground  on  each 
side  of  the  center  line  of  said  claim."  This  is  indeed 
a  most  trifling  variation  from  the  statute,  especially 
when  each  notice  is  taken  as  a  whole.  Each  notice 
states  "the  undersigned  .  .  .  has  .  .  .  discovered,  lo- 
cated and  claimed  1500  linear  feet  horizontal  measure- 
ment of,  on  and  along  the  lode  or  vein  with  300  feet 
of  surface  ground  on  each  side  of  the  center  line  of 
said  claim,"  and  also  "This  claim  extends  1500  feet 
from  the  discovery  monument  on  which  this  notice 
is  posted,  along  the  course  of  said  center  line  of  said 
claim."  Taken  together  these  portions  of  the  notice 
state  the  ground  located  runs  1500  feet  along  the  "lode 
or  vein"  and  1500  feet  along  the  "center  line  of  said 
claim"  which  makes  the  two  identical.  It  also  states 
that  the  locator  claims  "300  feet  of  surface  ground 
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on  each  side  of  the  center  line  of  said  claim"  which, 
when  construed  with  the  rest  of  the  notice,  shows  the 
claim  extends  300  feet  on  each  side  of  the  "lode  or 
vein"  as  required  by  the  statute.  In  any  event,  there 
is  no  evidence  of  any  fraud,  there  has  been  a  substan- 
tial compliance,  the  notice  was  adequate  warning  of 
what  was  claimed  when  taken  with  the  markings  on 
the  ground  and  the  notice  would  not  be  invalidated  by 
such  a  trifling  mistake.  If  it  were  invalidated,  it  is 
doubtful  if  any  location  notice  in  Alaska  is  valid  even 
though  printed  on  a  form  as  are  these  by  a  printing 
company. 

Appellants,  without  arguing  the  point,  state  the  de- 
scriptions in  the  notices  are  not  tied  in  to  a  natural 
object  or  permanent  monument,  although  they  are  all 
tied  to  Bohemia  Basin  Camp.  This  is  discussed  by 
appellee  under  Point  7. 

Appellants  contend  that  if  the  location  certificates 
are  sufficient,  even  though  the  claims  do  not  extend 
exactly  1500  feet  in  one  direction  from  the  discovery 
stake,  then  there  must  be  open  ground  between  the 
claims  of  appellee.  If  so,  there  is  nothing  to  stop 
appellants  from  validly  locating  such  ground  and  such 
fractions  are  not  in  dispute.  This  assumption  of  ap- 
pellants is  founded  on  a  belief  that  in  one  way  or  an- 
other, the  appellee  should  be  bound  by,  and  the  loca- 
tion of  his  claims  determined  by  the  inaccuracy  in  the 
descriptions  instead  of  by  the  stakes  and  boundaries 
marked  on  the  ground.  He  cites  no  authority  for  such 
a  proposition. 
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POINT  12. 

PAPE'S  PROOFS  OF  LABOR  BEING  PRIMA  FACIE  EVIDENCE 
OF  THE  PERFORMANCE  OF  ANNUAL  LABOR. 

Whether  or  not  the  proofs  of  labor  recorded  by- 
appellants  are  prima  facie  evidence  of  the  work  there- 
in claimed  to  have  been  done  is  of  no  importance, 
because  the  performance  of  annual  labor  does  not 
create  any  rights  in  claims  which  have  not  been  lo- 
cated according  to  law.  The  court  found  appellants' 
claims  were  not  adequately  marked  on  the  ground 
nor  sufficiently  described  in  the  recorded  notices.  How- 
ever, the  court  did  not  hold  the  proofs  of  labor  were 
not  prima  facie  evidence  of  the  work  done.  It  decided 
that  the  work  done  was  performed  outside  the  claims 
for  the  benefit  of  non-contiguous  claims  and  under 
such  circumstances  the  burden  of  proof  to  show  that 
such  work  benefits  the  claims,  is  on  the  one  making 
the  claim.  "This  burden  was  not  sustained  by  the 
defendants."  (Opinion,  Tr.  104  and  citing  authori- 
ties.) 


POINT  13. 


FAILURE  OF  APPELLEE  TO  FILE  A  REPLY  BRIEF 
TO  APPELLANTS'  TRIAL  BRIEF. 

Appellants'  claim  that  the  failure  of  appellee  to 
file  a  reply  brief  to  the  trial  brief  of  appellants  con- 
stitutes a  waiver  and  admission  of  appellants'  "argu- 
ment on  those  affirmative  issues  and  charges"  set 
forth  in  appellants'  Third  Defense  and  Counter- 
claim; although  they  admit  they  have  no  authority 
for  such  a   contention.    Since  the  appellee  did  not 
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designate  any  part  of  the  contents  of  the  record  on 
appeal  and  appellants  excluded  the  trial  briefs  from 
the  record  except  portions  printed  at  Tr.  93-95,  which 
are  not  germane  to  the  argument  on  this  point,  the 
other  portions  of  the  trial  briefs  are  not  part  of  the 
record.  This  fact  precludes  any  argument  on  their 
contents.  Appellants'  point  13  cannot  be  considered 
under  such  circumstances. 

If  there  is  any  merit  to  such  a  fanciful  argument,  it 
is  not  applicable  in  this  case  because  appellants  have 
no  basis  for  any  award  of  damages  or  judgment  quiet- 
ing title  in  appellants,  for  the  simple  reason  that  they 
did  not  prove  the  ownership  of  a  single  valid  mining 
claim.  Having  no  title  they  could  suffer  no  damages. 
Appellee  simply  refrained  from  wasting  his  coun- 
sel's time  and  the  court's  time  by  replying  to  argu- 
ments, the  replies  to  which  were  evident  to  the  court 
without  any  reply  brief. 


POINT  14. 


APPELLANTS'  CLAIM  THAT  THE  BURDEN  OF  PROOF 
WAS  PLACED  UPON  THE  APPELLANTS. 

Appellants  contend  that  since  the  trial  court  in  its 
opinion  first  set  forth  its  reasons  for  holding  the  ap- 
pellants' claims  to  be  invalid  and  then  its  reasons  for 
holding  the  appellee's  claims  to  be  valid,  the  court 
"  erroneously  either  cast  the  burden  upon  appellants 
or  thought  they  were  the  plaintiffs".  Appellants  admit 
that  the  order  in  which  the  points  are  set  forth  in  an 
opinion  does  not  affect  the  result  (Appellants'  brief 
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p.  79).  Appellee  can  see  no  point  in  making  such  an 
argument  if  it  does  not  affect  the  result,  and  submit 
that  the  arrangement  of  the  portions  of  an  opinion  is 
no  indication  of  where  the  court  places  the  burden  of 
proof. 

Appellee  admits  the  burden  of  proof  was  on  him  to 
prove  the  title  to  his  mineral  claims.  This  he  did  by 
first  proving  the  performance  of  all  the  acts  necessary 
to  locate,  stake  and  record  notice  of  the  claims  ac- 
cording to  law  by  the  testimony  of  Flynn,  Norppa  and 
Johnson  with  his  surveys,  as  cited  with  references  to 
the  pertinent  portions  of  the  record,  in  appellee's 
Answer  to  Statement  of  the  Case,  ante.  Appellee  also 
proved  by  the  witnesses  Flynn,  Johnson,  Harrigan 
and  Klein  (Tr.  253,  254,  262,  295,  657-663,  665,  669, 
682-683)  that  the  ground  was  open  to  location  when 
he  staked  it,  with  no  evidence  of  any  prior  locations 
except  the  notice  on  the  Mna  claim  which  is  not  in- 
volved in  this  case.  No  other  allegations  of  the  com- 
plaint had  to  be  proved  by  appellee  because  those  con- 
tained in  Paragraphs  VI  and  VII  of  the  amended 
complaint  (Tr.  60)  alleging  a  conflict  in  area  with  the 
purported  claims  of  appellants,  their  claims  to  such 
conflicting  areas  and  the  cloud  on  the  title  created 
thereby  were  all  admitted  in  appellants'  answer  (Tr. 
68)  and  affirmatively  alleged  in  the  Third  Defense. 

At  this  point  in  the  trial  appellee  had  made  out  a 
prima  facie  case,  and  if  appellants  had  not  gone  for- 
ward with  their  evidence,  appellee  would  have  been 
entitled  to  a  decree. 

"When  plaintiff  has  made  out  a  prima  facie  case 
the  burden  of  going  forward  with  the  evidence 


57 


will  be  shifted  to  defendant;  and  it  is  necessary 
only  for  plaintiff  to  make  out  a  prima  facie  case 
in  order  to  put  defendant  on  his  proof,  but  the 
burden  of  proof  which  rests  upon  plaintiff  when 
the  allegations  of  the  petition  are  denied  does  not 
shift."  74  CJS  122. 

' '  The  courts  frequently  do  say  that  when  plaintiff 
in  an  action  to  quiet  title  has  made  out  a  prima 
facie  case  the  burden  of  proof  shifts  to  defendant. 
The  difficulty  arises  because  the  words  'burden  of 
proof  are  used  in  two  senses;  one  to  indicate  the 
burden  which  rests  upon  the  plaintiff  when  the 
allegations  of  the  petition  are  denied,  and  the 
other  to  indicate  the  duty  to  meet  and  rebut  some 
evidence  introduced  by  the  adverse  party  by 
proof  to  overbear  it  in  the  mind  of  the  tribunal. 
The  burden  of  proof  in  the  former  case  does  not 
shift.  The  duty  of  going  forward  with  the  evi- 
dence may  shift  from  time  to  time."  (Lake  Front 
East  Fifty-Fifth  Street  Corp.  v.  City  of  Cleve- 
land, 7  Ohio  Supp.  17,  19,  affirmed,  App.  36  NE 
2d  196,  appeal  dismissed  38  NE  2d  410,  139  Ohio 
St.  410.) 

There  is  nothing  in  the  court's  opinion  from  which 
it  can  be  inferred  that  the  court  did  not  thoroughly 
understand  the  burden  of  proof  was  on  appellee  as 
plaintiff  and  the  duty  on  appellants  as  defendants 
was  to  go  forward  with  their  evidence  and  try  to  over- 
come the  prima  facie  case  made  by  appellee.  Nothing 
more  was  required  of  appellants. 

Moreover  appellants  were  seeking  affirmative  relief 
and  a  decree  quieting  title  in  them  as  to  their  own 
claims,  which  puts  them  in  the  same  position  as  ap- 
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pellee  with  the  same  burden  but  only  as  to  their  own 
claims.   The  court  had  to  decide  their  petition  too. 

Appellants  complain  that  appellee  did  not  prove 
the  extent  of  the  conflict  between  the  two  groups  of 
claims.  The  proof  shows  that  appellee  knew  where 
his  claims  were  because  he  located  them  and  had  sur- 
veyed them  but  it  was  absolutely  impossible  to  tell 
where  the  appellants'  purported  claims  were  located. 
It  is  apparent  appellants  did  not  themselves  know 
where  their  purported  claims  were  located.  Even  the 
descriptions  in  their  location  certificates  were  so  erro- 
neous that  the  court  found  from  the  evidence  of  Mr. 
Richelsen  (Tr.  448-459)  that  the  descriptions  were 
inadequate  "to  enable  any  person  to  ascertain  the 
situs  of  the  claims"  (Tr.  101).  Descriptions  in  notices 
are  of  course  only  general  and  to  determine  the  actual 
extent  of  conflict  one  must  survey  the  boundaries  of 
the  claims  as  marked  on  the  ground.  As  pointed  out 
above,  there  was  no  evidence  on  the  ground  of  the 
locations  claimed  to  have  been  made  by  Mr.  Pape  in 
1950  and  1952  until  the  summer  of  1953  after  appellee 
had  located  his  claims,  when  appellants  started  to 
amend  their  purported  locations  and  made  a  few 
marks  on  posts  as  shown  by  the  testimony  of  the  wit- 
nesses Johnson  and  Klein  (Tr.  614,  683-685),  which 
were  surveyed  and  platted  as  Exhibit  6  and  made  into 
a  transparency  as  Exhibit  7  showing  all  posts,  monu- 
ments, blazes,  boundary  markings  and  other  evidence 
of  appellants'  purported  locations  (Tr.  578-580).  The 
impossibility  of  showing  the  extent  of  the  conflict  is 
apparent  from  the  fact  that  appellee's  claims  only 


59 


existed  on  paper  and  the  few  posts  etc.  erected  in  1953 
did  not  even  make  out  a  pattern  of  a  single  complete 
claim. 

The  extent  of  the  conflict  is  immaterial  when  the 
evidence  discloses  as  it  does  here  that  the  appellants 
had  no  mineral  locations. 


POINT  15. 


NECESSITY  FOR  APPELLEE  TO  RELY  UPON 
THE  STRENGTH  OF  HIS  OWN  TITLE. 

Appellee  did  rely  on  the  strength  of  his  own  title 
and  proved  all  the  allegations  of  the  complaint  which 
were  not  admitted  by  appellants  in  their  answer,  and 
affirmatively  alleged  by  them  in  their  Third  Defense. 
In  the  second  paragraph  under  Point  14  of  this  brief 
appellee  has  set  forth  the  citations  to  the  testimony 
and  named  the  witnesses  who  proved  the  full  com- 
pliance of  appellee  with  the  laws  on  locating  and  re- 
cording mining  claims  and  the  fact  that  the  ground 
was  open  to  location  when  appellee  made  his  locations. 
That  proof  coupled  with  the  admissions  of  appellants 
by  their  pleadings  proved  the  strength  of  appellee's 
title  and  was  found  by  the  court  to  be  sufficient.  Ap- 
pellants seem  to  be  arguing  that  appellee  failed  to 
prove  that  the  claims  of  appellants  were  invalid.  They 
simply  ignore  appellee's  proof  by  four  witnesses  that 
there  was  no  evidence  of  any  locations  in  1950  or  1952 
or  any  other  time  prior  to  the  locations  made  by  ap- 
pellee in  the  fall  of  1952.  Nor  was  this  testimony  all 
on  rebuttal  as  stated  by  appellants  in  their  brief  (p. 
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81)  because  the  witnesses  Norppa  and  Flynn  both  tes- 
tified in  appellee's  case  in  chief  to  there  being  no  evi- 
dence of  recent  locations  when  they  staked  appellee's 
claims  (Tr.  253,  254,  262,  295). 


POINT  16. 


REQUIREMENT  THAT  APPELLEE  PROVE  ON  HIS  CASE  IN 
CHIEF  THE  EXTENT  OF  CONFLICT  BETWEEN  THE 
CLAIMS  OF  THE  PARTIES. 

We  agree  with  appellants  that  a  plaintiff  in  a  suit 
to  quiet  title  must  prove  that  his  rights  have  been 
interfered  with,  that  defendants'  claims  are  invalid 
and  constitute  a  cloud  on  plaintiff's  title,  unless  such 
allegations  are  admitted  by  the  defendants.  Appellee 
alleged  these  facts  (Tr.  60)  in  his  amended  complaint. 
Appellants  admitted  in  their  answer  that  they  claimed 
title  and  possession  to  so  much  of  the  area  embraced 
within  appellee's  claims  as  was  embraced  with  appel- 
lants' purported  claims  (Tr.  68)  ;  allege  that  they 
recorded  the  notices  of  their  claims  (Tr.  70)  ;  allege 
that  the  appellee's  claims  constitute  a  cloud  upon  the 
title  to  appellants'  claims  (Tr.  73)  to  the  extent  of 
the  conflict  between  them,  but  failed  to  identify  where 
their  claims  were  located.  The  appellee  could  not 
survey  appellants'  claims  because  they  simply  did  not 
exist  and  there  was  nothing  to  survey  until  appellants 
started  to  amend  their  locations  in  1953  and  make 
some  marks  which  could  be  surveyed  and  platted  as 
Exhibits  6  and  7.  The  whole  case  was  tried  with  both 
parties  taking  the  position  that  a  conflict  existed  but 
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its  extent  was  unknown.  Appellants'  certificates  of 
location  were  of  record  at  Sitka,  Alaska,  as  appears 
by  their  own  allegations  (Tr.  70)  thus  creating  a 
cloud  on  the  title  which  is  an  interference  with  the 
rights  of  appellee.  Appellants  claim  proof  of  a  con- 
flict in  areas  had  to  be  made  by  appellee  on  his  case 
in  chief.  Appellants  made  a  motion  for  dismissal  at 
the  close  of  the  appellee's  case  in  chief  (Tr.  326)  but 
made  the  motion  only  on  the  grounds  that  appellee 
was  not  a  citizen  and  that  the  location  certificates  did 
not  tie  the  claims  into  a  natural  object  or  permanent 
monument.  They  did  not  question  the  adequacy  of  the 
proof  as  to  the  extent  of  the  conflict.  During  the  re- 
mainder of  the  trial  the  conflict  was  first  identified  by 
the  witness  Richelsen  (Tr.  439,  440)  who  prepared 
Exhibit  K  which  was  introduced  (Tr.  441)  by  appel- 
lants as  an  exhibit  to  show  the  extent  of  the  conflict. 
If  appellee  did  not  establish  the  extent  of  the  conflict, 
appellants  did  it  for  appellee  as  well  as  it  could  be 
done  under  the  circumstances. 


POINT  17. 


CLAIM  THAT  APPELLEE  DISQUALIFIED  HIMSELF  TO  LOCATE 
MINING  CLAIMS  IN  ALASKA  WHEN  HE  VOLUNTARILY 
STATED  HE  WAS  A  CANADIAN  CITIZEN. 

Appellants  do  not  pretend  to  quarrel  with  the  deci- 
'■  sion  in  McKinley  Creek  Mining  Company  v.  Alaska 
!  United  M.  Co.,  183  U.  S.  563,  571,  which  holds  that 
•  although  the  mining  laws  limit  locations  to  those  made 
I  by  citizens  of  the  United  States  (41  Stat.  437;  30  USC 
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Sec.  22)  such  locations  by  aliens  are  voidable,  not  void, 
and  are  free  from  attack  by  anyone  except  the  gov- 
ernment. They  claim  however  that  even  though  appel- 
lants cannot  attack  such  locations,  the  decision  in  Mc- 
Kinley  Creek  v.  Alaska  United  does  not  relieve  the 
appellee  of  the  burden  of  proving  he  is  a  citizen,  since 
he  located  the  claims  and  is  asserting  a  right  to  have 
title  quieted  rather  than  being  in  the  position  of 
having  the  validity  of  his  claims  attacked.  As  stated 
by  appellants  in  response  to  an  inquiry  by  the  court, 
"it  depends  upon  the  position  of  the  party.'' 

In  McKinley  Creek  v.  Alaska  United  the  judgment 
quieted  title  to  two  claims  in  Alaska  in  favor  of  the 
plaintiffs  (appellees)  against  the  defendants  (appel- 
lants) as  in  the  instant  case.  There  the  defendants 
had  raised  the  issue  of  the  citizenship  of  the  plaintiffs 
and  plaintiffs  had  offered  no  proof  of  their  citizenship 
making  it  necessary  for  plaintiffs  to  sustain  their 
claims  as  aliens  the  same  as  the  plaintiff-appellee 
herein.  The  court  held  that  the  location  of  a  mining 
claim  "when  perfected  has  the  effect  of  a  grant  by  the 
United  States  of  the  right  of  present  and  exclusive 
possession"  and  that  grantees  of  the  public  land  take 
by  purchase.  The  court  then  quoted  with  approval 
from  Doe  ex  dem.  Goveneur  v.  Robertson,  11  Wheat. 
332,  6  L.  Ed.  488  as  follows: 

"That  an  alien  can  take  by  deed,  and  can  hold 
until  office  found,  must  now  be  regarded  as  a 
positive  rule  of  law,  so  well  established  that  the 
reason  of  the  rule  is  little  more  than  a  subject  for 
the  antiquary." 
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In  McKinley  Creek  v.  Alaska  United  the  appellants 
contended  that  the  appellee  had  to  show  an  exclusive 
right  to  the  possession  of  the  ground,  although  valid- 
ity of  the  location  could  not  be  attacked  by  appellants. 
The  court  pointed  out  that  the  possession  was  one  of 
the  incidents  of  the  location  so  that  if  the  location 
could  not  be  attacked  by  appellants,  neither  could  an 
incident  of  that  location.  The  same  reasoning  applies 
to  the  argument  of  appellants  in  the  instant  case.  The 
right  to  maintain  a  suit  to  quiet  the  title  is  one  of  the 
incidents  of  the  locations  so  that  since  appellants  can- 
not attack  the  validity  of  the  locations,  they  cannot 
attack  the  right  of  appellee  as  an  alien  to  maintain 
this  suit.  It  is  a  matter  of  substantive  law  and  not 
one  of  procedure,  but  even  so  there  is  no  procedural 
rule  against  aliens  maintaining  such  suits. 

The  same  has  been  held  in  a  long  line  of  cases,  such 
as  Ginaca  v.  Peterson,  262  F.  940,  910  (9th  Cir.), 
wherein  the  plaintiff  was  an  alien  who  obtained  a 
decree  quieting  title  to  mineral  lands ;  Perley  et  ah  v. 
Goar,  195  P.  532,  a  suit  to  enjoin  trespassers  wherein 
the  Supreme  Court  of  Arizona  held  that  the  citizen- 
ship of  the  locator  cannot  be  raised  or  determined  in 
actions  between  private  individuals  wherein  the  gov- 
ernment is  not  a  party,  and  58  CJS  74. 

As  stated  in  Lindley  on  Mines,  3rd  Ed.  Vol.  1,  Sec. 
233  P.  517: 

"The  lands  are  the  property  of  the  government. 
It  alone  has  the  power  to  object  and  inquire  into 
the  qualifications  of  the  locator.  'With  regard  to 
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the  peace  of  society  and  a  desire  to  protect  the 
individual  from  arbitrary  aggression'  the  govern- 
ment reserves  to  itself  the  right  to  inquire  into 
these  qualifications." 

Appellants  cite  only  one  case  in  support  of  their 
position  and  that  is  a  decision  of  this  court  in  Vedin 
v.  McConnell,  22  F.2d  753,  756.  We  fail  to  see  any 
comfort  to  be  derived  by  appellants  therefrom.  They 
claim  it  indicates  that  had  Vedin  still  remained  an  un- 
pardoned, imprisoned  felon,  his  location  while  on 
parole  would  be  void  and  not  simply  voidable.  The 
court  did  not  make  any  such  implication.  The  court 
decided  only  that  since  Vedin  had  gained  a  full 
pardon  after  he  made  his  location  and  before  any 
intervening  rights  had  been  obtained  by  others,  his 
location  became  perfected  upon  obtaining  the  full 
pardon,  regardless  of  whether  it  might  have  been  void 
or  voidable  had  he  not  received  such  pardon.  In  other 
words  this  court  did  not  find  it  necessary  to  decide 
what  its  holding  would  have  been  if  no  pardon  had 
been  granted.  On  the  other  hand,  the  court  indicated 
that  if  no  pardon  had  been  obtained,  it  would  have 
to  give  consideration  to : 

a.  The  fact  that  the  suspension  of  civil  rights 
during  a  term  of  imprisonment  and  parole  on 
which  McConnell  depended,  was  derived  from  a 
local  law  applicable  in  Alaska  but  not  applicable 
in  other  places,  with  the  result  that  a  prisoner 
from  Alaska  on  parole  has  no  civil  rights  while 
in  other  places  he  has,  and  if  this  statute  is  held 
to  suspend  the  rights  of  citizens  to  stake  mining 
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claims,  then  the  mining  laws  with  respect  to  citi- 
zenship, which  Congress  alone  can  regulate, 
would  be  varied  in  their  application. 

b.  One  of  the  purposes  of  the  parole  law  is  to 
help  the  prisoner  adjust  and  reinstate  himself  in 
society  in  any  honest  employment  and  that  this 
law  "must  be  taken  as  in  some  measure  qualify- 
ing the  rule  of  civiliter  mortuus,  we  have  no 
doubt." 

Appellee  maintains  this  dictum  by  the  court  was 
meant  to  imply  that  if  it  did  not  decide  the  point  on 
the  basis  of  the  pardon  it  would  have  great  difficulty 
deciding  that  the  suspension  of  civil  rights  during 
imprisonment  and  parole  in  Alaska  suspends  the 
rights  given  all  citizens  to  locate  mining  claims.  We 
think  the  citations  following  the  paragraph  contain- 
ing the  decision  in  these  words  is  particularly  note- 
worthy, to  wit: 

Our  conclusion  therefore,  is  that,  even  though  it 
be  held  that  plaintiff  was  not  competent,  during 
the  term  of  his  sentence,  to  take  such  a  grant  as 
is  implied  by  the  location  of  a  mining  claim,  upon 
the  expiration  of  such  term,  no  other  right  inter- 
vening, the  grant  became  effective  and  related 
back  to  the  date  of  the  location.  We  think  the 
principles  recognized  in  Shea  v.  Mlima  (C.C.A.), 
133  F.  209,  and  McKinley  v.  Alaska  M.  Co.,  183 
U.  S.  563,  22  S.  Ct.  84,  46  L.  Ed.  331  are  clearly 
applicable. 

The  above  reference  to  the  principles  in  the  cases 
cited  is  the  only  part  of  the  decision  in  Vedin  v.  Mc- 
Connell  which  has  any  bearing  on  the  validity  of  the 
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claims  of  appellee  in  the  instant  case  and  there  is  no 
comfort  therein  for  the  appellants. 


POINT  18. 


THE  JUDGMENT  WAS  NOT  CONTRARY  TO  LAW  OR  TO 
THE  PREPONDERANCE  OF  THE  EVIDENCE, 

Reviewing  the  testimony  as  a  whole  it  is  apparent 
that  appellee  and  his  assistant  Norppa  proceeded  in 
the  fall  of  1952,  in  good  faith  and  with  determination 
to  comply  with  all  laws  for  locating  and  recording 
notice  of  the  appellee's  claims  and  did  much  more 
than  substantially  comply  with  the  laws.  In  fact  much 
more  than  is  ordinarily  done  in  locating  claims.  Nei- 
ther they  nor  anyone  else  saw  any  evidence  of  any 
locations  made  by  appellants  in  1950  and  the  summer 
of  1952,  although  the  witness  Engdahl  claimed  to  have 
brushed  some  lines,  built  some  monuments  and  blazed 
corner  stakes  in  1950  (Tr.  516-518)  on  quite  a  few 
claims.  The  appellants  had  the  same  opportunity  to 
prove  their  locations  by  surveys  and  competent  wit- 
nesses to  show  what  evidence  existed  on  the  ground  as 
to  how  and  where  the  claims  were  located  by  Mr. 
Pape;  but  they  offered  no  evidence  except  these 
meager  statements  of  Mr.  Engdahl  to  support  their 
locations  whereas  appellee  proved  by  competent  sur- 
veyors, a  highly  qualified  forester,  appellee  and  his 
assistant  Norppa  that  all  the  acts  of  locating  valid 
claims  were  performed. 

It  is  apparent  in  reviewing  the  whole  record  that 
Mr.  Pape  recorded  notices  in  the  office  of  the  recorder 
and  nothing  more. 
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It  is  also  apparent  why  Mr.  Pape  made  no  effort 
to  take  the  witness  stand  and  testify  as  to  his  loca- 
tions, especially  after  having  been  unable  to  show  Mr. 
Harrigan  in  the  spring  of  1953  a  single  mining  claim 
or  any  evidence  of  one  except  an  old  notice  of  the 
Nina  claim  which  appellants  never  again  mentioned, 
and  since  he  so  glibly  revealed  to  Mr.  Harrigan  his 
system  of  locating  claims  without  any  blazed  or  other- 
wise marked  lines  (Tr.  665)  and  five  posts  which  no- 
body could  find  although  much  of  the  country  was 
fairly  open  and  at  high  elevations  was  wide  open. 
There  is  no  evidence  of  any  discovery  by  Mr.  Pape 
or  his  adopting  a  discovery  by  someone  else. 

The  court's  opinion  is  not  only  supported  by  enough 
evidence  on  every  point  but  is  supported  by  an  over- 
whelming preponderance  of  the  evidence.  It  should 
be  sustained. 

Dated,  Juneau,  Alaska, 
January  12,  1955. 

Respectfully  submitted, 

Faulkner,  Banfield  &  Boochever, 
N.  C.  Banfield, 
H.  L.  Faulkner, 
George  F.  Ward, 

Attorneys  for  Appellee. 
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Appendix 

RULE  4,  UNIFORM  RULES  OF  THE  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  ALASKA,  EFFECTIVE  APRIL  30,  1953. 

Rule  4.    Interlocutory  Applications  —  Evidence. 

Upon  the  hearing  of  any  application  for  an  inter- 
locutory order,  the  facts  shall  be  presented  by  affi- 
davits or  other  documentary  evidence,  unless  the  court 
upon  application  and  cause  shown  shall  permit  oral 
evidence  to  be  introduced. 
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No.  14,431 

IN  THE 

United  States  Court  of  Appeals 
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S.  H.  P.  Vevelstad,  William  L.  Pape, 
and  Aurora  Nickel  Company,  a  cor- 
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Appellants, 

vs. 

E.  Miles  Flynn, 

Appellee. 


APPELLANTS'  REPLY  BRIEF. 


STATEMENT  OF  FACTS. 

Appellants  tried  to,  and  believe  they  did,  thoroughly 
and  correctly  state  the  pertinent  evidence  in  their 
main  brief,  pp.  19-48,  and  submit  that,  although  Ap- 
pellee's Answer  thereto  in  his  brief,  pp.  2-7,  ignores 
the  actual  record  and  the  factual  evidence  and  begs 
the  pertinency  thereof,  just  as  the  learned  trial  Court 
did  in  its  Opinion  (PR  97),  reiteration  thereof  herein 
in  detail  is  unnecessary. 


ARGUMENT. 

Appellee  throughout  his  brief  cursorily  dismisses 
Appellants'  points,  despite  by  what  authorities  they 
are    supported,    and    in    some    instances    practically 


ignores  them,  i.e.:  he  asserts  in  his  brief,  p.  36,  Ap- 
pellants didn't  argue  whether  Bohemia  Basin  Camp 
is  a  natural  object  or  permanent  monument.  Of 
course,  it  doesn't  make  any  difference  which  it  is,  if 
it  was  either  which  it  was  not;  but  Appellants'  brief, 
pp.  61-64,  was  devoted  entirely  to  that  subject  and 
that  an  imidentified  cabin  couldn't  be  inferred,  as 
apparently  the  learned  trial  Court  did,  to  be  the 
Bohemia  Basin  Camp. 

P ape's  affidavit:  This  affidavit  of  January  13,  1954 
(PR  109-112),  was  before  the  trial  Court  with  Ap- 
pellants' Motion  for  New  Trial  (PR  107-109).  Ap- 
pellants could  not  present  it  earlier  because  it  wasn't 
made  until  January  13,  1954.  Pape  said  (PR  109) 
he  was  employed  by  the  United  States,  Navy  Depart- 
ment, Military  Sea  Transport  Service  and,  if  he  had 
not  made  the  trip  to  Korea  as  required  by  the  govern- 
ment, he  would  have  lost  his  employment  and  senior- 
ity privileges  with  the  United  States.  Appellants 
submit  that  Pape  is  at  least  inf  erentially  corroborated 
by  that  Service's  letter  (PR  87-88),  which  says  Pape 
was  chief  electrician  aboard  that  Service's  ships. 

Appellants  submit  that  Pape's  duties  of  employ- 
ment were  paramount  to  his  personal  affairs — even  a 
law-suit — and  that  the  trial  Court  should  have  taken 
judicial  notice  thereof.  Moreover,  Pape's  affidavit 
was  not  controverted  by  any  sworn  evidence  other 
than  Ward's  affidavit  (PR  78-81),  which,  in  the  light 
of  his  deceit  of  the  Court,  should  have  been  looked 
upon  with  askance  and  discredited  in  the  exercise  of 
reasonable  discretion. 


Ward  did  not  state  therein  (Appellee's  Bf.  p.  7) 
that  Pape  told  him  on  June  20,  1953,  that  he  would 
not  be  a  witness  for  Appellants.  Ward  said  (PR  78) 
Pape  told  him  he  would  not  be  witness  on  the  trial 
of  any  such  action — referring  to  this  action  which 
Ward  said  he  told  Pape  was  about  to  be  commenced. 
Pape  under  oath  denied  Ward's  statement  and  said 
that  he  was  definitely  interested  in  being  a  witness 
at  the  trial  and  had  important  evidence  to  offer  (PR 
110). 

Misabuse  of  Discretion.    Appellee  likewise  dismisses 
[  (brief,  pp.  20-26,  p.  25),  Appellants'  argument  in  their 
brief,  pp.  51-56,  that  the  learned  trial  court  had  arbi- 
trarily  and   capriciously  abused  its  discretion,   and 
entirely  ignores  Appellants'  cited  authorities  and  the 
,  trial  Court's  forcing  two  of  the  Appellants  to  trial, 
:  in  the  absence  of  the  third,  who  the  Court  admitted 
was  a  material  witness,  unless  they  paid  unspecified 
•  costs   of  $2700    (PR  88)    or  $2750    (PR   154),   and 
:  that  even  imder  Rule  45(e)(1),  FRCP  (Bf.,  51)  the 
,  two  Appellants  couldn't  have  subpoenaed  the  third 
!  Appellant  to  attend  the  trial,  and  the  rejection  of 
Pape's  deposition    (Main  Bf.   p.  56),   and  attorney 
Ward's  talk  about  the  case  and  settlement  thereof 
with  Pape  in  the  absence  of  the  latter 's  counsel  (PR 
'  53-55),  and  the  trial  Court's  abuse  of  discretion  in 
I  not  reserving  decision  until   Pape's  evidence   could 
i  be  adduced   (PR  56),  and  in  not  informing  Appel- 
lants'  counsel   when   it  informed  Appellee's   counsel 
:  that  it  would  deny  Appellants'  Motion  for  Continu- 
'  ance   (Main  Brief,  p.  56)   and  in  disregarding  that 


Appellants  Vevelstad  and  Company  did  not  procure 
Pape's  absence  (PR  56).  All  these  misabuses  Ap- 
pellee disregards  without  citing  a  single  authority, 
but  asserts  in  his  brief,  p.  25,  "The  Court  did  not 
have  to  give  one  bit  of  credence  to  Mr.  Ward's  af- 
fidavit to  arrive  at  the  conclusions  expressed  by  the 
Court."  Appellants  submit  that  Ward's  affidavit 
(PR  78-81)  was  the  only  sworn  evidence,  before  the 
trial  Court  when  it  ordered  Appellants  to  trial,  that 
Pape  had  wilfully  absented  himself  from  the  trial. 
Appellee  still  makes  no  denial  of  Appellants'  charge 
(Bf.,  pp.  53-54)  that  Ward  had  deceived  the  Court 
as  to  his  status  as  a  practicing  attorney.  Appellants 
are  not  interested  in  Mr.  Ward  or  as  to  his  status 
as  an  attorney,  but  they  submit  that  his  deceit  of  the 
Court  entitles  no  credit  to  his  affidavit  (PR  78-81) 
until  it  is  at  least  corroborated  by  other  creditable 
evidence,  which  it  was  not.  Appellee's  counsel  Ban- 
field  has  no  personal  knowledge  other  than  what  oc- 
curred in  Juneau,  and  he  didn't  dispute  Appellants' 
counsel  Robertson's  statements  as  to  how  the  latter 
had  tried  to  inform  him  and  the  learned  trial  Court 
that  Appellants  couldn't  go  to  trial  on  December  14, 
1953,  because  Appellant  Pape  would  be  absent  in  the 
Far  East. 

Appellants'  written  request  (PR  93)  for  the  Court 
to  reserve  its  decision  until  Pape's  evidence  could 
be  obtained  stated  that  he  would  be  available  about 
January  16,  1954,  not  an  indefinite  date  as  asserted 
by  Appellee  (Bf.,  p.  27).  Moreover,  Appellants'  writ- 
ten Motion  For  Continuance   (PR  76-78)   had  been 


and  then  was  before  the  Court  with  its  supporting 
affidavits  by  Vevelstad    (PR  82-83)    and  Robertson 
(83-87)   as  well  as  the  Military  Sea  Transportation 
Service's  letter  (PR  87-88). 
Appellee  didn't  corroborate  his  witness  Harrigan. 

Appellee's  witness  Harrigan  was  on  Yakobi  Island 
from  7:20  a.m.  to  4:40  p.m.,  May  14,  1953  (PR  672), 
and  then  only,  and  did  not  go  over  all  the  claims, 
probably  not  all  of  any  one  claim,  being  limited  to 
travel  by  snow  conditions  (PR  665).  He  testified, 
knowing  that  Pape  was  unavailable  to  contradict  him. 
Pape  in  his  deposition,  which  the  trial  Court  rejected, 
refuted  all  of  Harrigan 's  testimony.  Strangely  enough 
Appellee  himself  never  testified  about  these  purported 
transactions  and  conversations  between  Harrigan  and 
Pape,  although  Harrigan  said  Flynn  accompanied 
them  (PR  653-656),  and  Pape  also  said  so  in  his 
rejected  deposition  (PR  405-417). 

Appellee  says  (Bf .,  p.  56)  Harrigan  and  Klein  were 
two  of  his  witnesses  who  proved  that  the  ground  was 
open  to  location  by  Flynn,  but  Harrigan  was  not  on 
Yakobi  Island  until  May  14,  1953  (PR  672)  and 
Klein  not  until  November  25  to  28, 1953,  and  then  only 
to  check  blazes  (PR  678),  whereas  Appellee  claims 
he  made  his  locations  in  the  fall  of  1952,  nor  was 
Appellee's  witness  Johnson  on  Yakobi  Island  until 
1953. 

Appellee  says   (Bf.,  p.  5)   that  Johnson  prepared 

the  map,  Exhibit  1.     Johnson  said  he  hadn't  seen 

1  that  map  until  it  was  produced  in  court,  that  it  was 


not  complete;  that  the  draftsmen  failed  to  put  "all 
the  things  in  there,"  (PR  188),  also  that  he  didn't 
place  the  descriptions  on  the  map  according  to  loca- 
tion notices;  didn't  amend  the  location  notices;  didn't 
follow  the  location  notices  when  they  were  on  the 
ground  (PR  200-201).  He  had  said  priority  it  was 
prepared  in  the  office  (neither  place  where  nor  drafts- 
man's name  being  stated)  from  field-notes  made  by 
himself,  Stahl  and  Kenniston  in  November  and  De- 
cember, 1953  (PR  166),  Stahl  having  measured  the 
greatest  share  of  the  claims  helped  by  Breseman,  Ken- 
niston being  also  along  (PR  197).  Significantly  Ap- 
pellee did  not  call  Stahl,  Breseman,  or  Kenniston  as 
witnesses.  Also,  see  Breseman 's  affidavits  (PR  114- 
115;  116-118),  which  were  before  the  learned  trial 
Court  on  Appellants'  Motion  for  New  Trial  (PR  107- 
109,  also,  see  PR  118). 

Appellants  nowhere  claimed  that  they  relocated 
their  claims  in  1952,  as  stated  by  Appellee  (Bf.,  p.  5). 
They  proved  that  they  made  amended  locations  in 
June,  1953  (PR  540-543;  Appellants'  Exhibit  J). 

Appellants  did  not  gamble,  as  asserted  by  Appellee 
(Bf.  9),  that  the  trial  would  not  occur  on  December 
14  or  15,  1953,  but  commenced  on  October  2,  1953,  to 
inform  the  trial  Court  and  Appellee's  counsel  and 
thence  forward  at  various  times  that  they  could  not 
go  to  trial  on  December  14,  1953,  because  Appellant 
Pape,  a  material  witness  as  admitted  by  the  learned 
trial  Court,  could  not  be  present  at  that  time  (Main 
Bf.,  14-19). 


Appellee  took  Pape's  deposition  for  discovery  pur- 
poses; in  fact,  the  learned  trial  Court  erroneously 
ruled  it  was  inadmissible  on  that  ground  (PR  99). 
Appellants  could  not  properly  on  cross-examination 
therein  develop  their  case  in  chief.  Moreover,  that 
deposition  was  taken  nearly  a  month  before  Appel- 
lants were  surprised  by  the  trial  Court,  over  their 
objections  that  Appellant  Pape  would  not  be  available 
and  could  not  be  in  attendance,  setting  the  case  for 
trial  on  December  14,  1953. 

Appellants  Vevelstad  and  Company  could  not  sub- 
poena Appellant  Pape  under  Rule  45(e)(1),  FRCP, 
as  stated  (Main  Bf.,  p.  51). 

It  should  be  noted  that  Vevelstad  testified  he 
checked  and  found  all  of  Pape's  claims,  also  on  the 
ground  all  of  Pape's  discoveries  which  he  had  made 
(PR  564). 

Appellee  dismisses  in  his  brief,  p.  57,  Appellants' 
contention  that  the  learned  trial  Court  failed  to  re- 
quire Appellee  to  sustain  the  burden  of  proof  (Ap- 
pellants' Main  Bf.,  pp.  79-82),  saying  "There  is  noth- 
ing in  the  Court's  opinion  (PR  97-106)  from  which 
it  can  be  inferred  that  the  Court,  did  not  then  thor- 
oughly understand  the  burden  of  proof  was  on  ap- 
Ipellee."  Appellants  have  no  clairvoyance  to  know  the 
learned  trial  Court's  " understanding",  but  they  sub- 
;  mit  that  its  Opinion  arid  the  entire  record  and  factual 
!  evidence   show  that   it  placed   the  burden   of  proof 
;  upon  Appellants,  not  upon  Appellee  as  it  should  have. 
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Strength  of  Title:  Appellee  similarly  dismisses 
(Bf.,  pp.  59-60),  without  citation  of  any  authority 
and  in  entire  disregard  of  the  factual  evidence,  in- 
cluding Vevelstad  (PR  540)  and  Harold  Hofstad 
(PR  488-489),  Appellants'  contention  (Main  Brief, 
pp.  79-82)  that  the  trial  Court  did  not  require  Ap- 
pellee to  rely  upon  the  strength  of  his  own  title.  Three 
of  his  referred  to  witnesses  were  apparently  Johnson, 
Harrigan,  and  Klein,  none  of  whom  were  on  Yakobi 
Island  until  1953,  some  6  months  or  more  after  Ap- 
pellee's alleged  locations.  To  paraphrase  Appellee, 
it  is  absurd  and  ridiculous  to  contend  that  a  person 
can  go  into  a  wilderness,  forested,  mountainous  coun- 
try like  Yakobi  Island  and  honestly  testify  that  any 
particular  area  was  open  to  location  as  a  mining  claim 
six  or  more  months  before  he  arrived  on  the  scene. 

In  any  event,  as  Appellee  apparently  concedes,  he 
had  the  burden  of  proof,  and  also  he  was  obliged  to 
rely  on  the  strength  of  his  own  title,  so  it  doesn  't  make 
any  difference  what  title  Appellants  had  inasmuch  as 
Appellee  failed  to  prove  he  had  title  or  was  even 
qualified  to  locate  mining  claims  in  Alaska. 

Without  citation  of  authority,  Appellee  dismisses 
(Bf.  pp.  60-61)  Appellants'  contention  that  Appellee 
should  have  been  required  to  prove  the  extent  of  con- 
flict between  Appellants'  claims  and  his  claims  (PR 
720 ) .  Appellee  alleged  the  conflict  without  describing 
it  in  his  complaint  (PR  7)  and  in  his  Amended 
Complaint  (PR  60),  nor  did  he  ever  prove  it.  Ap- 
pellants still  don't  know,  except  by  the  trial  Court's 


erroneous  decree   (PR  119-122),  with  which  of  Ap- 
pellee's purported  claims  their  claims  conflict. 

Appellee  ignores  (Bf.,  pp.  61-66)  Appellants'  con- 
tention, not  that  they  have  the  right  to  attack  Appel- 
lee's non- American  citizenship,  but  that  he  voluntarily, 
for  some  unknown  reason,  disqualified  himself  to  locate 
and  hold  title  to  mining  claims  in  Alaska  by  volun- 
teering, not  at  Appellants'  suggestion  or  question,  that 
he  was  a  Canadian  citizen  (PR  265). 

Appellants  never  have  contended,  and  they  don't 
now,  that  they  can  affirmatively  challenge  Appellee's 
non-American  citizenship,  but  they  do  contend  that 
when  Appellee  himself  voluntarily  proved  he  is  a 
Canadian  citizen,  he  thereby  disqualified  himself  as 
being  able  to  locate  and  hold  the  title  to  mining  claims 
in  Alaska,  and  that  this  Honorable  Court's  decision 
in  Vedin  v.  McConnell,  22  F.  2d  753,  758,  supports 
that  conclusion. 

Appellee  summarily  dismissed  (Bf.  pp.  66-67)  Ap- 
pellants' contention  (Bf.  85)  that  the  judgment  was 
contrary  to  the  law  and  the  preponderance  of  the  evi- 
dence, but  ignores  all  of  Appellants'  evidence,  includ- 
ing Vevelstad's  (PR  564)  that  he  checked  and  found 
all  of  Pape's  claims,  also  all  of  Pape's  discoveries 
i  which  he  had  made  on  the  ground. 

Appellants  submit  that  their  main  brief  sufficiently 
;  answers   Appellee 's   other  points,    and   that   to   dis- 
!  cuss  all  of  Appellee's  fallacious  arguments  and  inat- 
tentions to  the  actual  record  and  factual  evidence 
would  indefinitely  lengthen  this  reply. 
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Wherefore,  Appellants  submit  it  and  their  main 
brief  in  support  of  their  contention  that  their  points 
are  meritorious  and  that  the  learned  trial  court  did 
commit  the  many  instances  of  arbitrary  and  ca- 
pricious misabuses  of  discretion  as  they  contend  and 
that  the  judgment  should  be  reversed  and  set  aside 
and  Appellee's  action  dismissed. 

Dated,  Juneau,  Alaska, 
February  22,  1955. 

R.  E.  Robertson, 

Robertson,  Monagle  &  Eastaugh, 
Attorneys  for  Appellants. 
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No.  14,431 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


S.  H.  P.  Vevelstad,  William  L.  Pape, 
and  Aurora  Nickel  Company,  a  cor- 
poration, 

Appellants, 

vs. 

E.  Miles  Flynn, 

Appellee. 


APPELLANTS'  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 
Appellants  ask  for  rehearing  because  they  believe 
the  Court  in  its  Opinion  of  January  13,  1956,  over- 
looked several  salient  meritorious  points  presented 
by  Appellants'  Appeal  or  else   did  not  give  those 
points  such  consideration   as  they  were   entitled  to 
under  the  law  and  the  evidence  of  the  case. 

I. 

The  Appellants  consist  of  three  different  defend- 
ants: the  individuals  S.  H.  P.  Vevelstad  and  William 
(Pape,  and  the  corporation  Aurora  Nickel  Company. 
'  The  latter  was  the  owner  (PR  68)  at  the  time  of  the 


trial  of  the  mining  claims  against  which  Appellee 
seeks  to  quiet  his  alleged  title.  The  Judgment  ran 
against  all  three  appellants  (PR  119). 

The  record  contains  no  evidence  that  either  Vevel- 
stad  or  the  Aurora  Nickel  Company  procured  the  ab- 
sence of  Pape,  which  is  an  essential  element  under 
Rule  26(d)  (3)  (2),   FRCP. 

The  record  is  also  bare  of  evidence  that  either 
Vevelstad  or  Aurora  Nickel  Company  had  opportu- 
nity to  subpoena  Pape.  Appellee  admitted  that  Vevel- 
stad would  testify  that  he  and  Aurora  Nickel  Com- 
pany did  not  procure  Pape's  absence  and  that  Appel- 
lee had  no  testimony  to  contradict  that  evidence  (PR 
342).  These  facts  are  also  persuasive  that  the  trial 
Court  abused  its  discretion  in  denying  Appellants' 
request  that  decision  be  deferred  until  Pape's  testi- 
mony could  be  obtained,  the  granting  whereof  was 
clearly  authorized  under  Rule  52,  FRCP. 

Hernberg  v.  Tipton,  133  F2d  67,  69  (CCA,  111. 

1943) ; 
George   v.   Lyons,   110   F.Supp.    711,   713,   14 

Alaska,  241,  244. 

Thus  Appellants  and  Aurora  Nickel  Company,  al- 
though innocent  of  Pape's  absence,  were  deprived  of 
an  opportunity  to  adduce  Pape's  evidence  (PR  109- 
112)  in  support  of  their  interests  (PR  68,  71). 

II. 

The  Judgment  (PR  119-122),  which  has  been  af- 
firmed, entirely  ignored  the  trial  Court's  finding  in 
its  Opinion  that  the  descriptions  of  Appellants'  three 


Beach  Claims  were  sufficient  (PR  101) ;  but,  quieted 
Appellee's  title  as  against  all  of  Appellants'  claims 
including  those  three  claims  (inasmuch  as  the  Judg- 
ment did  not  except  them),  with  which  Appellee  ad- 
mitted his  claims  conflicted  (PR  290) . 

While  the  trial  Court  found  the  description  of  the 
three  Beach  claims  to  be  sufficient,  yet  it  held  them 
with  Appellants'  other  claims  to  have  been  vacant, 
unappropriated,  and  open  to  location  by  Appellee  in 
October  and  November,  1952  (PR  103-104).  [Appel- 
lants' claims  numbered  27  (PR  68),  not  26  (PR 
104).] 

Patently  the  trial  Court's  reasoning  and  finding 
was  erroneous  in  sustaining  Appellee's  first  contention 
as  to  Appellants'  three  Beach  claims  (PR  103-104; 
99). 

III. 

The  trial  Court  held  that  Appellants'  assessment 
work  was  invalid  because  done  outside  the  claims  pur- 
portedly for  the  benefit  of  non-contiguous  claims  (PR 
104).  The  only  assessment  work  required  to  be  done 
by  Appellants  to  maintain  the  validity  of  their  claims, 
which  were  located  in  October,  1950,  as  against  Ap- 
pellee's claims  which  allegedly  were  located  in  October 
or  November,  1952,  was  for  the  assessment  year  end- 
ing at  noon  of  July  1,  1952. 

Trail  work  is  valid  assessment  work. 

Morrison's  Mining  Rights,  16th  Ed.,  p.  115. 

"The  kind  or  character  of  work  is  immaterial 
if  it  be  of  sufficient  value  and  done  in  good  faith 


and  tends  to  develop  the  claim.  It  may  even  be 
outside  the  boundaries  of  the  claim;  a  road  or 
trail,  required  for  the  purpose  of  working  the 
claim,  though  outside  the  lines  of  location,  would 
constitute  representation  to  the  extent  of  the 
value  necessarily  contributed  towards  its  con- 
struction by  the  locator." 

Emery's  Miners  Manual,  2d  Ed.,  p.  49; 

Walton  v.  Wild  Goose  Mining  Co.,  123  F.  209; 

Anvil  Hydraulic,  etc.  Co.  v.  Code,  182  F.  205. 

The  cited  evidence  also  shows  other  work  done  for 
that  assessment  year. 

The  record  is  replete  with  uncontradicted  evidence 
that  both  Appellee  and  Appellants  used  that  trail  in 
order  to  gain  access  to  Bohemia  Basin.  Pape's  dep- 
osition, Exhibit  D  (PR  382-393),  would  have  shown, 
had  it  been  admitted  in  evidence,  the  amount  of  trail 
work  he  did  for  the  assessment  year  ending  at  noon 
July  1,  1952.  His  verified  proof  of  labor  dated  July 
8,  1952,  Defendants'  Exhibit  F,  which  is  prima  facie 
evidence  under  Sec.  47-3-55,  ACLA  1949,  of  the  per- 
formance of  the  work  or  of  the  making  of  the  im- 
provements therein  stated,  shows  the  assessment  work 
he  did  for  the  assessment  year  ending  at  noon  July 
1,  1952.  While  some  of  this  trail  work  was  done  out- 
side the  claims,  all  of  it  was  necessarily  done,  neces- 
sarily all  of  it  benefited  all  of  the  claims,  and  was 
reasonably  calculated  to  lead  to  the  extraction  of  ore. 

Appellants'  Exhibit  H  is  also  prima  facie  evidence 
of  the  performance  of  the  work  done  and  of  the 
making  of  the  improvements  therein  stated  for  the 
assessment  year  ending  noon  July  1,  1953. 
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IV. 

While  the  trial  Court  stated  that  the  descriptions 
in  Appellee's  location  notices  were  such  as  to  make 
doubtful  whether  they  were  sufficient,  yet  it  held  that 
the  question  of  the  sufficiency  of  those  descriptions 
was  really  not  involved  because  such  objection  is 
available  only  to  a  subsequent  locator,  citing  J.  E. 
Riley  Inv.  Co.  v.  Sakow,  9  Alaska  427,  434,  110  F2d 
345. 

The  Riley  v.  Sakow  decision  was  based  upon  Chap- 
ter 10,  Session  Laws  of  Alaska  1915,  which  was  re- 
pealed by  Chapter  64,  Session  Laws  of  Alaska  1931. 
Appellants  submit  that  the  lower  Court  therein  did 
not  hold  that  under  that  act  abandonment  or  for- 
feiture could  be  asserted  only  by  a  subsequent  locator 
or  by  a  relocator  but  simply  said  that  the  1915  legisla- 
ture made  abandonment  nothing  more  than  a  defense. 
This  Honorable  Court  in  110  F2d  345  did  not  pass 
upon  this  point. 

Furthermore,  a  placer  claim  was  involved  in  the 
Riley  v.  Sakow  case,  whereas  here  lode  claims  are 
involved.  That  decision  was  based  upon  Section  2 
of  Chapter  10,  SLA  1915,  which  pertained  to  placer 
claims  only.  Sections  10  to  15  of  that  act  pertaining 
to  lode  claims  did  not  contain  the  same  provisions 
as  those  pertaining  to  placer  claims,  but  Section  15 
did  provide  that  a  locator  or  claimant  might  amend 
his  location,  and  Section  21  specifically  provided  that, 
should  the  locator  fail  to  comply  with  any  of  the  pro- 
visions of  Sections  10  to  21  of  the  act,  the  burden 
of  proof  would  be  upon  him  to  show  compliance  with 
the  provisions  of  said  sections. 


While  some  technical  distinction  may  exist  between 
an  amended  location  and  a  relocation — (This  Honor- 
able Court  in  its  Opinion  even  referred  to  Appellants' 
June,  1953,  locations  as  relocations  by  saying  "As 
defendants  purportedly  relocated  20  of  their  claims 
on  various  days  in  June,  1953,  filing  amended  location 
certificates  July  6,  1953") — yet  it  is  not  such  as  to 
justify  the  harsh  construction  given  by  the  trial  Court 
following  a  decision  based  upon  a  statute  long  since 
repealed. 

The  mining  laws  of  the  United  States  covered  the 
claims  involved  in  this  case,  under  Title  48  USCA 
381,  including  the  local  territorial  provisions  as  to 
location  of  a  lode  claim  (§47-3-31,  ACLA  1949)  and 
recording  of  a  certificate  of  location  (§47-3-33,  ACLA 
1949)  and  the  provisions  of  §47-3-34,  ACLA  1949, 
which  reads: 

"§47-3-34.  Amended  locations:  Amendment  of 
notices  and  change  of  locations:  Filing  amended 
certificate  of  location.  Notices  may  be  amended 
at  any  time  and  monuments  changed  to  corre- 
spond with  the  amended  location  but  no  change 
shall  be  made  which  will  interfere  with  the  rights 
of  others.  Whenever  monuments  are  changed  or 
an  error  has  been  made  in  the  notice  or  in  the 
Certificate  of  Location,  an  amended  Certificate  of 
Location  shall  be  filed  for  record  in  like  manner 
and  with  like  effect  as  the  original  Certificate. 
(L  1933,  ch  83,  §5,  p.  162;  CLA  1933,  §358.)" 

Appellants  admit  that  amended  locations  cannot  be 
made  to  interfere  with  or  injure  the  intervening  right 
of  another  nor  can  a  relocation ;  but,  they  submit  that 


in  defense  of  their  amended  claims  they  had  the  right 
to  show  that  the  intervening  person  (Appellee)  had 
no  valid  right,  which  Appellants  sought  to  do  by  show- 
ing and  proving  that  Appellee's  claims  were  not  lo- 
cated nor  Certificates  of  Location  thereof  made  as 
required  by  the  foregoing  statutes. 

In  June,  1953,  as  shown  by  Appellants'  Exhibit  J, 
the  Appellant  Aurora  Nickel  Company  made  amended 
Certificates  of  Location  of  the  Rita  1,  Rita  2,  Rita  3, 
and  Rita  4,  Doris  1  and  Doris  2,  and  Hope  1,  Hope  2, 
Hope  3,  Hope  4,  Hope  5,  Hope  6,  Hope  7,  Hope  8, 
Hope  9,  Hope  10,  Hope  11,  and  Hope  12,  Sverre, 
and  Sverre  No.  2,  and  located  Sverre  No.  3  (PR  544) 
constituting  21  of  the  27  claims  owned  by  Appellant 
Aurora  Nickel  Company. 

Despite  these  amended  Certificates  of  Location,  in- 
cluding one  original  Certificate  of  Location,  the  trial 
Court  by  its  Opinion  (PR  97-106)  and  its  Judgment 
(PR  119-122)  quieted  Appellee's  title  as  against  all 
of  them  upon  the  theory  that  their  descriptions  were 
insufficient  and  that  their  amended  locations  gave 
them  no  standing  to  show  the  defects  in  Appellee's 
locations  and  purported  Certificates  of  Location. 

V. 

In  denying  Appellants'  motion  for  new  trial  (PR 
107-109)  the  trial  Court  entirely  ignored  the  newly 
discovered  evidence  disclosed  by  Peter  Brown's  Af- 
fidavit (PR  113-114)  and  John  Breseman's  Affidavits 
(PR  114,  and  PR  116-118).  No  contradiction  was 
made  that  these  facts  were  newly  discovered.     The 
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rules  specifically  authorize  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  Rule  59(a), 
FRCP. 

Appellants  believe  this  Honorable  Court  in  its 
Opinion  overlooked  the  merits  of  their  motion  for  new 
trial,  and  that  Breseman's  testimony  might  well  have 
changed  the  result  of  the  trial. 

Tracy  v.  Terminal  JR.,  etc.,  170  F2d  635; 
Murdoch  v.  U.  S.,  160  F2d  358; 
Sulzbacher  v.  Continental  Casualty  Co.,  88  F2d 
122. 

VI. 

The  entire  tenor  of  the  trial  Court's  Opinion  (PR 
97-106)  shows  that  contrary  to  law  it  placed  the 
burden  of  proof  upon  the  Appellants  instead  of  upon 
the  Appellee. 

While  the  trial  Court  first  set  forth  plaintiff's  con- 
tentions (PR  99)  he  did  so  seemingly  only  for  the 
purpose  of  then  considering  and  disposing  of  Appel- 
lants' defense  or  title;  in  fact,  after  having  disposed 
of  Appellants'  claims  he  then  continued  that  the  next 
question  for  determination  is  the  validity  of  Appel- 
lee's 45  claims  (PR  104)  and  proceeded,  as  stated, 
to  hold  that  Appellants  could  not  attack  Appellee's 
claims  for  insufficiency  of  description  because  such 
objection  was  not  available  to  Appellants  (PR  105). 

The  authorities  are  unanimous  that  the  burden  of 
proof  was  upon  Appellee,  not  upon  Appellants;  in 
fact,  Appellee  having  failed  to  prove  a  valid  title, 


actually  made  it  unnecessary  for  Appellants  to  offer 
any  defense  whatsoever. 

Patton  on  Titles,  p.  917. 

Appellants'  Brief,  p.  81. 

VII. 

Appellants  urge  that  their  testimony  as  to  the  dam- 
ages they  suffered  by  reason  of  Appellee's  acts  was 
not  wholly  frivolous  and  wanting  in  substance.  We 
submit  that  Appellant  Vevelstad's  testimony  was 
neither  frivolous  nor  insubstantial.  He  stated  that 
the  United  States  Government  through  the  National 
Production  Authority  on  October  14,  1952,  was  ready 
to  finance  a  plant  and  that  they  were  waiting  now  to 
move  in,  and  that  under  that  Authority  he  could  have 
put  in  a  plant  to  mine  and  concentrate  the  ore,  which 
would  have  been  shipped  south  in  the  form  of  concen- 
trates, and  that  he  had  people  ready  to  proceed  under 
the  National  Certificate  of  Authority  but  that  Appel- 
lee's actions  had  clouded  Appellants'  title  and  the  peo- 
ple quit,  and  that  the  plant  would  earn  annually 
$60,000,000  per  year,  of  which  his  share  alone  would 
be  around  $8,000,000  annually  in  addition  to  25%  of 
the  profits  and  that  he  was  dealing  with  one  of  the 
biggest  engineering  firms  in  the  United  States  and 
that  he  had  an  agreement  in  October,  1952;  also  that 
he  based  his  exemplary  damages  upon  the  principle 
that  punitive  damages  for  violations  of  the  Anti-Trust 
Law  were  computed  at  three  times  the  actual  damages 
(PR  545-550),  also  that  on  July  10,  1952,  an  engineer 
representing  buyers  investigated  the  property  (PR 
573). 
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None  of  this  testimony  was  contradicted.  It  was 
ample  and  good  proof  of  the  amount  of  damages  in 
accordance  with  Rule  8(d)  FRCP,  which  had  not  even 
been  denied  by  pleading.  Appellants  again  urge  that 
their  counterclaim  was  a  compulsory  counterclaim  un- 
der Rule  13(a)  and  arose  out  of  the  transaction  or 
occurrence  that  is  the  subject  matter  of  Appellee's 
claim  (Amended  Complaint,  PR  53-61),  and  had  they 
not  pleaded  it  herein  they  would  have  been  pre- 
cluded from  doing  so  in  an  independent  action. 

Lesnik  v.  Public  Industrials  Corporation,  144 

F2d  968  (CCA  NY  1944) ; 
Penn.  B.  Co.  v.  Musante-Hillips,  Inc.,  42  F. 
Supp.  340  (DC  Cal.  1941). 

Appellants  submit  that  their  Counterclaim  denomi- 
nated as  such  required  a  Reply,  Rule  7(a),  supra, 
or  else  stands  admitted  under  Rule  8(d). 

U.   S.   v.  Hole,  38   F.Supp.   600    (DC   Mont. 

1941)  ; 
Porter  v.  Theo  J.  Ely  Mfg.  Co.,  5  FRD  317, 

(DC  Pa.  1946)  ; 
Sun-Maid,  etc.,  Assn.  v.  Neustadter  Bros.,  115 

F2d  126,  127  (CCA  Cal.)  ; 
Peters  &  Bussell  v.  Dorfman,  188  F2d  711,  713, 
(USCA  7). 

VIII. 

While  Appellants  realize  that  under  the  United 
States  mining  laws  a  lode  claim  is  subject  to  no 
specific  dimensional  qualifications  other  than  it  must 
not  extend  along  the  lode  for  more  than  1500  feet  or 
more  than  300  feet  on  each  side  of  the  lode,  with  end 
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lines  at  right  angles  to  the  lode  line  and  parallel  to 
each  other,  yet  they  submit  that  the  evidence  clearly 
shows  that  Appellee's  claims  were  not  located  accord- 
ing to  those  requirements,  and  could  not  possibly  have 
had  common  side  lines  or  common  end  lines  or  con- 
stituted a  block  around  which  one  perimeter  could  be 
run  because  they  were  staggered  as  shown  in  Appel- 
lants' Exhibit  L,  an  illustrative  map  made  by  Mining 
Engineer  Richelsen,  who  stated  he  had  made  his  illus- 
trative map  from  Appellee  Flynn's  Answer  (Appel- 
lants' Exhibit  B),  to  Appellants'  Interrogatory  No.  9 
(PR  22-25). 

Witness  Arthur  Hofstad  testified  somewhat  indefi- 
nitely on  the  subject  (PR  502).  Witness  Arnold  Hof- 
stad testified  that  the  notices  were  all  placed  very 
close  together,  and  that  he  would  say  within  a  distance 
of  2,000  feet  he  encountered  at  least  four  notices,  and 
he  had  the  impression  that  they  were  parallel  to  the 
rim  and  his  recollection  was  that  they  were  either 
Norpa's  or  Flynn's  notices  (PR  488-491).  Appellant 
Vevelstad  testified  that  he  found  eight  of  Flynn's  no- 
tices bunched  together  in  a  string  1400  feet  long,  that 
they  were  staggered  notices  (PR  525-526),  and  that 
with  a  heavy  trolling  line  he  measured  eight  claims 
and  they  actually  covered  1400  feet  (PR  538-540) ; 
and  that  Appellee's  claims  only  had  a  discovery  post, 
no  end  or  corner  posts. 

IX. 

Appellants  respectfully  urge  that,  if  the  Appel- 
lee's Pelican  No.  30  Mining  Claim's  description  of 
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"50  feet  east  of  the  mouth  of  Bohemia  Creek' '  is 
sufficient  (Op.  herein,  p.  8),  necessarily  a  description 
of  "2  miles  westerly  from  the  mouth  of  Bohemia 
Creek  and  Tidewater"  is  equally  sufficient. 

Appellants'  17  locations  (Exhibit  E)  are  all,  with 
the  exceptions  hereinafter  noted,  tied  in  not  only  by 
distance  and  course  from  the  mouth  of  Bohemia 
Creek,  but  also  from  Tidewater,  and  furthermore  are 
tied  in  by  distance  and  course  from  the  Miner  Island. 

The  word  "line"  in  the  location  notice  would  not 
confuse  any  person,  because  a  sight  on  "Miner 
Island"  would  show  any  intelligent  person  that  the 
course  ran  from  Miner  Island.  A  line  on  Miner  Island 
would  necessarily  lead  to  a  course  from  Miner  Island. 

Exceptions:  Rita  No.  1  notice  does  not  state  the 
distance  from  Miner  Island  line.  Hope  Nos.  1,  2 
(word  "line"  not  in  notice),  3,  4,  5,  and  6  do  not  state 
the  compass  course  from  the  mouth  of  Bohemia  Creek 
and  Tidewater.  However,  for  example  Hope  No.  1, 
a  line  projected  4  miles  southerly  from  Miner  Island 
would  necessarily  intersect,  when  it  reached  a  point 
2%'  miles  distant  from  the  mouth  of  Bohemia  Creek 
and  Tidewater,  a  line  projected  westerly  from  the 
mouth  of  Bohemia  Creek  and  Tidewater. 

Appellants  submit  that  the  stated  courses  given  in 
those  notices  would  govern  and  cure  ambiguous 
courses  under  general  principles  of  construction  of 
descriptions  in  conveyances. 

Steen  v.  Wild  Goose  M.  Co.,  1  Alaska  255,  266; 

Sec.  58-7-3,  ACLA  1949; 

Lindley  on  Mines,  3rd  Ed.,  Vol.  2,  §§  381,  382. 
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Appellants  further  urge  that  Exhibits  K,  1,  6,  and 
7  don't  control  either  Appellants'  or  Appellee's  no- 
tices, but  that  the  descriptions  in  the  notices  control 
those  maps,  and  that  the  description  in  Appellants' 
Hope  No.  10  claim,  despite  Richelsen's  testimony  (PR 
457),  is  precise,  and  is  more  precise  than  that  of  Ap- 
pellee's Pelican  No.  30  claim,  and  that  he  was  correct 
when  he  stated  (PR  440)  the  claims  were  platted  on 
Exhibit  K  from  the  location  notices. 

The  variation  of  a  course  from  a  particular  dis- 
sovery  post  would  not  make  the  description  insuf- 
ficient. Such  requirement  would  require  a  prospec- 
tor to  make  an  accurate  survey  before  he  could  lo- 
jate  his  claim.  Appellants  don't  have  available 
copies  of  Appellee's  notices,  except  Mayflower  No.  2 
ind  Portia  No.  3  (Exhibit  2)  and  Pelican  No.  26 
(Exhibit  3),  each  of  which  shows  a  specified  dis- 
;ance  by  a  general  compass  direction  from  Bohemia 
Basin  Camp  of  the  claim  itself,  not  of  any  particular 
post  or  part  of  the  claim.  Appellants'  recollection 
s  that  Appellee's  other  descriptions  are  so  tied  in. 
rhe  description  of  Pelican  No.  30  as  "  located  50  feet 
3ast  of  the  mouth  of  Bohemia  Creek"  (This  Court's 
3p.  p.  8)  indicates  a  similar  general  description. 

Five  of  Appellants'  locations  (Exhibit  I)  are  de- 
scribed by  course  and  distance  not  only  from  Rock 
Point  light,  a  U.  S.  Coast  &  Geodetic  Survey  naviga- 
:ional  aid,  but  also  from  the  north  side  entrance  of 
Stag  Bay;  one  by  course  and  distance  not  only  from 
Miner  Island  but  also  from  the  mouth  of  Bohemia 
Oreek;  three  by  course  and  distance  not  only  from 
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the  Rock  Point  light  but  also  from  the  mouth  of 
Bohemia  Creek. 

The  Original  notices  (Exhibit  J)  are  on  file  with 
this  Honorable  Court,  but  Appellants'  records  show 
that  20  of  them  are  described  by  course  and  distance 
not  only  from  the  timnel  (Picture  shown  in  Exhibit  O, 
which  Vevelstad  identified  [PR  697-698],  the  tunnel 
being  on  the  Hope  group  [PR  536]),  on  east  side 
of  Bohemia  Valley  but  also  from  the  outflow  of 
Bohemia  Creek  in  Lisianski  Straits,  except  four  of 
them  state  the  claim  is  on  top  of  Takanis  Mountain 
and  describe  the  tunnel  as  being  on  the  Hope  Nickel 
group  instead  of  on  the  east  side  of  Bohemia  Valley 
but  they  also  tie  in  by  course  and  distance  from  the 
outflow  of  Bohemia  Creek. 

Appellants  submit  that  lines  projected  according 
to  these  descriptions  would  intersect  the  claims. 

Appellants  do  not  have  available  a  copy  of  Sverre 
No.  3  original  certificate  of  location  so  make  no  com- 
ment relative  thereto. 

X. 

Johnson,  the  man  who  testified  he  met  Pape  and  a 
man  with  an  ax  (PR  586),  was  not  a  U.  S.  mineral 
or  land  surveyor  (PR  174-175).  He  said  he  was  on 
the  ground  in  May  and  June,  1953,  merely  making 
observation  of  claims  and  taking  pictures  (PR  184), 
when  snow  conditions  made  travel  dangerous  (PR 
205-207).  Harrigan  also  testified  as  to  snow  condi- 
tions in  May,  1953.  While  stating  there  was  some 
12  to  14  inches  of  snow  around  the  cabin  (PR  675), 
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Vevelstad  testified  that  Harrigan  told  him  there  was 
5  feet  of  snow  around  the  cabin  (PR  698).  Appel- 
lants' Exhibits  N  and  O  show  the  timbered,  mountain- 
ous terrain  of  Bohemia  Basin  (PR  696-698).  Vevel- 
stad described  it  as  the  toughest  country  in  the  world 
(PR  528-529).  Appellants  submit  that  this  Honor- 
able Court  can  take  judicial  notice  of  Yakobi  Island's 
:opography,  geography  and  terrain.  These  all  dis- 
pose how  little  observation  Johnson  could  have  done 
m  the  few  days  he  was  on  the  Island  in  May,  1953, 
)f  posts  and  monuments.  Nor  does  the  record  dis- 
jlose,  as  Appellants  recall,  any  evidence  that  plywood 
employee  Klein  examined  any  blazes  which  were  iden- 
ified  as  having  been  made  by  Pape. 

Johnson  himself  did  not  make  the  map,  Exhibit  1 
(PR  166) ;  in  fact,  he  admitted  he  hadn't  seen  it 
intil  the  morning  he  testified  (PR  187).  It  was  not 
complete  (PR  188). 

He  stated  that  the  claim  descriptions  were  not 
placed  on  that  map  according  to  the  location  (notice), 
out  according  to  survey  (PR  193).  He  said  those  lo- 
cations were  not  amended  (PR  193-194).  Appellee 
offered  in  evidence  only  one  set  of  location  notices, 
ivhich  under  Johnson's  testimony  are  not  the  claims 
m  the  ground. 

Furthermore,  Appellee's  claims  do  not  give  their 
width,  and  the  claimed  discovery  was  not  within  the 
3laim  but  on  the  end  line.  Vide:  Notices  location 
Mayflower  No.  2  and  Portia  No.  3  (Exhibit  2)  and 
Pelican  No.  26  (Exhibit  3). 
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The  language  ' '  discovered,  located  and  claimed  1500 
feet,  horizontal  measurement  of,  on  and  along  the  lode 
or  vein  .  .  .,  with  300  feet  of  surface  ground  on  each 
side  of  the  center  line  of  said  claim,"  does  not  denote 
that  the  claim  is  any  particular  distance  in  either 
length  or  width.  If  it  does,  nothing  is  accomplished 
by  later  stating  in  a  notice  that  the  claim  extends  1500 
feet  in  some  stated  direction  each  way  from  discovery. 

Appellee's  sworn  Answer  (PR  22-25)  (Exhibit  B, 
PR  308)  tried  to  avoid  the  plain  fact  stated  in  his 
location  notices  by  testifying  that  in  many  of  his 
claims  discovery  was  immediately  adjacent  to  the  cen- 
ter end  post.  He  said  discovery  on  Mayflower  No.  2 
was  about  5  feet  Southeast  of  the  northwest  center 
end  post.  Mayflower  No.  2  location  notice  (Appel- 
lants' Bf.  Appen.  p.  78)  states  the  claim  extended 
1500  feet  northwest  from  the  discovery  monument. 
Hence,  if  his  notice  is  correct,  then  his  sworn  answer 
is  incorrect.  In  the  notice  the  claim  rims  1500  feet 
northwest  from  discovery.  If  his  sworn  answer  is  cor- 
rect, then  the  notice  is  incorrect  because,  if  1500  feet 
long,  it  must  have  run  1495  feet  southeast  and  5  feet 
northwest  from  discovery,  whereas  it  says  it  runs 
1500  feet  northwest  from  discovery.  If  the  claim  ran 
1500  feet  northwest  from  discovery,  and  discovery  was 
at  the  point  indicated  by  Appellee's  sworn  answer, 
then  the  claim  extended  1495  feet  further  to  the  north- 
west than  indicated  by  the  notice,  and  1495  feet  of 
open  groimd  exists  which  throws  off  that  entire  line 
of  claims.     Both  sworn  answer  and  notice  can't  be 
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Therefore,  Appellee  failed  to  prove  his  case  because 
at  the  time  of  the  trial  he  had  recorded  neither  notices 
nor  certificates  of  location  correctly  describing  his 
claims  as  required  by  Sec.  47-3-31  and  Sec.  47-3-33, 
ACLA  1949. 

Sec.  47-3-33,  ACLA  1949,  also  provides  that  failure 
to  record  a  certificate  of  location  within  90  days  of 
posting  location  constitutes  an  abandonment. 

This  Honorable  Court's  construction  of  the  former 

law,  Sec.  2,  Ch.  10,  SLA  1915,  should  be  applied  here. 

Veedin  v.  McConnell,  5  AFR  394,  401,  22  F2d 

753. 

Inasmuch  as  Appellee  thereby  failed  to  sustain  the 

burden  of  proof  as  to  his  title  and  to  prove  that  he 

had  located  his  claims  in  accordance  with  Sec.  47-3-31 

and  47-3-33,   ACLA  1949,   it  is   immaterial  in  this 

action  whether  Appellants  did  not  blaze  or  mark  until 

1953,  which  they  do  not  concede,  the  boundaries  of 

their  claims. 

Because,  the  requisite  acts  of  locating  a  mining 
I  claim  need  not  be  done  at  any  specified  time  but  can 
j  be  done  at  any  time  prior  to  another's  obtaining  rights 
to  the  ground  embraced  in  the  claim. 

"The  failure  to  perform  any  of  the  given  acts 
within  the  time  limited  by  the  laws  or  local  rules 
may  subject  the  ground  to  relocation;  but,  if  the 
requirements  are  complied  with  prior  to  the  ac- 
quisition of  any  intervening  rights,  no  one  has  a 
right  to  complain." 

Lindley  on  Mines,  3d  Ed.,  Vol.  2,  p.  755,  §330 ; 
Reeden  v.  Harlan,  2  Alaska  402,  404. 
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The  only  materiality  herein  of  Appellants'  failure 
to  properly  locate  their  claims  prior  to  October  and 
November,  1952,  which  as  stated  they  do  not  con- 
cede, is  that  they  are  required  to  establish  good  title 
to  their  claims  before  they  can  recover  damages  from 
Appellee  on  their  Compulsory  Counterclaim  and  if 
they  do  not  so  establish  it  they  cannot  recover  those 
damages. 

Dated,  Juneau,  Alaska, 
February  20,  1956. 

R.  E.  Robertson, 

Robertson,  Monagle  &  Eastaugh, 
Attorneys  for  Appellants 
and  Petitioners. 


19 


Certificate  of  Counsel. 

I  hereby  certify  that  in  my  judgment  the  foregoing 
Petition  for  Rehearing  is  well  founded  and  that  it  is 
Lot  interposed  for  delay  and  that  it  is  meritorious 
>ecause  this  Honorable  Court  in  its  Opinion  of  Jan- 
lary  13,  1956,  inadvertently  overlooked  principles  of 
aw  applicable  to  this  proceeding  as  well  as  pertinent 
vidence  disclosed  by  the  record  herein. 

Dated,  Juneau,  Alaska, 
February  20,  1956. 

R.  E.  Robertson, 

Of  Counsel  for  Petitioning 
Appellants. 
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For  the  Ninth  Circuit 


George  W.  Lewis, 
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vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  JURISDICTION. 

Appellant  was  found  guilty  by  jury  verdicts  after 
trial  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division, 
of  three  violations  of  Section  145b  of  Title  26  U.S.C.A. 
Appellant  was  sentenced  to  a  term  of  one  year  im- 
prisonment on  each  count,  the  sentences  to  run  con- 
currently and  to  pay  a  fine  of  $8,000.00  on  each 
count.  (T.R.  18-19.)  Notice  of  appeal  was  timely 
filed.  (Rule  37  (a)  Federal  Rules  of  Criminal  Pro- 
cedure.) 

The  jurisdiction  of  this  Court  to  review  the  final 
judgment  of  the  District  Court  is  sustained  by  28 
U.S.C.  Sections  1291,  1294. 


STATEMENT  OF  THE  CASE. 
Appellant  was  indicted  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
Southern    Division.     The    indictment    was    in    three 
counts.    (T.R.  3-6.) 

Each  count  charged  a  violation  of  Section  145  (b) 
of  Title  26  U.S.C.A.  The  first  count  charged  that 
the  defendant  on  January  15,  1948,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  income  taxes 
owing  to  the  United  States  for  the  year  1947  by 
filing  a  false  and  fraudulent  income  tax  return.  This 
count  alleged  that  he  understated  his  income  in  the 
amount  of  $187,817.22  and  that  he  asserted  only 
$2,018.10  in  taxes  was  due  when  the  amount  due 
and  owing  was  $145,761.90. 

The  second  count  alleged  a  charge  of  wilful  evasion 
in  the  same  year  as  the  first  count  by  the  filing  of  a 
false  return  on  behalf  of  the  defendant's  wife.  In 
connection  with  her  return  it  is  alleged  that  the 
understatement  of  income  was  $185,757.38.  The  tax 
due  was  $146,189.40,  and  the  return  showed  only 
$2,884.55  in  taxes  due  and  owing. 

The  third  count  alleges  a  violation  of  the  same 
statute  involving  income  and  taxes  for  the  year  1948. 
It  alleges  a  wilful  attempt  to  defeat  and  evade  taxes 
by  the  filing  of  a  false  and  fraudulent  joint  return 
of  the  defendant  and  his  wife;  that  the  return  set 
forth  an  income  of  $115,153.06  and  a  tax  due  of 
$53,113.62  while  the  true  income  was  $308,099.51  and 
that  the  tax  thereon  was  $199,834.82. 


Motions  to  dismiss  the  indictment  and  for  a  bill  of 
particulars  were  filed,  argued  and  denied.  (T.R. 
7-16.)  Thereafter  the  defendant  entered  his  plea  of 
not  guilty  to  each  count  of  the  indictment  (T.R. 
16,  and  the  case  was  tried  before  a  jury.  At  the 
conclusion  of  the  government's  case  the  appellant 
made  a  motion  to  strike  all  of  the  testimony  and 
evidence  relating  to  the  net  worth  and  expenditure 
computations  advanced  by  the  government.  (T.R. 
559.)  Likewise,  pursuant  to  Rule  20(a)  of  the 
Federal  Rules  of  Criminal  Procedure  a  motion  for  a 
judgment  of  acquittal  was  made.  (T.R.  559.)  Both 
these  motions  were  denied.    (T.R.  559.) 

The  defendant  introduced  evidence  on  his  behalf 
and  testified.  Rebuttal  testimony  was  offered  by  the 
government.  At  the  conclusion  of  all  the  evidence 
in  the  case  another  motion  for  judgment  of  acquittal 
was  made  and  denied.  (See  Stipulation  re  Minute 
Order  May  12,  1954,  on  file  herein.) 

The  jury  returned  a  verdict  of  guilty  on  each 
count.  (T.R.  16.)  The  motion  for  judgment  of 
acquittal  was  renewed  and  in  the  alternative  a  motion 
for  a  new  trial  was  made.  Both  motions  were  denied. 
(T.R.  17.)  The  defendant  was  sentenced  to  one  year 
imprisonment  and  a  fine  of  $8,000  on  each  count.  The 
terms  of  imprisonment  were  ordered  to  run  concur- 
rently. (T.R.  18-19.)  A  timely  notice  of  appeal  was 
filed.    (T.R.  20.) 

The  transcript  of  record  consists  of  approximately 
950  pages.     The  theory  upon  which  the  government 


based  its  case  was  the  so-called  "net  worth  and  ex- 
penditures" method.  It  contended  that  expenditures 
in  excess  of  reported  income  for  the  two  years  in 
question  constituted  the  measure  of  unreported  in- 
come for  those  years.  The  defendant  contended  that 
all  of  his  income  and  that  of  his  wife  for  the  two 
years  in  question  was  properly  reported  and  that 
expenditures  in  excess  of  reported  income  came  from 
accumulations  in  prior  tax  years. 

The  evidence  discloses  that  the  defendant,  who  will 
be  65  years  of  age  this  year  was  born  and  raised 
in  San  Francisco.  Starting  with  the  year  1904  he 
began  an  association  with  horse  racing,  that  continued 
in  various  capacities  until  the  year  1948.  (T.R.  613- 
651.)  For  many  of  his  adult  years  he  engaged  in 
the  business  of  " book-making"  at  various  race  tracks 
throughout  the  United  States  and  in  Canada  and 
Mexico.  For  the  two  years  mentioned  in  the  indict- 
ment and  for  some  years  prior  thereto  he  had  been 
an  official  of  the  Detroit  Racing  Association  acting 
in  various  capacities  and  for  the  year  1948  was  gen- 
eral manager  and  president. 

The  government  proceeded  to  attempt  to  prove  a 
case  of  wilful  evasion  by  showing  a  series  of  ex- 
penditures by  the  defendant  in  excess  of  his  reported 
income  for  the  two  years  in  question.  Its  attempt 
involved  the  testimony  of  35  witnesses  and  a  series 
of  stipulations  both  oral  and  written,  dealing  with 
the  amount  of  money  expended  by  the  defendant  in 
the  two  years  in  question. 


As  is  customary  the  prosecution  offered  in  evi- 
dence the  original  tax  returns  of  the  defendant  and 
his  wife  for  the  year  1947  and  their  joint  return  for 
the  year  1948.  (Exs.  4-5-6,  T.R.  30.)  Immediately 
the  prosecution  thereupon  placed  in  evidence,  with- 
out foundation,  and  over  the  defendant's  objection, 
a  document  purporting  to  show  that  the  defendant 
was  liable  for  taxes  for  the  year  1933  arising  from 
a  liability  transferred  from  another  separate  taxable 
entity.  (Ex.  10,  T.R.  34.)  The  government  then 
offered  a  series  of  documents  and  testimony  of  two 
government  officials,  all  over  the  objection  of  the  de- 
fendant, relating  to  an  effort  to  compromise  such 
tax  liability,  terminating  with  an  offer  in  compromise 
which  was  finally  accepted  in  1941.  (T.R.  72,  Ex. 
14F.) 

The  offer  so  accepted  was  in  the  sum  of  $1,500.00 
in  settlement  of  a  transferee  liability  of  approxi- 
mately $4,000.00.  The  deficiency  was  for  unpaid  ex- 
cess profit  taxes  of  an  insolvent  corporation  of  which 
the  defendant  had  been  an  officer. 

The  government  produced  a  series  of  witnesses, 
altogether  35,  who  testified  as  to  various  financial 
transactions  they  had  with  the  defendant,  or  that 
they  recorded  as  accountants  for  enterprises  in  which 
the  defendant  invested  or  identified  other  records. 
In  addition  numerous  stipulations  both  oral  and  writ- 
ten were  introduced  into  evidence  concerning  the 
fiscal  affairs  of  the  defendant.  This  testimony  cov- 
ered the  years  1941  to  1948  and  was  introduced  into 
evidence  over  the  objection  of  the  defendant. 


The  gist  of  the  government's  case  was  that  for  the 
two  years  in  question  the  defendant  had  spent  more 
than  he  had  reported  as  income.  Exs.  61,  62  and  63 
(T.R.  467  and  494)  were  admitted  in  evidence,  over 
the  objection  of  the  defendant,  such  exhibits  com- 
prising a  summary  by  the  government  agents  of  funds 
available  and  funds  spent  for  the  period  1942-1948, 
by  the  defendant.  For  the  convenience  of  the  Court 
such  exhibits  are  reproduced  as  an  appendix  to  this 
brief  and  bear  the  same  exhibit  number  as  marked 
by  the  trial  Court. 

In  short  the  prosecution's  case  consisted  of  showing 
that  money  was  spent  in  excess  of  reported  income 
over  a  seven  year  period,  amounting  to  $832,993.06. 
(Appendix  Ex.  62.)  The  government  did  not  attempt 
to  show  either  for  the  year  1947  or  the  year  1948, 
the  two  years  with  which  the  defendant  was  charged 
with  wilful  evasion  of  taxes,  any  of  the  following: 

(1)  That  the  records  from  which  his  tax  returns 
were  prepared  were  inadequate  for  that  purpose ; 

(2)  What  the  net  worth  of  the  defendant  was  at 
the  beginning  of  both  those  years;  or 

(3)  That  the  defendant  had  a  source  of  income 
for  those  years  other  than  that  reported. 

The  government's  chief  witness  who  prepared  the 
exhibits  attached  hereto  and  made  the  investigation 
in  this  case  was  Special  Agent  Klass  of  the  Internal 
Revenue  Service.  (T.R.  456.)  He  explained  the 
theory  under  which  this  prosecution  proceeded,  as 
follows   (T.R.  464-465): 


"Well  I  attempted  to  reconstruct  his  income  for 
each  of  those  years  telling  his  actual  income  by 
the  net  worth  method  or  an  outgrowth  of  the 
net  worth  method  called  the  source  and  applica- 
tion of  funds  method." 

The  government  produced  as  its  witness  one 
William  Anater  who  testified  that  he  had  prepared 
the  three  income  tax  returns  that  were  the  subject 
matter  of  this  indictment.  (T.R.  227-229.)  On  cross- 
examination  he  testified  that  he  had  records  furnished 
to  him  by  the  defendant  or  others  on  the  defendant's 
behalf  from  which  he  obtained  the  information  which 
he  inserted  in  the  returns.  (T.R.  298-299.)  For  the 
year  1948  an  item  of  $43,198.44  being  the  so-called 
book  profit  of  a  partnership  was  not  included  in  the 
appellant's  return  for  that  year.  This  witness  on 
direct  examination  explained  that  he  was  the  one  that 
determined  that  the  items  should  not  be  shown  in 
that  return.  (T.R.  238-242.)  Records  which  were 
introduced  into  evidence  consisted  of  books  of  account 
of  the  various  enterprises  regularly  maintained  by 
accountants.  The  partnership  transaction  was  fully 
disclosed  on  the  books  of  account  of  this  partnership 
and  the  witness  testified  that  for  technical  accounting 
reasons  the  items  should  not  be  shown  on  the  return 
of  the  defendant. 

Only  two  witnesses  testified  as  to  a  possible  source 
of  income  to  the  defendant  other  than  that  reported. 
Earl  Beasley,  a  government  witness,  testified  that  in 
the  year  1947  or  1948,  he  was  not  sure  which,  the 
defendant  had  told  him  that  he  the  defendant  had 


8 


lost  $125,000.00  betting  on  a  horse  owned  by  the 
witness.  (T.R.  370.)  It  might  not  be  inappropriate 
to  point  out  that  the  government  stipulated  during 
the  course  of  the  trial  that  during  1947  and  1948  the 
defendant  had  loaned  this  witness  $104,000.00.  (T.R. 
383,  Ex.  57,  Appendix  Ex.  62.)  The  defendant  sued 
to  recover  the  loan  in  the  United  States  District 
Court  in  Nebraska.  (T.R.  384.)  The  deposition  of 
this  witness  was  taken  prior  to  that  trial  and  he 
stated  that  he  had  not  gone  to  any  safe  deposit  box 
with  the  defendant  nor  did  he  make  mention  of  a 
$125,000.00  bet.  After  the  appellant  herein  had  testi- 
fied at  that  trial  the  witness  for  the  first  time  related 
the  bet  of  $125,000.00.    (T.R.  402-408.) 

The  other  witness  from  whom  the  government 
sought  to  obtain  testimony  concerning  a  possible 
source  of  income  was  William  C.  Gaskill.  He  testi- 
fied that  in  1947  or  1948,  he  couldn't  remember 
which,  (T.R.  358)  he  heard  the  defendant  request 
another  party  present  to  make  a  bet  on  a  horse  in  the 
amount  of  $15,000.00 ;  that  he  did  not  know  if  the  bet 
was  made;  that  he  did  not  see  the  defendant  give 
any  money  to  the  other  party  (T.R.  359)  ;  but  that 
two  or  three  hours  later  he  saw  the  defendant  give 
such  party  a  paper  bag.    (T.R.  360.) 

The  defendant  took  the  stand  on  his  own  behalf. 
He  testified  as  to  his  various  activities  in  the  racing 
world  covering  almost  50  years.  He  testified  that  as 
a  result  of  bookmaking  activities  throughout  the 
United  States  he  had  acquired  $1,000,000.00  in  cur- 
rency by  the  year  1930,    (T.R,  631),  and  that  this 


money  was  kept  in  several  different  suitcases.  Sev- 
eral witnesses  corroborated  the  defendant's  testimony 
in  this  respect.  Each  of  them  testified  to  his  having 
large  sums  of  currency  prior  to  1941,  the  so-called 
starting  point  of  the  government's  net  worth  calcu- 
lations. 

The  first  was  the  government's  witness  John  T. 
Laird.  He  had  been  examined  extensively  by  the 
government  with  relation  to  numerous  financial  trans- 
actions he  had  with  the  defendant  commencing  with 
the  year  1942  through  1948.  (T.R.  408-425.)  Upon 
cross-examination  it  was  sought  to  elicit  information 
concerning  a  financial  transaction  in  1941.  (T.R.  427- 
428.)  The  government's  objection  on  the  ground  that 
such  questions  were  beyond  the  scope  of  the  direct 
examination  was  sustained.  (T.R.  428.)  The  Court 
required  the  defendant  to  make  the  witness  a  de- 
fense witness  after  an  offer  of  proof.    (T.R.  430-432.) 

The  witness  testified  that  in  the  year  1940  or  1941 
the  appellant  offered  him  $100,000.00  in  currency  to 
negotiate  the  purchase  of  the  San  Diego  baseball 
club.  (T.R.  435.)  The  defendant's  wife  testified  that 
in  the  year  1928  the  defendant  was  possessed  of  cur- 
rency which  he  kept  in  a  suitcase.    (T.R.  563.) 

Likewise  the  witness  Normile  testified  to  the  de- 
fendant's possession  of  large  amounts  of  currency 
in  the  years  1927-1928-1929  and  to  his  earnings  as  a 
bookmaker.  (T.R.  581-605.)  Also  a  deposition  of  a 
witness  John  Geddert  was  read  (T.R.  580)  concern- 
ing currency  in  the  possession  of  the  defendant  at 
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times   prior  to   1941.     The   original   deposition  was 
transmitted  to  this  Court  as  an  exhibit. 

The  defendant  likewise  testified  that  in  the  early 
1940 's  an  agent  of  the  Internal  Revenue  Bureau 
called  upon  him  and  that  he  offered  to  allow  him  to 
count  the  money  in  the  suitcase.  (T.R.  723.)  The 
agent  was  not  called  as  a  rebuttal  witness  by  the  gov- 
ernment. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  Insufficiency  of  the  evidence  to  establish  the 
charges  or  to  support  the  verdict  and/or  judgment 
of  the  charges  contained  in  the  indictment. 

2.  That  the  District  Court  and  the  judge  thereof 
erred  in  denying  appellant's  motion  for  judgment 
of  acquittal  made  at  the  conclusion  of  the  plaintiff's 
case. 

3.  That  the  District  Court  and  the  judge  thereof 
erred  in  denying  appellant's  motion  for  judgment 
of  acquittal  made  at  the  conclusion  of  the  presenta- 
tion of  all  of  the  evidence  in  the  case. 

4.  That  the  verdicts  were  contrary  to  the  weight  of 
the  evidence. 

5.  That  the  verdicts  and  each  of  them  were  not 
supported  by  substantial  evidence. 

6.  The  Court  erred  in  admitting  in  evidence  on 
behalf  of  the  government  all  of  the  Exhibits  and  testi- 
mony to  which  objection  was  made  by  the  appellant 
and  over  the  objection  of  appellant. 
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7.  The  Court  erred  in  permitting  the  government 
to  proceed  to  attempt  to  prove  the  allegations  of  the 
indictment  by  the  application  of  the  so-called  "net 
worth"  theory  of  proof. 


ARGUMENT. 

1.     SUMMARY  OF  ARGUMENT. 

There  is  no  competent  evidence  from  which  a  jury 
could  conclude  that  there  was  a  wilful  attempt  to 
defeat  or  evade  income  taxes  for  the  two  years  in 
question.  The  only  basis  on  which  the  verdicts  could 
be  explained,  but  not  sustained,  was  that  the  defend- 
ant spent  more  money  than  he  reported  and  therefore 
he  was  guilty. 


2.  THE  GOVERNMENT  TAILED  TO  PRODUCE  EVIDENCE  OF  A 
WILFUL  ATTEMPT  TO  EVADE  INCOME  TAXES  FOR  THE 
TWO  YEARS  NAMED  IN  THE  INDICTMENT. 

Specifications  of  error  Nos.  1  to  7. 

All  of  the  specifications  of  error  may  be  considered 
under  this  one  heading  because  they  all  expose  the 
fatal  flaw  in  the  government's  case.  There  was  no 
evidence  of  a  wilful  attempt  to  defeat  or  evade 
income  taxes  as  charged  in  this  indictment.  Faced 
with  this  fact  the  prosecution  proceeded  on  its  version 
of  a  so-called  "net  worth"  method  of  proof.  This 
method  of  proof  did  not  attempt  to  follow  the  some- 
what nebulous  criteria  established  by  the  Courts  here- 
tofore concerning  the  net  worth  cases  which  criteria 
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are   presently   under   the   scrutiny   of   the    Supreme 
Court. 

See  the  following: 

Goldbaum  v.  Unite-d  States,  204  F.  (2d)  74 
(Cir.  9)  Cert,  denied  October  12,  1953,  74 
S.Ct.  39,  346  U.S.  831.  Rehearing  denied  No- 
vember 9,  1953.  Order  for  cert,  vacated  June 
7,  1954,  74  S.Ct.  861; 

MdFee  v.  United  States,  206  F.  (2d)  872  (Cir. 
9).  Cert,  denied  March  15,  1954,  74  S.Ct. 
528,  347  U.S.  927.  Order  denying  cert,  va- 
cated June  7,  1954,  74  S.Ct.  862; 

Holland  v.  United  States,  209  F.  (2d)  516  (Cir. 
10)  Cert,  granted  June  7,  1954,  74  S.Ct.  863; 

Smith  v.  United  States,  210  F.  (2d)  496  (Cir. 
1)  Cert,  granted  June  7,  1954,  74  S.Ct.  868; 

Friedberg  v.  United  States,  207  F.  (2d)  777 
(Cir.  6)  Cert,  denied,  74  S.Ct.  514;  347  U.S. 
916.  Cert,  granted  June  7,  1954,  74  S.Ct. 
862. 

The  scheme  employed  by  the  prosecution  is  best 

described  in  the  words   of  its   chief  witness  Agent 

Klass : 

"Well  I  attempted  to  reconstruct  his  income  for 
each  of  those  years  telling  his  actual  income  by 
the  net  worth  method  or  an  outgrowth  of  the  net 
worth  method  called  the  source  and  application 
of  funds  method."    (T.R.  464-465.) 

Whatever  sanction  has  been  given  the  "net  worth" 
method  of  proof  by  the  Appellate  Courts  has  not  as 
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yet,  in  any  reported  case,  been  extended  to  this  so- 
called  "outgrowth". 

This  Court  is  too  familiar  with  the  principles  of 
law  governing  the  so-called  "net  worth"  method  of 
proof,  to  require  an  extended  discussion.  It  may 
be  said  at  the  outset  that  this  method  of  proof  re- 
quires three  elements  to  be  proven  beyond  a  reason- 
able doubt. 

(a)  A  clear,  concise  and  reasonably  accurate  de- 
termination of  the  net  worth  of  the  taxpayer  at  the 
start  of  the  taxable  period. 

Calderon  v.   United  States,  207  F.    (2d)    377 
(Cir.  9). 

(b)  A  source  of  income  during  the  period — that  is 
for  each  of  the  years  in  question. 

Schuerman  v.  United  States,  174  F.  (2d)  397 
(Cir.  8). 

(c)  A  net  worth  of  the  taxpayer  at  the  end  of  the 
tax  period  that  exceeded  the  sum  of  his  net  worth 
at  the  beginning  of  the  period,  his  reported  income 
and  established  personal  expenditures  during  the 
period. 

Bryan  v.  United  States,  175  F.  (2d)  223  (Cir. 

5); 
United  States  v.   Fenwick,   111   F.    (2d)    488 

(Cir.  7). 

In  this  prosecution  not  one  of  these  principles  was 
adhered  to.  Without  establishing  the  fact  or  prima 
facie  proof  thereof,  that  the  true  income  of  the  de- 
fendant   could    not    be    established    from    adequate 
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records  for  the  two  years  in  question,  the  govern- 
ment introduced  into  evidence,  over  his  objection, 
extra  judicial  statements  of  the  defendant  concerning 
his  financial  position  in  the  year  1941.  These  con- 
sisted of  various  offers  in  compromise  made  in  that 
year  and  ultimately  accepted  in  that  year,  the  last 
being  dated  October  8,  1941.  (Ex.  14F,  T.R.  72.) 
Also  included  was  a  financial  statement  dated  in  No- 
vember of  1941.  (Ex.  58,  T.R.  342-344.)  The  defend- 
ant testified  that  both  these  statements  were  untrue 
and  were  made  with  the  advice  of  counsel  for  the 
purpose  of  avoiding  the  payment  of  disputed  and 
contested  claims  for  additional  taxes.    (T.R.  655-667.) 

The  government  proceeded  thereupon  to  introduce 
evidence  over  the  objection  of  the  defendant  as  to 
the  expenditures  of  the  defendant  for  the  period  1942 
to  1948.  The  extent  of  the  government's  proof  is 
summarized  by  Exhibit  62  set  forth  in  the  Appendix 
hereto.  It  shows  that  for  that  period  the  defendant 
expended,  according  to  their  calculations  $832,993.06 
in  execess  of  the  amount  of  funds  available.  Not- 
withstanding that  the  charge  was  wilful  evasion  of 
taxes  for  the  years  1947-1948  all  of  the  testimony  as  to 
prior  years  expenditures  was  received  in  evidence 
without  any  attempt  on  the  part  of  the  government 
to  prove  that  the  returns  for  the  two  years  in  ques- 
tion were  false. 

The  government's  own  witness  William  Anater 
testified  that  he  had  records  furnished  to  him  by 
the  defendant  or  others  on  his  behalf  from  which 
he  obtained  the  information  and  entries  inserted  in 
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the  returns.    (T.R.  298-299.)    The  accuracy  of  these 
records  was  not  assailed  by  the  government. 

(1)  Beginning1  net  worth  not  established. 

At  the  outset  of  this  argument  we  stated  that  this 
case  did  not  proceed  upon  a  "net  worth"  theory  but 
upon  the  so-called  " out-growth"  characterized  as  the 
"source  and  application  of  funds  method".    The  gov- 
ernment did  not  fix  with  certainty  or  at  all  the  net 
worth  of  the  defendant  at  the  beginning  of  either 
of  the  tax  years.     Without  such  a  foundation  the 
proof  of  excess  expenditures  is  not  sufficient  to  prove 
income  and  evasion  of  tax  thereon  beyond  a  reason- 
able  doubt.     As  was  stated  in  the   case  of   United 
States  v.  Fenwick,  (Cir.  7)  177  F.  (2d)  488  (1949)  : 
"...  when  the  government  relies  upon  circum- 
stances of  increased  net  worth  and  expenditures 
in  excess  of  reported  income  to  establish  income 
tax  evasion,  the  basic  net  worth  must  be  estab- 
lished." 

Here  the  basic  net  worth  was  the  net  worth  for 
the  first  year  mentioned  in  the  indictment,  1947.  That 
was  the  first  charge  of  income  tax  evasion.  The 
record  is  silent  as  to  any  proof  as  to  the  net  worth  of 
the  defendant  as  of  January  1,  1947.  Likewise,  as  to 
ihis  net  worth  for  the  other  year  in  which  he  is 
charged  with  income  tax  evasion,  1948. 

That  this  basic  premise  was  not  established  is  dem- 
onstrated by  the   government's  Ex.   62    (Appendix) 
[which  shows  according  to  the  government's  computa- 
'tions  that  the  defendant's  expenditures  in  the  year 
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1946  exceeded  funds  available  to  spend  by  the  sum  of 
$159,633.93.  On  the  same  exhibit  is  recorded  three 
loans  made  by  the  defendant  within  the  first  16  days 
of  January,  1947,  in  the  total  amount  of  $115,000.00, 
being  the  loans  to  Harold  Ephlin  (item  26)  William 
Lias  (item  42)  and  the  North  Bay  Builders  (item 
43).  That  these  transactions  occurred  within  that 
period  and  were  in  cash  was  stipulated  to  by  the 
government.    (T.R.  876-877.) 

The  government  offered  no  proof  as  to  the  source 
of  these  funds  nor  did  it  attempt  by  competent 
proof  to  exclude  the  hypothesis  that  such  funds  were 
available  from  accumulation  in  previous  non  indict- 
ment years. 

In  the  Fenwick  case  (supra)  the  Court  stated: 
"Of  course,  before  the  increased  net  worth 
method  of  proof  is  effective,  the  net  worth  of  the 
taxpayer  at  the  beginning  of  the  tax  year  must 
be  clearly  and  accurately  established  by  com- 
petent evidence.  (Citing  cases).  By  this  rule 
we  must  test  the  sufficiency  of  the  evidence  of- 
fered by  the  government  to  establish  defendant's 
net  worth  at  the  beginning  of  1943". 

By  the  same  rule  we  must  test  the  sufficiency  of 
the  evidence  offered  by  the  government  to  establish 
defendant's  net  worth  at  the  beginning  of  1947.  It 
is  submitted  that  that  evidence  is  totally  lacking. 
Realizing  that  such  was  the  case  the  prosecution  at- 
tempted to  rely  upon  the  so-called  "outgrowth"  of 
the  net  worth  theory  and  move  the  starting  point 
back  to  a  non-indictment  year  based  on  extrajudicial 
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admission  of  the  defendant,  without  more.  They  then 
lumped  together  7  years  of  receipts  and  expenditures, 
and  the  latter  being  greater  than  the  former,  secured 
his  conviction  of  income  tax  evasion  during  the  last 
two  years. 

The  defendant  was  on  trial  only  on  the  charges 
contained  in  the  indictment,  to-wit:  that  he  wilfully 
attempted  to  defeat  and  evade  income  taxes  for  the 
years  1947  and  1948  by  filing  false  and  fraudulent 
income  tax  returns.  Under  that  indictment  he  could 
not  be  tried  for  evasions  in  any  years  previous.  By 
this  method  of  proof  he  was  required  to  defend 
against  the  unwritten  accusation  that  he  had  de- 
faulted in  his  tax  obligations  for  each  year  commenc- 
ing in  1942.  This  the  law  requires  of  no  defendant 
notwithstanding  the  adroitness  of  prosecuting  attor- 
neys or  revenue  agents  in  contriving  "outgrowths" 
of  means  of  proof  that  violate  every  principle  of 
criminal  justice. 

United  States  v.  Fenwick,  (7th  Cir.)  177  F. 
(2d)  488  (1949): 
"  Remembering  that  the  government  has  the 
burden  of  proof  in  a  criminal  case,  that  the 
burden  never  shifts  to  defendant,  that  circum- 
stantial evidence  must  be  of  such  character  as  to 
exclude  every  reasonable  hypothesis  except  that 
of  guilt,  it  necessarily  follows  that,  when  the 
government  relies  upon  circumstances  of  in- 
creased net  worth  and  expenditures  in  excess  of 
reported  income  to  establish  income  tax  evasion, 
the  basic  net  worth  must  be  established.  The 
defendant  is  not  compelled  to  take  the  witness 
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stand;  he  is  not  compelled  to  make  proof  that 
he  is  innocent,  but  he  must  be  proved  guilty  by 
the  evidence  beyond  all  reasonable  doubt,  and 
where  there  is  uncertainty  as  to  whether  all  the 
assets  of  defendant  are  included  in  the  govern- 
ment's computation  of  net  worth,  it  follows  that 
its  computations  can  not  be  relied  on.  Essen- 
tial proof  of  no  other  assets  is  the  cornerstone 
of  the  evidence  of  the  government;  that  corner- 
stone being  faulty,  the  whole  edifice  is  so 
weakened  as  to  be  undependable  as  proof  of  guilt 
beyond  all  reasonable  doubt." 


(2)  No  source  of  income  proved  for  the  indictment  years. 

As  indicated  before  only  two  witnesses  testified 
with  reference  to  a  possible  source  of  unreported  in- 
come to  the  defendant.  To  so  characterize  the  gist 
of  their  testimony  is  to  view  it  in  a  light  more  favor- 
able to  the  government  than  the  testimony  warrants. 
An  examination  of  their  testimony  compels  the  con- 
clusion that  at  most  it  permitted  the  jury  to  speculate 
and  surmise  that  there  might  be  a  possible  source  of 
funds.    This  a  jury  is  not  permitted  to  do. 

The  government  offered  no  direct  testimony  of  un- 
reported income  items  or  of  any  undisclosed  source 
of  income.  Faced  with  this  lack  of  proof  of  an  essen- 
tial ingredient  to  a  charge  of  wilful  evasion  they 
produced  two  debtors  of  the  defendant.  The  first 
was  Earl  Beasley.  The  government  at  the  outset  of 
the  trial  stipulated  that  he  was  indebted  to  the  de- 
fendant in  the  sum  of  $104,000.00.  (Stipulation  57; 
Appendix  Ex.  62,  item  41.)    On  cross-examination  he 
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repudiated  this  stipulation  and  denied  the  debt.   (T.R. 
391.) 

This  witness  on  direct  examination  related  a  con- 
versation with  the  defendant  wherein  he  claimed  that 
the  defendant  had  informed  him  that  he  had  lost 
$125,000.00  betting  on  a  horse  owned  by  the  witness. 
(T.R.  369-371.)  He  could  not  recall  whether  the 
conversation  occurred  in  1947  or  1948.  He  could  not 
recall  where  or  when  the  race  was  run.  It  was  estab- 
lished without  contradiction  that  the  only  time  this 
particular  horse  raced  with  the  particular  jockey  was 
on  December  3,  1948.    (Defs.  Ex.  L,  T.R.  703.) 

The  second  such  witness  was  William  Gaskill.  He 
testified  that  he  was  present  in  the  defendant's  home 
and  heard  a  conversation  with  reference  to  a  $15,- 
000.00  wager.  (T.R.  358-359.)  He  could  not  remem- 
!ber  whether  it  was  1947  or  1948.  He  did  not  see  any 
money  change  hands,  nor  did  he  know  if  the  bet  was 
made. 

Even  giving  full  credibility  to  this  testimony  it 
does  not  establish  a  source  of  unreported  income  nor 
:does  it  tend  to  prove  with  any  reasonable  certainty 
the  year  in  which  the  occurrence  took  place. 

There  was  no  proof  direct  or  circumstantial  that 
)|the  defendant  was  engaged  in  any  business,  during 
;the  indictment  years,  legal  or  illegal,  other  than  those 
disclosed  on  his  income  tax  returns.  There  was  no 
proof  of  concealment  or  destruction  of  records.  There 
was  no  evidence,  and  there  could  be  none  of  illicit  or 
junlawful   activities  or  a  background  thereof. 
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The  Supreme  Court  in  the  case  of  United  States  v. 
Johnson  (1943),  319  U.S.  503,  stated  that  it  was 
necessary  to  find  that  the  defendant  was  engaged  in 
an  income  producing  business  legal  or  illegal.  In 
that  case  involving  a  gambling  house  operator  and 
owner  the  Supreme  Court  reviewed  the  evidence  sub- 
mitted by  the  government  showing  that  there  had 
been  gambling  transactions  on  an  enormous  scale  that 
were  overwhelmingly  established  by  the  government's 
proof  and  pointed  out  that  the  long  duration  of  the 
gambling  business,  the  substantial  evidence  of  the  law 
of  probability  in  favor  of  the  gambling  houses, 
records  pertaining  thereto,  all  supported  the  govern- 
ment's contention  that  the  defendant  during  the  in- 
dictment years  enjoyed  a  source  of  income  therefrom. 
After  reviewing  all  of  these  factors  the  Court  stated 
that  this  evidence: 

"made  it  not  a  matter  of  tenuous  speculation  but 
of  solid  proof  that  there  were  winnings  of  a  sub- 
stantial amount  which  Johnson  did  not  report." 
(Italics  supplied.) 

Comparing  the  proof  in  that  case  with  the  instant 
record  shows  that  based  on  the  testimony  of  these 
two  witnesses  the  jury  was  permitted  to  engage  in  the 
tenuous  speculation  that  this  defendant  for  the  years 
included  in  this  indictment  had  unreported  income 
from  any  source. 

Here  in  this  case  all  the  government  attempted 
to  do  was  prove  a  series  of  expenditures  both  in  the 
indictment  years  and  in  years  previous  thereto.  It 
made  no  attempt  to  fix  the  net  worth  of  the  defendant 
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at  the  beginning  of  the  tax  years  in  question,  and 
thus  establish  that  such  expenditures  as  were  made 
in  those  years  did  not  come  from  previous  accumula- 
tions, and  it  made  no  attempt  to  prove  the  possible 
source  of  those  expenditures  during  the  two  years 
in  question.  Having  thus  concluded  its  case,  it  placed 
the  burden  upon  the  defendant  of  proving  his  inno- 
cence. As  this  Court  knows,  it  is  sometimes  impossi- 
ble for  a  defendant  to  prove  his  innocence  and  the 
law  wisely  does  not  require  that  of  him.  By  proceed- 
ing on  a  sheer  expenditure  method  of  proof  over 
the  period  in  question  here,  the  defendant  was  called 
upon  not  only  to  answer  the  charges  contained  in 
the  indictment  but  to  explain  variances  between  in- 
come and  outgo  over  a  period  not  included  in  such 
indictment. 

This  method  of  proceeding  was  commented  upon 
by  Meyer  Rothwacks  in  a  paper  entitled  ''Indirect 
Proof  of  Income  in  Tax  Evasion  Prosecutions"  sub- 
mitted at  the  Symposium  of  the  American  Bar  Asso- 
ciation, Section  of  Taxation,  on  Tax  Fraud  Proceed- 
ings and  Law,  September  1950,  Washington,  D.C. 
There  the  author  stated: 

"Permitting  a  case  to  go  to  the  jury  predicated 
upon  expenditures  plus  a  possible  source  of  in- 
come, means  that  the  jury  may  bring  in  a  verdict 
of  guilty  although  the  government  has  not  proved 
a  case  beyond  a  reasonable  doubt.  Indeed,  a 
verdict  of  guilty  rests  upon  the  probability  that 
a  defendant  who  fails  to  explain  satisfactorily 
the  source  of  his  expenditure  had  received  un- 
reported income  during  the  tax  year.    Thus,  the 
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prosecution  is  permitted  to  prevail,  not  by  adduc- 
ing evidence  inconsistent  with  innocence,  but  by 
shifting  the  burden  of  adducing  evidence  to  the 
defendant.  No  longer  may  a  defendant  sit  back 
and  wait  for  the  government  to  prove  his  guilt. 
And  even  if  a  defendant  attempts  to  explain  the 
source  of  his  funds,  the  jury  need  not  accept 
that  explanation." 

See  Baiter,  "Fraud  Under  Federal  Tax  Law",  page 
291,  Footnote  28. 

(3)  Failure  to  prove  a  net  worth  at  the  end  of  either  of  the  tax 
periods. 

As  stated  above  this  case  proceeded  on  the  theory 
that  every  dollar  spent  by  the  taxpayer  in  excess  of 
his  reported  income  in  any  given  year,  was  taxable 
unreported  income  for  that  particular  year.  This 
theory  is  not  supported  by  the  evidence  or  the  author- 
ities. It  is  a  false  theory  unless  it  is  shown  with 
what  assets  or  resources  the  taxpayer  was  possessed 
at  the  beginning  of  the  indictment  year,  what  his 
sources  of  income  were  during  the  year,  and  finally 
his  net  worth  at  the  end  of  the  year.  These  are  the 
circumstantial  measuring  sticks  and  without  any  or 
all  of  them  there  is  no  true  measure. 

The  government  offered  no  proof  of  the  defendant's 
net  worth  at  the  close  of  1946,  whereby  his  income 
for  1947  could  be  measured.  Because  no  closing  net 
worth  for  the  year  1947  was  proven  no  measure  of 
income  was  available  for  1948.  Without  these  the 
whole  case  of  the  government  depended  upon  a  show- 
ing of  expenditures  by  the  defendant  in  excess  of 
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reported  income,  without  excluding  the  reasonable 
hypothesis  that  such  excess  expenditures  were  possi- 
ble through  previous  accumulations  in  non-indictment 
years. 

The  case  of  Bryan  v.  United  States,  175  F.  (2d) 
223  (Cir.  5)  is  one  which  is  familiar  to  this  Court. 
There  the  government  sought  to  prove  a  case  of  wil- 
ful evasion  of  income  taxes  for  a  four  year  period, 
rhere  was  no  direct  testimony  of  failing  to  account 
for  gross  income,  false  deductions  or  false  books  and 
records.  The  government  showed  by  the  testimony  of 
approximately  fifty  witnesses  and  by  documentary 
proof  that  the  defendant  had  made  expenditures  in 
3ach  of  the  indictment  years  of  sums  greatly  in  excess 
Df  the  gross  income  reported  for  each  year. 

The  government  insisted  that  the  defendant's  net 
ivorth  during  each  year  in  question  was  increased 
3y  expenditures  made  in  excess  of  reported  gross 
Lncome.  The  defense,  as  here,  was  that  the  evidence 
failed  to  show  that  the  expenditures  in  excess  of 
reported  gross  income  came  out  of  current  receipts 
md  not  out  of  available  assets  acquired  by  him  in 
prior  non-indictment  years. 

The  defense  there,  as  here,  was  that  the  defendant 
lad  amassed  considerable  wealth  in  years  prior  to 
;he  indictment  years  and  secreted  the  same  in  the 
corm  of  currency  in  defendant's  home. 

In  reversing  the  conviction  the  Court  stated: 
"The  net  worth  expenditures  method  of  estab- 
lishing net  income,  sought  to  be  applied  in  this 
case,  is  effective  only  if  the  computations  of  net 
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worth  at  the  beginning  and  at  the  end  of  the 
questioned  periods  can  reasonably  be  accepted 
as  accurate." 

The  Court  pointed  out  in  that  case  that  the  evidence 
failed  to  show  a  lack  of  additional  assets  at  the  begin- 
ning of  the  tax  period,  and  for  that  reason  should  not 
have  been  submitted  to  the  jury.  Here  the  evidence 
failed  to  show  a  lack  of  additional  assets  at  either 
the  beginning  of  the  tax  period  January  1,  1947,  or 
the  end  of  the  tax  period  December  31,  1947,  covered 
by  the  first  two  counts  of  the  indictment  or  at  the 
beginning  and  close  of  1948. 

We  submit  that  here  as  in  the  Bryan  case  the  evi- 
dence was  circumstantial  and  failed  to  exclude  every 
reasonable  hypothesis  other  than  the  guilt  of  the  de- 
fendant. 


CONCLUSION. 

In  no  reported  case  has  the  government  attemptec 
to  convict  a  defendant  of  a  wilful  attempt  to  defea' 
or  evade  income  taxes  on  the  theory  advanced  here 
Without  establishing  the  inadequacy  of  records  main 
tained  on  behalf  of  the  defendant  reflecting  his  in 
come  for  the  two  years  contained  in  the  indictmen 
and  without  establishing  by  any  recognized  form  o 
competent  evidence  a  source  of  income  in  additioi 
to  that  reported  for  these  years,  the  government  wa 
permitted   to    proceed   on   what   it   terms    an    "out 
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growth"  of  the  net  worth  method  of  proof  to  secure 
the  conviction  of  the  defendant  of  spending  too  much 
money. 

Had  this  been  a  proper  case  for  the  application 
of  any  judicially  recognized  method  of  proof  still  the 
government  would  have  failed.  It  failed  to  establish 
the  keystone  of  such  a  case,  the  starting  point  net 
worth  of  the  defendant  at  the  beginning  of  1947,  the 
first  year  of  the  indictment. 

The  defendant  by  his  plea  of  not  guilty  put  in 
issue  the  charges  contained  in  this  indictment.  He 
was  not  called  upon  to  plead  to  any  charge  not  con- 
tained therein.  The  government  did  not  proceed  to 
prove  the  charges  contained  in  the  indictment  but 
placed  in  evidence  a  series  of  expenditures  for  seven 
years  that  exceeded  his  reported  income.  It  failed 
to  exclude  the  reasonable  hypothesis  that  for  the 
years  1947  and  1948  the  excess  of  expenditures  did 
not  come  from  previous  accumulations  in  prior  non- 
indictment  years. 

The  government  notwithstanding  its  failure  to 
prove  the  charges  contained  in  the  indictment  by 
adducing  evidence  pertaining  to  the  years  involved 
inconsistent  with  the  defendant's  innocence,  shifted 
the  burden  of  proof  to  the  defendant.  It  not  only 
shifted  to  the  defendant  the  burden  of  proving  his 
innocence  to  the  charges  contained  in  the  indictment 
but  to  the  unwritten  charges  which  were  the  true 
u  outgrowth"  of  the  method  employed  by  the  govern- 
ment and  permitted  by  the  trial  Court. 
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For  the  reasons  herein  set  forth  it  is  submitted 
that  the  evidence  is  insufficient  to  support  these  con- 
victions and  the  same  should  be  reversed. 

Dated,  San  Francisco,  California, 
November  5,  1954. 

Respectfully  submitted, 
James  E.  Burns, 

Attorney  for  Appellant. 
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No.  14,450 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


George  W.  Lewis, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  THE  UNITED  STATES. 


JURISDICTION. 

Appellant  was  indicted  on  January  13,  1954  in  the 
District  Court  for  the  Northern  District  of  California, 
Southern  Division,  for  wilfully  and  knowingly  at- 
tempting to  defeat  and  evade  a  large  part  of  the  in- 
come tax  due  and  owing  by  him  and  his  wife  for  the 
calendar  years  1947  and  1948  in  violation  of  Section 
145(b),  Internal  Revenue  Code  (R.  3-6). 

On  May  13,  1954,  the  jury  returned  a  verdict  find- 
ing appellant  guilty  on  each  count  of  the  indictment 
(R.  16). 

On  June  8,  1954,  the  District  Court  committed  ap- 
pellant to  the  custody  of  the  Attorney  General  for  a 


period  of  one  year  on  each  of  the  three  counts,  the 
sentences  of  imprisonment  to  run  concurrently,  and 
imposed  a  fine  of  $8,000  on  each  of  the  three  counts, 
or  a  total  fine  of  $24,000  (R.  18-19).  Jurisdiction  of 
the  District  Court  was  conferred  by  18  U.S.C.,  Section 
3231,  and  Rule  18,  Federal  Rules  of  Criminal  Pro- 
cedure. Notice  of  appeal  was  filed  on  June  8,  1954 
(R.  20). 

This  Court  has  jurisdiction  under  28  U.S.C.,  Sec- 
tion 1291. 


QUESTIONS  PRESENTED. 

Whether  the  evidence  of  source  of  income,  lack  of 
records  and  beginning  net  worth  was  sufficient  to  sup- 
port the  verdict. 


STATUTE  INVOLVED. 

Internal  Revenue  Code: 
Sec.  145.  Penalties. 


(b)  Failure  to  Collect  and  Pay  Over  Tax,  or 
Attempt  to  Defeat  or  Evade  Tax. — Any  person 
required  under  this  chapter  to  collect,  account 
for,  and  pay  over  any  tax  imposed  by  this  chap- 
ter, who  willfully  fails  to  collect  or  truthfully  ac- 
count for  and  pay  over  such  tax,  and  any  person 
who  willfully  attempts  in  any  manner  to  evade 
or  defeat  any  tax  imposed  by  this  chapter  or  the 
payment  thereof,  shall,  in  addition  to  other  pen- 
alties provided  by  law,  be  guilty  of  a  felony  and, 


. 


upon  conviction  thereof,  be  fined  not  more  than 
$10,000,   or   imprisoned   for  not  more  than  five 
years,  or  both,  together  with  the  costs  of  prose- 
cution. 
******* 

[26  U.S.C.  145.] 


STATEMENT  OF  FACTS. 

Appellant  was  indicted  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
Southern  Division,  in  three  counts  charging  wilful 
attempted  tax  evasion.  The  first  count  charged  that 
he  evaded  his  own  taxes  for  the  year  1947 ;  the  second 
count  charged  that  he  evaded  his  wife's  taxes  for 
1947;  and  the  third  count  charged  that  he  evaded 
their  joint  taxes  for  1948.1 

To  prove  its  case,  the  Government  undertook  to 
prove  (1)  income  by  showing  that  appellant  had 
spent,  invested  or  loaned  $1,604,608.71  from  1942  to 
1948  (Ex.  62)  ;  that  he  had  available  from  earnings, 
gifts,  repayment  of  loans  and  all  ,  other  disclosed 
sources,  a  total  of  $771,615.65  in  the  same  years  (Exs. 
61,  62) ;  that  allowing  all  adjustments  for  capital 
gains,  etc.,  he  had  net  taxable  income  greatly  in  excess 
of  the  amount  disclosed  on  his  tax  returns  and  those 


xSet  out  in  tabular  form  the  indictment  figures  are: 

Income  Correct  Tax  Correct 

Reported  Income  Reported  Tax 


Count  1       $     9,483.25      $197,300.47       $    2,018.10      $145,761.90 
Count  2  11,543.09        197,300.47  2,884.55         1 46,189.40 

Count  3         115,153.06        308,099.51  53,113.62        199,834.82 


of  his  wife  for  each  year,  1942  to  1948  (R.  468-500; 
Ex.  63), 2  (2)  source  of  income  by  showing  that  ap- 
pellant had  many  sources  of  income  from  legitimate 
businesses  and  was  also  engaged  in  gambling  activ- 
ities, (3)  lack  of  records  by  showing  that  he  kept  no 
records  of  his  gambling  operations,  loans,  investments 
(other  than  those  kept  in  the  conduct  of  each  busi- 
ness by  others)  or  other  sources  of  income  and  (4) 
that  his  expenditures  (falsely  represented  by  appel- 
lant as  reflecting  only  a  prior  accumulation  of  $1,000,- 
000  in  currency  kept  in  suitcases)  could  reasonably 
be  attributed  only  to  unreported  taxable  income. 

In  his  brief,  appellant  apparently  concedes  the  ac- 
curacy of  the  Government's  computation  of  the  nature 
and  amount  of  his  expenditures  and  of  his  available 
funds,  and  contents  himself  with  an  attack  on  the 
sufficiency  of  the  evidence  to  show  (Ap.  Br.  6)  : 

(1)  the  inadequacy  of  the  records; 

(2)  the  net  worth  starting  point;  and 

(3)  the  source  of  income. 

The  details  of  this  proof,  inadequately  summarized 
in  appellant's  brief,  show  clearly  that  all  possible  re- 
quirements were  fulfilled. 


2The  amount  of  unreported  or  additional  income  established  for 
each  year  is  as  follows  (Ex.  63)  : 

1942  $     9,411.94  1946        $158,582.54 

1943  1,668.59  1947  469,779.35 

1944  21,632.69  1948  193,063.69 

1945  39,973.52 


I.  THE  INADEQUACY  OF  THE  RECORDS. 

At  the  outset  of  the  investigation  of  his  tax  liabil- 
ities, appellant  was  questioned  by  witness  Klass,  a 
Special  Agent  of  the  Internal  Revenue  Service,  in  the 
presence  of  appellant's  attorney  (R.  458).  He  was 
asked  for  his  records  and  he  told  Klass  he  kept  no 
records  (R.  460,  519).  The  only  records  Klass  subse- 
quently saw  were  some  notes  for  loans  appellant  had 
made  to  others  (R.  460).  Appellant  refused  to  turn 
over  his  cancelled  checks  to  Klass  (R.  854).  He  also 
failed  to  supply  Klass  with  certain  information,  re- 
quested by  letter  (Ex.  66),  relating  to  his  gambling 
activities  (R.  857-858)  and  to  check  withdrawals  (R. 
929-936;  Ex.  71)  although  the  latter  information  was 
known  to  him  (Def.  Ex.  M). 

William  Anater,  a  tax  accountant  who  prepared 
appellant's  income  tax  returns  for  1945  to  1948  (Exs. 
1,  4,  6,  18)  and  those  of  his  wife  for  1946  and  1947 
(Exs.  2,  3,  5),  testified  that  appellant  had  no  record 
of  the  gambling  gains  reported  on  his  1945  returns 
(R.  219-222;  Ex.  18)  and  that  this  information  was 
given  to  him  orally  by  appellant  at  the  time  the  return 
was  prepared  (R.  220).  He  saw  no  books  or  records 
or  appellant's  bank  statements  for  the  year  1946,  and 
the  tax  return  for  this  year  was  prepared  entirely 
from  oral  information  given  to  him  by  appellant 
together  with  a  withholding  statement  from  the  De- 
troit Racing  Association  and  a  partnership  profit  and 
loss  statement    (R.  225).    He  was  not  informed  of 


appellant's  partnership  interest  in  Universal  Cleaners 
in  1946  (R.  225-226). 3 

Anater  testified  that  appellant  had  no  personal  rec- 
ords in  connection  with  the  entries  shown  on  the  1947 
return  (R.  228)  and  no  records  of  the  cost  of  his 
interest  in  Universal  Cleaners  (R.  229). 

In  preparation  of  the  1948  return,  Anater  saw  no 
records  of  investment  in  Detroit  Racing  Association 
(R.  232)  ;  he  did  not  recall  any  records  from  which 
the  cost  figures  of  the  Alhambra  Bowl  were  derived, 
but  that  there  must  have  been  some  (R.  233),  and 
other  entries  on  the  return  were  derived  from  state- 
ments supplied  by  the  various  business  enterprises  in 
which  appellant  had  an  interest  (R.  229-236). 

Appellant  himself  testified  on  direct  examination 
to  a  conversation  prior  to  indictment  with  an  attorney 
of  the  Internal  Revenue  Service  in  December,  1953: 
"Well,  he  asked  me  if  I  could  establish  such  a  thing 
[the  claim  of  $1,000,000  currency]  and  if  I  had  any 
records  or  anything  of  that  nature.  And  I  told  him 
that  I  had  no  records  *  *  *  (R.  727)."  On  cross- 
examination  he  repeatedly  admitted  he  had  no  records, 
receipts,  no  retained  copies  of  tax  returns  for  years 
beginning  in  1920  or  records  of  a  similar  nature  (R. 
734-769).  No  books  of  account  or  similar  records 
were  produced  by  him  at  the  trial. 

A  portion  of  the  transcript  of  a  proceeding  in  the 
Superior  Court  for  the  State  of  California,  in  and  for 


3 Appellant  had  a  one-sixth  interest  in  Universal  Cleaners,  but 
his  name  did  not  appear  on  the  books  of  the  partnership  because 
of  the  objections  of  one  of  the  partners  (R.  138-139,  146-148). 


the  City  and  County  of  San  Francisco,  In  the  Matter 
of  the  Estate  of  Frank  A.  Girard,  deceased,  wherein 
appellant  testified  on  a  claim  against  the  estate,  was 
read  into  the  record  below  (R.  451-455).  In  that 
proceeding  appellant  was  asked  (R.  452)  : 

"Q.  Then  there  is  no  record  of  any  character, 
receipts,  cancelled  checks,  entries  in  books  of  ac- 
count as  to  that  $9,141.80  other  than  the  statement 
here? 

A.     I  guess  that  is  all. 

Q.     Do  you  know  whether  it  is  or  not? 

A.     I  never  keep  no  records." 

Appellant  was  again  asked  (R.  453)  : 

"Q.    Are  there  any  book  entries? 

A.     I  keep  no  books. 

Q.     But  you  keep  no  books  of  any  kind? 

A.    No." 

Appellant  testified  that  there  was  an  amount  of  $4,500 
owing  by  him  to  Girard.  "I  had  made  a  bet  on  a 
horse  and  lost  it  and  I  hadn't  paid  it  (R.  453 )."4 
When  asked  if  there  were  any  books  and  records  on 
that  he  replied  "Not  that  I  know  of  (R.  453)."  He 
testified  that  all  of  his  transactions  with  Girard  were 
in  cash  and  no  receipts  were  taken  (R.  452-454). 

Appellant  invested  currency  in  various  business 
enterprises,  often  such  investments  appearing  on  the 
books  of  the  companies  in  the  names  of  others.  He 
furnished  funds  for  investment  in  Universal  Cleaners 


4On  cross-examination  in  the  case  at  bar,  appellant  said  that 
he  testified  falsely  in  the  probate  proceedings  as  to  what  the  $4,500 
was  for  (R.  852). 


(R.  133-143)  but  did  not  appear  as  one  of  the  partners 
on  the  books  (R.  138-139).  He  invested  $90,000  in 
1946  in  Laird  Medical  Building,  Inc.,  the  total  capital 
of  the  corporation,  but  only  216  shares  of  stock  were 
issued  in  appellant's  name,  the  remaining  shares 
being  in  the  names  of  Messrs.  Braden,  Girard,  Laird, 
who  had  216  shares  a  piece,  and  36  shares  to  Anater 
(R.  172-173,  252,  418-419).  He  had  custody  of  the 
stock  certificates  in  the  names  of  Anater  and  Laird, 
and  they  were  ultimately  transferred  to  his  name 
without  consideration  (R.  252-253,  419-420).  A  loan  of 
$5,000  by  appellant  to  the  corporation  was  made  in 
1946  in  Laird's  name,  and  a  $20,000  loan  was  made 
in  1947  in  the  name  of  Girard  (R.  256-261,  421;  Exs. 
24a,  b;  62).  An  investment  in  1946  in  Holland's 
Frozen  Foods  was  in  Anater 's  name  (R.  245). 


II.    THE  NET  WORTH  STARTING  POINT. 

In  the  absence  of  records,  the  necessary  theory  of 
the  prosecution  was  that  the  appellant  had  made 
large  cash  expenditures  during  the  years  1947  and 
1948  which  exceeded  funds  available  to  him  as  re- 
ported on  his  income  tax  returns  and  from  non-taxable 
sources,  and  that  such  expenditures  were  derived  from 
current  income.  In  order  to  preclude  the  hypothesis 
that  such  expenditures  were  made  from  prior  accumu- 
lated funds,  evidence  of  his  financial  status  at  a  fixed 
time  was  produced.  The  time  chosen  was  December 
31,  1941. 


One  facet  of  this  evidence  consisted  in  part  of  tax 
transfer  vouchers  (Exs.  10-12 j,  inclusive),  setting  up 
a  tax  liability  of  $4,096.09  against  appellant  as  trans- 
feree of  the  Arcadia  Corporation,  a  Washington  dog- 
race  track,  for  the  year  1933.  The  liability  was  orig- 
inally transferred  to  the  Office  of  the  Collector  of  In- 
ternal Revenue  for  the  First  Collection  District  of 
California  on  July  13,  1936  (R.  35)  and  thereafter 
the  account  was  transferred  to  various  collection  dis- 
tricts in  Ohio,  Michigan,  and  Florida  (R.  30-43;  Exs. 
11,  12).  On  January  16,  1940  the  liability  had  in- 
creased to  $4,414.77  by  reason  of  accrued  interest,  and 
it  was  transferred  on  that  date  to  Jacksonville, 
Florida  (R.  43)  together  with  a  $500  government 
check  which  was  a  refund  check  to  appellant  of  an 
amount  he  had  submitted  with  an  offer  in  compromise 
of  the  account  in  Michigan  (R.  49-51).  No  assets  of 
appellant  were  found  in  the  various  collection  districts 
from  which  the  liability  could  be  collected  (R.  47; 
Exs.  11a,  b,  c). 

On  March  25,  1940  appellant  offered  $500  to  the 
Collector  of  Internal  Revenue  at  Jacksonville,  Florida, 
in  full  settlement  of  the  liability  of  $4,414.77,  stating 
in  the  offer  signed  by  him  under  oath  that  the  corpo- 
ration owned  no  assets  and  "my  net  worth  nil  (R. 
58-59;  Ex.  13)."  On  January  15,  1941  appellant  filed 
a  new  offer  increasing  the  amount  in  settlement  to 
$1,000  (R.  61,  Ex.  14a).  A  further  amended  offer  was 
submitted  on  April  15,  1941,  signed  by  appellant  under 
oath,  in  which  the  offer  was  increased  to  $1,500,  to 
be  paid  $750  down  and  the  balance  of  $750  in  monthly 
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installments  of  $150  beginning  June  15,  1941  (R.  63- 
66,  Ex.  14c).  The  reasons  set  forth  in  the  offer  as 
grounds  for  acceptance  were:  "Corporation  has  no 
assets  and  my  inability  to  pay  more  than  the  amount 
tendered  (R.  65,  Ex.  14c). " 

On  October  8,  1941  appellant  filed  an  amended 
offer  in  compromise,  signed  and  sworn  to  under  oath, 
offering  $1,500  in  settlement  of  the  tax  liability  of 
Arcadia  Corporation,  the  amount  to  be  paid  from 
$750  on  deposit  and  the  balance  of  $750  within  10 
days  after  acceptance  (R.  70-72;  Ex.  14f).  In  the 
offer  he  stated  he  was  unable  to  pay  more  than  the 
amount  offered  (Ex.  14f).  This  final  offer  was  ac- 
cepted on  December  31,  1941  (Exs.  14g,  14h)  and  was 
paid  on  February  11,  1942  (R.  77). 

As  further  evidence  of  appellant's  financial  condi- 
tion, there  was  introduced  into  evidence  a  financial 
statement  signed  by  him  and  sworn  to  as  being  true 
and  complete  in  every  respect  as  of  November  3,  1941, 
the  date  of  its  preparation  and  signing  (R.  342-349, 
820-829;  Ex.  58).  In  this  statement  appellant  listed 
his  assets  as  follows: 

Cash  $5,100 

Notes  Receivable  None 

Accounts  Receivable  None 

Automobile  1,300 

Stocks  and  Bonds  None 

Real  Estate  None 

Liabilities  were  listed  as  "Owe  $750  on  offer  in  com- 
promise for  taxes  assessed  against  me  as  transferee  of 
Arcadia  Corporation. ' '  The  statement  called  for  gross 
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income  for  the  past  three  calendar  years,  which  was 
given  as:  "1939,  $4,600;  1940,  $5,100;  1941,  $9,700 
(R.  347,  Ex.  58)." 

Appellant  made  a  statement  on  October  11  and  12, 
1951  to  Agents  Klass  and  Alliguie  of  the  Internal 
Revenue  Service,  while  represented  by  counsel,  and 
subsequently  signed  the  statement  under  oath  (R.  458- 
459).  At  that  time  he  stated  he  had  received  Christ- 
mas gifts  of  $2,500  each  from  Mr.  Lehr  and  Mr.  Strong 
in  each  year  from  1936  to  1946,  and  had  received  no 
other  gifts  (R.  461)  ;  that  he  did  not  know  what  assets 
he  had  at  the  end  of  1941  or  of  any  year  from  1941 
to  1948  (R.  461-462,  809)  ;  that  he  had  received  no 
inheritances  (R.  459)  ;  no  benefits  from  trust  funds 
(R.  460)  ;  and  that  he  did  not  know  who  owed  him 
money  nor  how  much  (R.  460). 

During  the  years  1942  to  1948  appellant  dealt 
largely  in  currency,  with  the  amount  of  his  expendi- 
tures increasing  regularly  each  year  and  amounting  to 
$525,230.25  for  the  year  1947  and  $577,466.87  for  1948 
as  detailed  in  Exhibit  62.  It  would  require  a  com- 
plete summary  of  all  the  testimony  to  set  forth  the 
extent  of  appellant's  cash  (currency)  dealings,  but 
it  is  a  fair  statement  that  the  bulk  of  his  loans  and 
investments  were  made  with  currency  and  no  records 
were  kept  by  him  of  these  amounts  (R.  468-492). 

Further  evidence  of  appellant's  lack  of  cash  on 
hand  was  demonstrated  by  a  loan  he  made  from  the 
Bank  of  Ohio  for  $30,900  on  May  15,  1944,  which  was 
paid  down  by  installments  to  $19,900  on  May  15,  1945 
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and  renewed  on  maturity  in  the  amount  of  the  balance 
and  paid  off  by  installments  ending  May  13,  1946 
(R.  127-130;  Exs.  25,  26,  27).  In  1944  he  turned  in  a 
life  insurance  policy  for  its  cash  surrender  value  of 
$2,247.45  (R.  833;  Exs.  53,  61). 

In  June,  1947,  appellant  was  interviewed  by  John 
J.  Madden,  a  Treasury  agent,  about  his  1945  tax  re- 
turn (R.  898).  During  the  course  of  that  interview  he 
was  asked  how  much  money  he  had,  and  he  told  Mad- 
den that  at  the  time  of  the  meeting  (June,  1947)  he 
had  several  thousand  dollars  on  his  person  and  at 
least  $50,000  in  his  safe  at  his  home  (R.  900,  908). 

Although  appellant  testified  he  had  paid  substantial 
amounts  of  income  tax  in  the  years  1920  to  1930,  he 
had  no  record  of  his  returns  or  payments  (R.  620-630, 
731-754).  Records  of  the  Internal  Revenue  Service 
for  all  persons  with  the  same  name  as  appellant  who 
filed  returns  at  San  Francisco,  California,  showed 
only  nominal  tax  payments,  when  any,  of  not  more 
than  $75  in  any  one  of  those  years  (R.  918-923;  Exs. 
68,  69a-l),  and  no  record  for  1930  or  1931  (R.  923). 
From  1932  to  1935  Internal  Revenue  Service  records 
disclosed  total  tax  paid  by  appellant  and  his  wife 
jointly  of  $862.16  (R.  923-926;  Ex.  70). 

Records  of  other  tax  collection  districts  wherein  ap- 
pellant had  resided  during  1920  to  1941  were  offered 
in  evidence  by  the  Government  and  excluded  on  ob- 
jection of  appellant  (R.  936-941). 

The  starting  point  for  determination  of  appellant's 
net  worth,  and  of  moneys  received  and  expended  by 
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him,  was  December  31,  1941  (R.  465;  Exs.  61,  62).  He 
was  credited  on  that  date  with  $5,000  he  said  he  had 
received  as  gifts  for  Christmas,  1941,  and  the  $5,100 
cash  shown  by  his  written  and  sworn  statement  of 
assets  and  liabilities  filed  with  the  Internal  Revenue 
Service  on  November  3,  1941  (R.  343-349,  469;  Ex. 
58).  In  1942  he  spent  $9,425.53  more  than  his  re- 
ported earnings,  gifts  and  other  non-taxable  funds 
available  (R.  471;  Exs.  61,  62).  In  1943  he  spent 
$8,397.40  less  than  funds  available  from  all  known 
sources,  and  this  amoimt  was  credited  as  cash  on  hand 
at  the  beginning  of  1944  (R.  471-472;  Exs.  61,  62,  63). 
In  1944  he  spent  $20,877.51  more  than  reported  in- 
come and  non-taxable  funds  available  (including  cash 
on  hand  carried  over  from  the  prior  year)  (R.  473- 
474;  Exs.  61,  62,  63).  In  1945  he  spent  $24,099.11 
more  than  his  reported  income  and  non-taxable  re- 
ceipts (R.  476,  477;  Exs.  61,  62).  In  1946  he  spent 
$159,633.93  more  (R.  480;  Exs.  61,  62,  63).  In  1947 
he  spent  $468,095.66  more  (R.  486),  and  in  1948  he 
spent  $159,258.72  more  than  available  according  to  his 
tax  returns  and  non-taxable  receipts  (R.  491;  Exs. 
61,  62). 


III.  THE  SOURCE  OF  THE  INCOME. 

Appellant  has  been  associated  with  horse  racing 
tracks  all  of  his  adult  life,  both  as  an  employee  and 
as  a  "bookmaker"  handling  bets  and  "come-back" 
money  (R.  614-615,  730-863).  He  worked  in  many 
places  but  from  1924  to  and  including  1948  he  used  a 
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cigar  store  and  club  located  at  84  Ellis  Street,  San 
Francisco,  California,  as  his  office  and  mailing  ad- 
dress, and  placed  that  address  on  some  of  his  tax 
returns  (R.  76,  266-267,  372-373,  454-455,  711,  753, 
803,  896).  This  establishment  was  described  by  Earl 
Beasley  as  a  place  where  he  had  seen  bets  taken  on 
horses  (R.  374-375).  During  the  fall  of  1947  or  the 
spring  of  1948  appellant  admitted  to  William  Gaskill 
that  he  owned  the  cigar  store  on  Ellis  Street  (R.  361). 
Appellant  shared  the  safe  in  the  club  with  Mr.  Girard 
for  15  years  (R.  709,  804).  He  also  admitted  personal 
wagering  on  horse  races  both  on  and  off  the  tracks  (R. 
453,  799-803,  848).  In  his  testimony  on  a  claim  against 
the  estate  of  Frank  A.  Girard,  appellant  testified  that 
he  owed  Girard  $4,500  because  ' '  I  had  made  a  bet  on  a 
horse  and  lost  it  and  hadn't  paid  it.  (R.  453)." 

Gaskill  testified  to  a  conversation  in  his  presence 
between  appellant  and  Girard  in  the  fall  of  1947 
or  spring  of  1948  when  appellant  told  Girard  to  make 
a  $15,000  bet  on  a  horse  the  next  day  (R.  358-360). 

Beasley  testified  that  he  had  a  horse  named  "The 
Man"  running  at  Tanforan  in  1947  or  1948,  he  was 
not  sure  of  the  date ;  that  he  told  appellant  he  thought 
the  horse  would  win;  that  afterwards  appellant  told 
him  he  had  lost  $125,000  on  the  horse ;  and  that  Beas- 
ley accompanied  him  from  84  Ellis  Street  to  a  bank 
where  appellant  took  money  out  of  a  safety  deposit 
box  to  pay  the  bet  (R.  372-374).  Before  going  into 
the  bank  appellant  took  a  book  out  of  his  pocket  and 
said  "Don't  call  me  by  my  name  when  you  go  in 
there;  I  got  several  boxes;  don't  call  me  by  my  name 
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(R.  373)."  Appellant  had  a  safety  deposit  box  from 
1944  to  1948  in  the  name  of  his  nephew,  who  was 

i  seven  years  old  in  1945  (R.  780-781),  and  had  another 
safety  deposit  box  in  the  name  of  George  Williams 

1  which  he  opened  in  1944  (R.  782)  or  1945  (R.  807). 
Appellant  admitted  making  a  "small  bet"  of  $1,000 
on  "The  Man"  when  he  ran  at  Tanforan  on  Decem- 
ber 3,  1948  (R.  703-704;  Def.  Ex.  L). 

A  deposition  of  John  J.  Gedert,  taken  on  motion 

:  of  the  appellant,  is  among  the  exhibits  transmitted 

to  this  Court.     Gedert  therein  states  that  appellant 

received  a  salary  of  $100,000  in  1948  and  a  bonus  of 

!  around  $100,000  in  connection  with  his  employment 

;  by  the  Detroit  Racing  Association  (Deposition,  page 

39).    No  part  of  the  bonus  was  reported  in  the  1948 

tax  return  of  appellant  and  his  wife  (Ex.  6). 

Appellant  had  a  partnership  interest  in  Laurel 
Pottery  Manufacturing  Company,  the  partnership  re- 
turn of  which  company  showed  his  distributive  share  of 
partnership  income  for  the  fiscal  year  ending  March 
31,  1948  to  be  $43,198.44  (R.  238-239;  Ex.  9).  None 
of  this  amount  was  reported  in  his  1948  return  (R. 
239;  Ex.  6). 


IV.    THE  DEFENSE. 

Appellant  has  not  attacked  the  accuracy  of  the 
Government's  computations  in  his  brief,  and  during 
cross-examination  he  conceded  that  the  figures  of 
expenditures  and  receipts  in  Exhibits  61  and  62  were 
substantially  correct  (R.  858-861).     The  defense  was 
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that  appellant  had  earned  $1,000,000  from  bookmak- 
ing  activities  by  1928  or  1930  (R.  631,  771)  ;  that  he 
accumulated  nothing  further  and  still  had  the  million 
dollars  in  1941  (R.  654,  772).  On  cross-examination 
he  first  testified  he  still  had  the  million  dollars  at 
the  end  of  1948  (R.  772).  When  it  became  apparent 
to  him  that  he  had  trapped  himself  by  this  answer, 
he  claimed  to  have  misunderstood  the  questions  to 
mean  all  his  assets  rather  than  currency  alone  (R. 
773). 

Appellant  was  then  taken  back  over  the  same 
ground  and  testified  that  all  of  his  assets  at  the  end 
of  1941  were  in  cash  of  approximately  $1,000,000; 
that  he  invested  $100,000  in  1942;  and  still  had 
$900,000  cash  on  hand  at  the  end  of  1946,  $75,0,00001 
cash  at  the  end  of  19475  and  that  he  could  not  tell 
how  much  he  had  at  the  end  of  1948  (R.  774-777). 

Appellant's  wife  testified  that  she  had  first  seen 
currency  in  a  suitcase  belonging  to  appellant  in  1928, 
about  three  years  after  their  marriage  (R.  562-565, 
570-575)  ;  that  she  had  never  counted  the  money  and 
did  not  know  how  much  was  in  the  various  suitcases 
used  for  storage  of  money  at  any  time  (R.  565,  574)  ; 
that  the  suitcases  were  carried  around  in  the  car 
from  place  to  place  until  1947  when  a  permanent 
home  was  purchased  (R.  567,  573-576)  ;  and  that  she 
imagined  he  still  had  money  in  a  suitcase  in  1949  (R. 


5Appellant  spent  $525,230.25  in  1947,  while  having  only  $57,- 
134.59  available  from  reported  taxable  income  and  non-taxable 
receipts.  Even  assuming  he  spent  $150,000  from  his  claimed  cash 
hoard,  this  does  not  account  for  the  additional  expenditures  of 
$318,095.66  which  he  admittedly  made  in  1947  (Exs.  61,  62,  63). 
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576).  Other  defense  witnesses  testified  generally  to 
indefinite  amounts  of  money  allegedly  in  appellant's 
possession  at  various  times  but  either  had  not  seen 
the  money  or  had  not  counted  it  or  did  not  know 
if  it  belonged  to  appellant  (R.  436-441,  589-602,  609). 


SUMMARY  OF  ARGUMENT. 

Reduced  to  its  simplest  terms,  appellant's  main 
argument  is  that  the  jury's  verdict  was  not  warranted 
by  the  evidence  admitted  against  him.  The  Govern- 
ment failed,  he  argues,  to  establish  by  competent  evi- 
dence that  his  records  were  inadequate  to  warrant 
use  of  an  indirect  method  of  proof  of  income ;  to  show 
the  source  of  his  income;  or  to  show  his  beginning 
and  ending  net  worth.  The  argument  is  refuted  by 
the  record. 

Without  citing  authority  or  dwelling  upon  the  issue 
in  his  argument,  appellant  merely  asserts  that  proof 
of  inadequacy  of  records  is  a  condition  precedent  to 
use  of  the  method  of  indirect  proof  of  income  here 
employed.  Assuming,  arguendo,  that  proof  of  lack 
of  records  is  essential,  this  requirement  has  been 
amply  fulfilled. 

The  evidence  clearly  shows  that  appellant  kept  no 
records,  and  he  produced  none  during  the  investiga- 
I  tion  (except  fragmentary  notes  for  money  loaned) 
:  or  during  the  trial.  He  refused  to  make  cancelled 
i  checks  available  to  the  Treasury  agents.  Except  for 
records  of  businesses  in  which  appellant  had  an  in- 
j  terest,  which  were  kept  by  others,  his  accountant  saw 
;  no  records  when  the  tax  returns  were  prepared.   Ap- 
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pellant  repeatedly  admitted  during  the  trial  and  prior 
thereto  that  he  kept  no  records. 

The  law  is  also  clear  that  proof  of  the  exact  amount 
or  precise  source  of  income  is  not  required.  There 
was  evidence  that  appellant  was  engaged  in  personal 
gambling  on  horse  races  and  also  owned  an  establish- 
ment where  such  bets  were  taken.  One  of  his  own 
witnesses  testified  by  deposition  to  a  $100,000  bonus 
paid  appellant  in  1948  which  was  not  reported.  The 
evidence  also. showed  that  he  had  income  from  part- 
nerships which  was  not  reported.  The  jury  was 
entitled  to  infer  that  his  income  came  from  one  or 
all  of  the  various  sources,  both  legitimate  and  illegiti- 
mate, proved  during  the  trial. 

By  his  own  prior  sworn  admission,  appellant's  net 
worth  was  $6,400  in  November,  1941,  including  $5,100 
in  cash.  In  October,  1941,  he  offered  to  settle  a  long 
outstanding  tax  liability  of  $4,414.77  for  $1,500  with 
the  sworn  statement  that  he  was  unable  to  pay  more. 
The  record  of  his  tax  returns  for  years  going  back 
to  1920  showed  no  large  earnings  from  which  an 
accumulation  of  funds  could  have  been  made.  He 
borrowed  $30,900  in  1944  and  paid  it  in  installments 
over  a  two  year  period.  In  1944  he  also  cashed  in 
a  life  insurance  policy.  In  1947  he  claimed  to  have 
only  $50,000  in  cash  at  home  and  a  few  thousand 
dollars  on  his  person.  He  was  given  credit  for  all 
gifts  he  claimed  to  have  received,  and  admitted  he 
had  no  inheritances  or  trust  funds. 

Thus,  there  was  a  firm  starting  point  for  the  com- 
putations  showing   huge    expenditures   in   excess   of 
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available  declared  resources  for  each  year  from  1942 
to  1948.  The  gradual  increase  of  the  expenditures 
fortified  the  conclusion  that  they  came  from  large 
unreported  earnings.  This  evidence  convincingly  es- 
tablished the  appellant's  cash  on  hand  and  defeated 
his  single  contention — that  the  expenditures  reflected 
only  a  hoard  of  idle  cash  accumulated  over  a  decade 
before.     The  jury's  verdict  was  plainly  proper. 


ARGUMENT. 
A  jury  under  instructions  which  were  without  dis- 
pute correct  in  defining  the  quantum  of  proof  neces- 
sary for  conviction,  found  appellant  guilty.  In  this 
Court,  appellant  undertakes  the  difficult  burden  of 
urging  as  his  primary  ground  for  reversal  that  the 
evidence  was  in  various  respects  insufficient  to  sup- 
port the  verdict.  Although  he  relies  upon  seven 
specifications  of  error,  he  concedes  that  they  all 
amount  to  an  attack  on  the  sufficiency  of  the  evi- 
dence  (Ap.  Br.  p.  II).6 


6It  is  a  well  established  principle  that  this  Court,  in  determining 
whether  the  evidence  is  sufficient  to  sustain  the  verdict,  will  view 
the  record  in  the  light  most  favorable  to  the  Government  and 
affirm  if  the  evidence,  so  viewed,  was  sufficient  to  justify  the  jury 
in  finding,  beyond  a  reasonable  doubt,  that  there  has  been  a  will- 
ful attempt  to  evade  taxes. 

Papadakis  v.  United  States  (C.A.  9,  1953),  208  F.2d  945; 
Gendelman  v.  United  States  (C.A.  9,  1951),  191  F.2d  993, 

995,  cert.  den.  342  U.S.  909; 
McFee  v.  United  States  (C.A.  9,  1953),  206  F.2d  872,  874, 
cert.  den.  347  U.S.  927,  order  denying  cert,  vacated  347 
U.S.  1007; 
Norwitt  v.   United  States    (C.A.   9,   1952),   195  F.2d   127, 
cert.  den.  344  U.S.  817. 
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I.    THE  NET  WORTH  STARTING  POINT  WAS 
FIRMLY  ESTABLISHED. 


The  Government's  proof  that  appellant  had  wil- 
fully attempted  to  evade  substantial  income  taxes 
showed  that  (except  for  1943)  in  each  of  the  years 
from  1942  to  1948,  inclusive,  appellant  spent  far  in 
excess  of  the  sum  of  the  income  reported  on  his  tax 
returns  and  funds  available  from  all  other  sources. 
Although  described  by  the  witness  Klass  as  "the  net 
worth  method  or  an  outgrowth  of  the  net  worth 
method  called  the  source  and  application  of  funds 
method  (R.  465)",  the  system  employed  is  more  com- 
monly known  as  the  net  worth-expenditures  method 
(R.  542).  Such  methods  have  been  universally  recog- 
nized by  Federal  Appellate  Courts  as  valid  means 
of  proving  wilful  attempts  to  evade  income  taxes. 

United  States  v.  Johnson  (1943),  319  U.S.  503, 

517; 
Smith  v.   United  States    (C.A.   1,   1954),  210 
F.2d  496,  certiorari  granted,  347  U.S.  1010; 
United  States  v.  Norris    (C.A.  2,  1953),  205 

F.2d  828; 
United  States  v.  Vassallo  (C.A.  3,  1950),  181 

F.2dl006; 
Bell  v.  United  States  (C.A.  4,  1950),  185  F.2d 

302,  certiorari  denied,  340  U.S.  930; 
Sasser  v.   United  States    (C.A.  5,   1953),  208 

F.2d535; 
Gariepy  v.  United  States  (C.A.  6,  1951),  189 

F.2d  459; 
United  States  v.  Chapman  (C.A.  7,  1948),  168 
F.2d  997,  certiorari  denied,  335  U.S.  853; 
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Mitchell  v.  United  States  (C.A.  8,  1954),  208 
F.2d  854,  certiorari  denied,  347  U.S.  1012; 

Barcott  v.  United  States  (C.A.  9,  1948),  169 
F.2d  929,  certiorari  denied,  336  U.S.  912 ; 

Holland  v.  United  States  (C.A.  10,  1954),  209 
F.2d  516,  certiorari  granted,  347  U.S.  1008. 

Additionally,  this  Court  has  recently  approved  net 
worth  and  expenditures  methods  of  proof  in  McFee  v. 
United  States  (1953),  206  F.2d  872,  certiorari  denied 
347  U.S.  927,  order  denying  certiorari  vacated  347 
U.S.  1007;  Remmer  v.  United  States  (1953),  205  F. 
2d  277,  judgment  vacated  on  other  grounds  347  U.S. 
227;  Danena  v.  United  States  (1952),  198  F.2d  230, 
certiorari  denied  344  U.S.  878;  Calderon  v.  United 
States  (1953),  207  F.2d  377,  certiorari  granted  347 
U.S.  1008;  Goldbaum  v.  United  States  (1953),  204 
F.2d  74,  certiorari  denied  346  U.S.  831,  order  denying 
certiorari  vacated  347  U.S.  1007;  Bateman  v.  United 
States  (1954),  212  F.2d  61;  Gendelman  v.  United 
States  (1951),  191  F.2d  993,  certiorari  denied  342 
U.S.  909;  Chan  Shing  Ho  v.  United  States  (1951), 
186  F.2d  574;  Papadakis  v.  United  States  (1953),  208 
F.2d  945.7 

7On  June  7,  1954  the  Supreme  Court  granted  certiorari  in 
United  States  v.  Calderon,  supra,  and  vacated  its  earlier  orders 
denying  certiorari  in  McFee  v.  United  States,  supra,  and  Gold- 
baum v.  United  States,  supra,  and  restored  them  to  the  docket  It 
also  granted  certiorari  in  Friedberg  v.  United  States,  347  U.S. 
1006,  reported  below  207  F.2d  277  (C.A.  6);  Holland  v.  United 
States,  supra,  and  Smith  v.  United  States,  supra.  The  order 
denying  certiorari  in  Banks  v.  United  States  (C.A.  8),  204  *  .-d 
666,  certiorari  denied  346  U.S.  857,  was  likewise  vacated  and  the 
case  restored  to  the  docket  347  U.S.  1007.  Each  of  the  cases  in 
which  certiorari  was  granted  involves  a  conviction  for  evasion  ol 
income  taxes  obtained  by  use  of  the  net  worth-expenditures  method. 
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In  McFee  v.  United  States,  supra,  this  Court  recog- 
nized that  the  expenditures  and  net  worth  methods 
are  "  merely  accounting  variations  of  the  same  basic 
method,  the  expenditures  theory  being  an  outgrowth 
of  the  net  worth  method."  The  underlying  theory 
of  each  method  is  that  if  expenditures  or  accumula- 
tions of  assets,  or  both  combined,  exceed  reported 
income  for  the  period,  and  the  expenditures  or  net 
worth  increases  are  not  attributable  to  non-taxable 
sources  such  as  gifts,  devises,  loans  or  a  prior  ac- 
cumulation of  funds,  the  conclusion  may  be  drawn 
that  either  the  excess  of  expenditures  over  receipts 
or  the  net  worth  increases,  or  a  combination  of  the 
two,  is  a  measure  of  income. 

It  is  fundamental  that  in  order  to  make  a  prima 
facie  case  the  Government  must  establish  the  tax- 
payer's net  worth  at  the  beginning  of  the  period  in 
question  with  a  reasonable  degree  of  certainty;  other- 
wise the  increase  might  be  more  apparent  than  real. 
Sasser  v.  United  States,  supra,  page  537;  Bell  v. 
United  States,  supra,  page  308;  Brodella  v.  United 
States  (C.A.  6,  1950),  184  F.2d  823,  824;  Calderon 
v.  United  States,  supra.  Proof  of  a  taxpayer's  visible 
assets  and  his  liabilities  at  the  beginning  of  the  prose- 
cution years  may  not  establish  firmly  the  starting 
point  net  worth,  because  the  taxpayer  may  have  had 
other  assets,  particularly  currency,  hidden  from  view. 
Bryan  v.  United  States  (C.A.  5,  1949),  175  F.2d  223, 

Although  the  opinions  are  not  available  at  this  writing,  it  is 
understood  that  the  Supreme  Court  on  December  6,  1954  upheld 
the  Government's  contentions  in  each  of  the  cases  in  which  certi- 
orari was  granted. 
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affirmed,  338  U.S.  552;  United  States  v.  Fenwick 
(C.A.  7,  1949),  177  F.2d  488.  There  must  be  solid 
evidence  to  bolster  the  conclusion  that  the  taxpayer 
has  been  given  credit  for  all  the  assets  he  owned  at 
the  beginning  point.  Such  evidence  usually  consists 
of  an  admission  from  the  taxpayer,  prior  actions 
inconsistent  with  wealth,  or  the  results  of  an  investi- 
gation into  his  financial  history  prior  to  the  prosecu- 
tion years.  If  such  evidence  is  not  available  and 
presented,  the  Government  fails  to  sustain  its  bur- 
den of  proof  because  it  has  not  foreclosed  the  possi- 
bility that  what  appear  on  the  surface  to  be  net  worth 
increases  are  in  fact  merely  the  result  of  a  change 
in  the  form  of  previously  acquired  assets.  Bryan  v. 
United  States,  supra. 

But  where  the  Government  does  present  such  evi- 
dence, its  burden  is  simply  to  make  a  prima  facie 
case.  Its  evidence  must  be  sufficiently  substantial 
to  warrant  a  jury  in  concluding  that  the  defendant 
did  not  in  fact  have  concealed  assets  not  revealed 
in  the  starting  point  computation.  The  Government 
is  not  required  to  refute  all  conceivable  speculation 
as  to  the  source  of  a  taxpayer's  funds  or  to  prove  the 
precise  amount  of  his  undeposited  cash  on  hand  at 
the  starting  point.  Gariepy  v.  United  States,  supra, 
page  463;  Schuennann  v.  United  States  (C.A.  8, 
1949),  174  F.2d  397,  399,  certiorari  denied,  338  U.S. 
831;  Bell  v.  United  States,  supra,  page  308. 

The  extent  of  appellant's  net  worth  was  shown  by 
his  own  statement  made  ante  litem  nvotam  on  Novem- 
ber 3,  1941,  at  which  time  he  had  $5,100  in  currency 
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and  an  automobile  valued  at  $1,300  (R.  349;  Ex.  58). 
The  net  worth  starting  point  at  December  31,  1941 
included  this  cash  on  hand  and  allowed  an  additional 
$5,000  which  appellant  claimed  to  have  received  as 
Christmas  gifts  in  1941  (Ex.  62). 

Further  evidence  of  a  lack  of  ready  cash  prior  to 
1941  consisted  of  a  series  of  offers  in  compromise  of 
a  tax  liability  of  slightly  over  $4,000  outstanding 
from  1933  to  1941  when  a  $1,500  offer  was  accepted 
in  full  settlement  (R.  55-93).  In  the  various  attempts 
to  compromise  this  liability,  appellant  repeatedly  re- 
ferred to  his  inability  to  pay  more  and  asserted  that 
his  net  worth  was  nil  (Exs.  13,  14  a-j).  The  record 
of  his  income  tax  returns  for  two  decades  before 
revealed  only  nominal  amounts  of  tax  and  an  income 
grossly  inadequate  to  corroborate  the  alleged  earn- 
ings from  which  the  claimed  $1,000,000  in  currency 
was  put  aside  (R.  918-923). 

Thus,  there  was  a  firm  starting  point  on  Decem- 
ber 31,  1941  which  amply  foreclosed  the  hypothesis 
of  prior  accumulated  funds.  Appellant  appears  to 
contend,  however,  that  the  starting  point  selected 
should  have  been  December  31,  1946  (App.  Br.  15-18). 
Any  prior  net  worth  starting  point  is  satisfactory,  for 
it  serves  only  as  a  firm  foundation  so  that  the  incre- 
ment in  net  worth  and  non-deductible  expenditures 
can  be  compared  with  the  income  actually  reported. 
To  establish  a  solid  basis  for  the  computations  of  his 
later  expenditures,  no  matter  what  date  is  selected, 
and  building  upon  that  foundation  year  by  year  to 
the  first  year  in  the  indictment,  is  to  fix  the  taxpayer's 
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net  worth  at  each  point  of  the  case.  The  determina- 
tion of  appellant's  net  worth  at  the  end  of  each  year 
from  1942  to  1948  is  a  mere  mathematical  calcula- 
tion. 

As  shown  by  Exhibit  62,  it  was  a  physical  impossi- 
bility for  him  to  have  accumulated  funds  from  1942 
to  the  end  of  1946,  for  he  was  spending  in  those 
years  a  total  of  $205,638.68  more  than  he  reported 
as  income  and  had  available  from  non-income  sources. 
The  jury  was  entitled  to  infer  from  this  circum- 
stance, and  his  lack  of  funds  prior  to  1941,  that  the 
further  expenditures  in  1947  and  1948  were  from  cur- 
rent earnings.  Moreover,  appellant  does  not  contend 
that  he  earned  the  excess  funds  from  1942  to  1946, 
but  has  consistently  alleged  that  his  returns  for  those 
years  were  correct  (R.  463-464,  730). 

The  practice  of  reaching  into  the  taxpayer's  past 
to  establish  his  financial  condition  for  years  prior 
to  the  first  indictment  year  has  been  repeatedly 
approved  by  the  Appellate  Courts.  In  McFee  v. 
United  States,  supra,  the  inquiry  began  with  the  year 
1935,  although  the  first  indictment  year  was  1945.  In 
Gariepy  v.  United  States,  supra,  the  inquiry  began 
with  1938,  and  the  first  indictment  year  was  1944. 
The  prosecution  years  in  United  States  v.  Skidmore 
(C.A.  7,  1941),  123  F.2d  604,  were  1931  to  1938. 
Proof  of  cash  status  reached  back  to  1919.  In  United 
States  v.  Johnson,  319  U.S.  503,  the  indictment  years 
were  1937  to  1939.  Johnson's  cash  resources  were 
shown  at  the  beginning  of  1932,  to  which  wore  added 
his  receipts  and  from  which  were  subtracted  his  ex- 
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penditures  to  arrive  at  his  cash  balance  at  the  begin- 
ning of  1937.  This  is  the  identical  formula  employed 
by  the  prosecution  in  this  case.  See  also  United 
States  v.  Potson  (C.A.  7,  1948),  171  F.2d  495;  Barcott 
v.  United  States,  supra. 

Appellant  relies  on  United  States  v.  Fentvick, 
supra,  and  Bryan  v.  United  States,  supra.  This 
Court  has  had  occasion  recently  to  consider  these  cases 
in  Remmer  v.  United  States,  supra,  and  Bavena  v. 
United  States,  supra,  with  the  following  observation 
in  the  Remmer  case: 

"This  Court,  in  Davena  v.  United  States,  ques- 
tioned the  'vitality  of  the  Fenwick  case,  and  the 
majority  opinion  in  the  Bryan  case  was  accom- 
panied by  a  strong  dissent.  Although  these  de- 
cisions may  well  have  been  appropriate  because 
of  the  particular  facts  there  involved,  we  believe 
the  general  language  of  the  opinion  too  narrowly 
limited  the  function  of  the  jury  as  the  triers  of 
fact.'  " 

Moreover,  the  Court  of  Appeals  for  the  Seventh 
Circuit  in  United  States  v.  Yeoman-Henderson 
(1952),  193  F.2d  867,  869  restricted  its  general  state- 
ments in  Fenwick  to  the  facts  of  that  case  and  the 
Court  of  Appeals  for  the  Fifth  Circuit  in  Pollock  v. 
United  States  (1953),  202  F.2d  281,  284  encountered 
no  difficulty  in  distinguishing  Bryan  on  the  same 
basis. 

Of  course,  the  expenditures  in  excess  of  reported 
income  for  the  earlier  years  was  admissible  not  only 
to  connect  the  starting  point  cash  or  asset  position 
of  appellant  to  the  first  indictment  year,  1947,  but 
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also  as  a  course  of  fraudulent  conduct  to  establish 
fraudulent  intent  as  an  element  of  the  crime  charged. 
Mitchell  v.  United  States  (C.A.  9,  1954),  213  F.2d 
951,  956,  and  cases  cited  therein. 

Nor  is  there  any  merit  in  appellant's  contention 
that  the  Government  failed  to  prove  his  ending  net 
worth.  Given  a  firmly  established  starting  point,  and 
uncontested  subsequent  expenditures  in  excess  of 
funds  available,  it  is  obvious  that  the  ending  net 
worth  is  merely  the  sum  of  the  various  accumulations. 
If,  perchance,  appellant  had  additional  funds  on  hand 
at  the  end  of  1948,  or  undiscovered  assets,  the  result 
of  the  failure  to  prove  such  items  is  clearly  favorable 
to  him.  He  could  not  have  had  less  than  shown  by 
the  Government,  and  to  the  extent  that  he  had  more, 
his  unreported  income  was  even  greater  than  the 
amount  shown.  And  in  any  event,  the  Government 
need  not  prove  the  amount  of  his  understatement  to 
a  mathematical  certainty,  but  need  only  show  that  he 
owed  more  tax  than  he  paid.  The  amount  of  the 
tax  is  not  the  gist  of  the  offense  and,  as  stated  in 
Cooper  v.  United  States  (C.A.  8,  1925),  9  F.2d  216, 
224  "It  was  necessary  only  that  it  should  appear  that 
some  amount  was  due,  and  that  the  returns  were 
knowingly  false  and  fraudulent  in  that  respect." 
(Italics  supplied.)  United  States  v.  Schenck  (C.A. 
2d  1942),  126  F.2d  702. 
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II.    AMPLE  SOURCE  OF  FUNDS  WAS  SHOWN. 

Assuming,  arguendo,  that  evidence  of  a  source  of 
income  is  essential  to  the  proof  of  a  tax  evasion 
prosecution,  that  requirement  has  been  amply  met  in 
this  case.  There  was  evidence,  denied  by  appellant, 
that  he  was  the  owner  of  an  establishment  where  bets 
were  taken  on  horse  races  (R.  361,  374-375).  He 
frequented  the  establishment  weekly  (R.  850-852) ; 
shared  the  safe  for  years  with  Mr.  Girard  (R.  804) ; 
and  he  testified  in  the  proceedings  on  a  claim  against 
Girard  ?s  estate  that  he  bet  with  Girard  (R.  453,  852). 
He  bet  $15,000  with  Girard  on  a  horse  race  in  1947 
or  1948  (R.  358-360).  He  did  personal  betting  on 
horses  both  on  and  off  the  track  (R.  800).  He  ad- 
mitted a  small  bet  of  $1,000  on  "The  Man",  a  horse 
which  raced  in  1948,  but  denied  having  lost  $125,000 
on  the  race  (R.  800).  He  had  bet  on  other  horses 
owned  by  Beasley  and  had  won  (R.  802).  Except  for 
the  year  1945,  no  gambling  gains  of  any  nature  were 
reported  on  his  tax  returns. 

His  own  witness,  Gedert,  testified  by  deposition 
that  the  Detroit  Racing  Association  paid  appellant  a 
$100,000  bonus  in  1948  which  was  not  reported.  The 
records  of  the  Detroit  Racing  Association  were  de- 
stroyed (R.  528). 

Appellant  was  also  a  partner  or  investor  in  various 
business  enterprises  (Ex.  62).  He  failed  to  report 
income  from  Universal  Cleaners  in  1947  (R.  546). 
In  1948  he  failed  to  report  income  from  Laurel  Pot- 
teries Manufacturing  Company  of  $43,198.44,  which 
amount  was  reported  instead  by  the  other  partners 
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R.  238-244,  549-551).  Interest  of  $625.36  on  a  loan 
aade  in  Laird  Medical  Building,  Inc.  in  the  name 
l  Frank  Girard  (R.  551-552),  and  $6,000  premium 
m  a  loan  to  Alhambra  Bowl  (R.  553-554)  were  not 
•eported  in  1948. 

There  was  ample  evidence  of  a  possible  source  or 
ources  of  income  from  which  appellant's  expend- 
tures  in  excess  of  his  declared  available  resources 
;ould  have  been  made.  As  stated  by  this  Court  in 
VLcFee  v.  United  States  (C.A.  9,  1953),  206  F.2d  872, 
574,  cert.  den.  347  U.S.  927,  order  denying  cert, 
seated  347  U.S.  1007,  "The  law  is  clear  that  proof 
>f  the  exact  amount  or  precise  source  of  unreported 
ncome  is  not  required."  Jelaza  v.  United  States 
;C.A.  4,  1950),  179  F.2d  202;  Gariepy  v.  United 
Kates  (C.A.  6,  1951),  189  F.2d  459;  accord:  United 
Kates  v.  Chapman  (C.A.  7,  1948),  168  F.2d  997, 
jertiorari  denied,  335  U.S.  853;  United  States  v. 
Tohnson  (1943),  319  U.S.  503,  517;  Goe  v.  Commis- 
sioner, 10  TCM  307,  313-314,  aff'd  198  F.2d  851. 


in.     THE  RECORDS  WERE  NON-EXISTENT. 

Appellant  asserts,  but  does  not  argue,  that  the 
Government  was  required  to  establish  the  inadequacy 
)f  his  records  before  introducing  evidence  of  the  net 
worth  starting  point  (App.  Br.  pp.  13-14).  He  cites 
no  authority  for  this  proposition.  However,  this 
Court  in  Remmer  v.  United  States  (1953),  205  F.2d 
277,  judgment  vacated  on  other  grounds  347  U.S.  227, 
stated  "The  net  worth  method  of  computing  income 
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may  be  used  only  where  a  taxpayer  does  not  keep 
books  or  such  books  are  inadequate  in  that  they  do 
not  clearly  reflect  income.  See  26  U.S.C.,  Section 
41. "8  This  Court  appears  to  haye  rejected  the  same 
argument  in  the  earlier  case  of  Chan  Shing  Ho  v. 
United  States  (1951),  186  F.2d  571. 

While  it  is  imnecessary  in  our  opinion  to  reach 
the  question — since,  as  has  been  shown  (Statement 
of  Facts,  Part  I,  pages  5-8),  appellant  had  no  books — 
in  yiew  of  the  apparent  conflict  between  the  Bemmer 
and  Chan  Shing  Ho  cases,  we  respectfully  submit 
hereinafter  our  views  that  Section  41  does  not  impose 
a  limitation  on  the  use  of  net  worth-expenditures 
methods  of  proof  of  criminal  tax  evasion  prosecutions. 

The  net  worth  method  is  not  a  method  of  account- 
ing; its  purpose  in  a  criminal  case  is  not  to  recompute 
the  taxpayer's  actual  income,  in  order  to  determine 
his  exact  civil  liability  in  dollars  and  cents.  It  is  a 
method  of  proving,  by  relevant  circumstantial  evi- 
dence having  probative  value,  that  there  is  a  substan- 
tial understatement  in  the  taxpayer's  reported  income 

8Internal  Revenue  Code,  Section  41  (26  U.S. C.  Section  41) : 
The  net  income  shall  be  computed  upon  the  basis  of  the 
taxpayer's  annual  accounting  period  (fiscal  year  or  calendar 
year,  as  the  ease  may  be  I  in  accordance  with  the  method  of 
accounting  regularly  employed  in  keeping  the  books  of  such 
taxpayer;  but  if  no  such  method  of  accounting  has  been  so 
employed,  or  if  the  method  employed  does  not  clearly  reflect 
the  income,  the  computation  shall  be  made  in  accordance  with 
such  method  as  in  the  opinion  of  the  Commissioner  does 
clearly  reflect  the  income.  If  the  taxpayer's  annual  account- 
ing period  is  other  than  a  fiscal  year  as  defined  in  section  48 
or  if  the  taxpayer  has  no  annual  accounting  period  or  does 
not  keep  books,  the  net  income  shall  be  computed  on  the  basis 
of  the  calendar  year. 
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and  tax.0  Even  though  a  taxpayer's  method  of  ae- 
eounting  appears,  on  the  Pace  of  his  hooks,  to  reflect 
clearly  his  income,  the  Government  is  not  precluded 
from  showing  that  some  items  of  income  have  not 
been  reported.  The  net  worth  method  is  not  a  sub- 
stitute for  the  cash,  accrual,  or  installment  method 
of  accounting.  It  is  simply  a  means  for  proving  that 
a  taxpayer,  whatever  his  method  for  keeping  books, 
has  failed  to  show  items  of  taxable  income. 

Section  41  deals  with  whether  a  taxpayer,  in  view 
of  the  character  of  his  business  and  the  nature  of 
his  activities  and  transactions,  should  be  on  one  or 
the  other  basis  of  accounting  or  on  a  calendar  01 
fiscal  year  basis.  Treasury  Regulations  118,  Section 
39.41-2.  That  is  a  problem  of  accounting,  the  kind 
of  problem  involved  in  cases  like  Lucas  v.  Ameri< 
Code  Co.,  280  U.S.  45;  Dixie  Pine  Co.  v.  Commis- 
sioner, 320  U.S.  516,  518-519;  Security  Mills  Co.  v. 
Commissioner,  321  U.S.  281.  But  where  a  taxpayer 
either  keeps  no  books,  or  books  which  are  incomplete, 
inaccurate,  or  otherwise  unsatisfactory,  the  Commis- 
sioner is  authorized  to  use  such  means  for  reconstruct- 
ing his  income  (including  the  net  worth  method)  as 
may  establish  the  correct  amount.  Treasury  Regula- 
tions, 118,  Section  39.41-1;  Halle  v.  Commissioner 
C.A.  2;,  175  F.2d  500,  502-503;  Harris  v.  Cowmis- 


•"While  the  f/ovornmf.-nt.  had  the  burden  of  proof,  it  was  not 
required  to  make  a  perfect  ease  or  to  prove  the  defendant  guilty 
:    mathematical   eertainty.     The   government  did   not    have   to 
iblish  the  exact  amount  of  unreported  income  of   the  defend- 
ant.    United  States  v.  Johnson,  310  U.S.  503,  517."     ■ 

totes    (C.A.   -.   1040),   174   F.2d  307,  399,  eertjoran 
denied,  338  U.S.  831. 
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sioner  (C.A.  4),  174  F.2d  70,  72-73;  Cohen  v.  Commis- 
sioner (C.A.  10),  176  F.2d  394,  397;  Richards  v.  Com- 
missioner (C.A.  5),  111  F.2d  374,  375;  Bishoff  v. 
Commissioner  (C.A.  3),  27  F.2d  91,  93.  The  computa- 
tion of  income  by  examining  increases  in  net  worth 
involves  no  change  of  method  of  accounting  from 
that  employed  by  taxpayer.  It  is  not  his  method 
or  basis  of  accounting,  but  the  income  not  accounted 
for  and  reported  which  forms  the  basis  of  this  prose- 
cution. 

A  solidly  based  net  worth  computation  may  provide 
sufficient  evidence  in  itself  that  the  taxpayer's  method 
of  keeping  his  books  does  not  clearly  reflect  his  in- 
come. For  if  the  Government  establishes  both  the 
totality  of  the  taxpayer's  assets  at  the  starting  point, 
and  excessive  expenditures  or  increases  in  his  net 
worth,  by  evidence  which,  if  believed,  would  leave  no 
room  for  a  reasonable  doubt,  the  only  reasonable 
inference  must  be  that  his  books  do  not  properly 
reflect  all  of  his  transactions.  Doyle  v.  Mitchell  Bros. 
Co.,  247  U.S.  179,  189;  Del  Marcelle  v.  KuM,  80  F. 
Supp.  616,  618  (E.D.  Wis.). 

Section  41  cannot  be  construed,  therefore,  to  require 
the  Government  to  prove  the  inadequacy  of  a  defend- 
ant's method  of  accounting  before  it  may  proceed  to 
prove  its  case  by  circumstantial  evidence.  There  is 
no  such  rule  in  criminal  law,10  and  neither  the  lan- 


10Truth  may  be  established  just  as  solidly  by  circumstantial 
evidence  as  by  direct.  In  each  ease  the  determination  depends, 
not  upon  the  type  of  the  evidence,  but  by  its  convincing  quality. 
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yuage  of  Section  41  nor  anything  that  we  have  been 
ible  to  find  in  its  legislative  history  indicates  a  Con- 
gressional intent  to  make  it  applicable  to  criminal 
I3ases.  It  should  be  noted  that  the  statute  refers  to 
3omputations  made  by  the  Commissioner.  But  the 
Commissioner  is  not  a  party  to  a  criminal  case.  Civil 
tax  cases  are  disputes  between  the  taxpayer  and  the 
Commissioner,  the  question  is  the  exact  amount  of 
tax  owed,  and  the  burden  of  proof  rests  upon  the 
taxpayer  to  show  that  the  Commissioner's  computa- 
tion is  erroneous.  In  criminal  cases,  however,  the 
issue  is  whether  the  taxpayer  fraudulently  attempted 
to  evade  some  of  his  income  taxes,  and  the  burden 
of  proof  is  on  the  Government.  The  Government 
must  prove,  by  competent  evidence  and  beyond  a 
reasonable  doubt,  that  the  defendant  has  violated 
Section  145(b)  of  the  Internal  Revenue  Code,  supra, 
which  punishes  "any  person  who  willfully  attempts 

rany  manner  to  evade  or  defeat"  tax  liability. 
The  breadth  of  this  provision  has  frequently  been 
noted  by  the  Supreme  Court.  Spies  v.  United  States, 
;317  U.S.  492,  499;  United  States  v.  Johnson  (1943), 
319  U.S.  503,  517;  United  States  v.  Beacon  Brass  Co., 
344  U.S.  43,  45-46.  The  choice  of  methods  of  proof 
Tests  with  the  Government;  and  Section  41  has  refer- 
ence, not  to  methods  of  proof  in  criminal  cases,  but 
ito  the  various  recognized  basic  "methods  of  account- 


United  States  v.  Becker  (C.A.  2),  62  F.2d  1007;  McCoy  v.  United 
States  (C.A.  9),  169  F.2d  776,  784-786,  certiorari  denied,  335  U.S. 
898;  I  and  IX  Wigmore,  Evidence,  Sees.  25-26,  2497;  II  Wharton, 
\Criminal  Evidence  (11th  ed.  1935),  Sec.  926. 
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mg  ',  e.g.  cash,  accrual,  or  installment,  used  in  com 
puting  civil  tax  liability.  See  Healy  v.  Commissions 
345  U.S.  278,  281.  Section  41  simply  gives  the  Commis 
sioner  authority  to  change  the  taxpayer's  metho< 
of  accounting,  where  it  does  not  clearly  reflect  the  in 
come,  from  one  basis  to  another.  It  does  not  dea 
with  a  situation  like  this  where  the  taxpayer  ha 
wilfully  concealed  items  of  taxable  income. 

If  appellant's  objection  goes  to  the  order  of  prooi 
it  is  equally  without  merit  for  it  has  long  been  estafc 
lished  that  the  order  in  which  evidence  is  received  i 
within  the  sound  discretion  of  the  trial  Court,  an* 
the  ultimate  collocation  of  all  the  evidence  for  th 
jury.  Chadwick  v.  United  States  (C.A.  6,  1905),  14 
F.  225,  241;  Hoeppel  v.  United  States  (C.A.  D.C 
1936),  85  F.  2d  237,  242.  The  Government  is  nc 
required  to  refute  all  possible  speculation  as  to  th 
sources  of  funds  from  which  the  expenditures  migb 
have  been  made.  McFee  v.  United  States  (C.A.  J 
1953),  206  F.2d  872,  874,  cert.  den.  347  U.S.  92^ 
order  denying  cert,  vacated  347  U.S.  1007;  Gariep 
v.  United  States  (C.A.  6,  1951),  189  F.2d  459,  and  i 
went  far  beyond  its  reasonable  obligation  in  tha 
respect. 


CONCLUSION. 

Appellant    was    properly    convicted    on    eviden( 
legally   admissible   and   amply   sufficient   to   suppo] 
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:he  verdict.     The  judgment  of  conviction  should  be 
iffirmed. 


Dated,  San  Francisco,  California, 
December  10,  1954. 


Respectfully  submitted, 
Lloyd  H.  Burke, 

United  States  Attorney, 

John  Lockley, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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No.  14,450 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


George  W.  Lewis, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


REPLY  BRIEF  OF  APPELLANT. 


INTRODUCTION. 

The  brief  of  appellee  is  singular  in  its  omissions.  It 
omits  in  its  statement  of  the  case  what  the  entire 
record  reveals  as  to  the  defendant's  cooperation  with 
the  investigative  officers  in  the  furnishing  of  docu- 
ments and  records,  including  checks ;  it  fails  to  point 
out  where  in  the  record  there  is  firmly  established 
for  either  of  the  prosecution  years  a  starting  point 
for  its  so  called  "net  worth"  method  of  proving  tax 
evasion  for  those  years;  and  finally  it  declines  to 
discuss  where  in  the  record  intent  or  wilfullness  are 
shown  by  the  admitted  omission  of  certain  items  of 
income. 

In  short,  the  prosecution  repeats  here  what  it  suc- 
cessfully accomplished  in  the  trial  Court.     It  assails 


the  reader  with  an  array  of  figures  showing  expendi- 
tures in  excess  of  reported  income  over  an  eight  year 
period  and  asserts  that  such  a  showing  is  sufficient 
to  sustain  a  conviction  of  tax  evasion  during  the  last 
two  years. 

In  an  effort  to  clarify  the  issues  before  this  Court 
an  attempt  will  be  made  to  present  an  orderly  reply 
to  the  Government's  brief  but  the  discussion  will  not 
follow  the  order  followed  there.  Discussion  will  be 
directed  first  to  those  portions  of  the  record  which 
were  not  cited  by  the  Government  pertaining  to  the 
alleged  failure  of  the  defendant  to  cooperate  with 
the  agents  and  likewise  those  portions  dealing  with 
sources  of  income  for  the  two  years  in  question  that 
were  recorded  but  allegedly  not  reported. 

Finally  an  analysis  of  the  recent  decisions  of  the 
Supreme  Court  concerning  so  called  "net  worth" 
prosecutions  will  be  made  to  show  that  under  the 
rules  formulated  there  this  conviction  must  be  re- 
versed. 


1.    WHAT  THE  RECORD  SHOWS. 

The  Government  states  that  the  defendant  refused 
to  turn  over  his  checks  (R.  854)  to  the  investigating 
agent.  It  fails  to  point  out  that  such  was  done  on 
the  advice  of  his  then  counsel.  Likewise  it  fails  to 
point  out  that  the  record  (R.  930-935)  devotes  five 
pages  to  answers  given  by  the  defendant  concerning 
the  only  checks  in  which  the  Government  was  inter- 
ested and  none  of  such  answers  were  false.     The  Gov- 


ernment's  brief  refers  to  fragmentary  portions  of 
the  testimony  of  its  own  witness  William  Anater  who 
prepared  the  three  returns  that  were  the  subject 
matter  of  this  indictment.  A  reading  of  his  entire 
testimony  shows  that  records  were  furnished  him  by 
the  various  enterprises  in  which  the  defendant  had 
investments  and  that  such  records  contained  full  and 
adequate  information  from  which  to  prepare  the  re- 
>  turns.    (R.  299.) 

The  books  and  records  of  the  various  enterprises 
were  subpoenaed  by  the  Government  and  they  failed 
to  establish  that  there  were  false  or  fictitious  entries 
contained  therein,  any  attempt  at  concealment,  or 
that  there  was  any  income  from  such  enterprises  not 
recorded  properly. 

Appellee  implies  that  defendant  concealed  a  part- 
nership interest  in  the  Universal  Cleaners.  The  im- 
plication is  improper.  The  prosecution  witness  John 
Bascon  testified  as  to  the  nature  of  the  transaction. 
(R.  137-141.)  On  cross-examination  he  clearly  stated 
that  the  defendant  was  not  a  partner  in  the  enter- 
prise and  that  he,  the  witness,  paid  the  income  tax 
on  whatever  taxable  income  had  been  received. 

The  Government's  brief  refers  to  the  failure  of 
the  defendant  to  report  a  so  called  partnership  profit 
of  $43,198.44  from  the  Laurel  Pottery  Manufacturing 
Company  for  the  year  1948.  The  Government's  wit- 
ness Anater  testified  on  direct  examination  that  he 
was  the  one  that  decided  the  item  should  not  be  re- 
ported by  the  defendant  (R.  238-242)  but  rather  that 


it  should  be  included  in  the  income  of  the  other  part- 
ners who  received  the  income ;  and  he  testified  further 
that  the  other  partners  reported  the  income  and  paid 
taxes  on  it.  (R.  301,  304.)  Furthermore,  as  the 
record  plainly  reveals,  the  entire  sum  is  clearly  re- 
flected in  the  books  of  account  of  the  partnership 
and  in  its  income  tax  return  for  the  year  in  ques- 
tion. It  is  thereby  inconceivable  that  a  difference 
of  opinion  between  the  Government  and  a  qualified 
accountant  as  to  whom  the  income  in  question  for 
technical  reasons  should  be  credited,  could  be  made 
the  basis  of  a  criminal  charge  of  evasion. 

A  reading  of  the  record  will  reveal  that  the  Gov- 
ernment's reference  to  an  undisclosed  and  unreported 
$100,000.00  bonus  in  1948  is  lacking  in  merit.  The 
deposition  of  John  J".  Gedert  was  read  to  the  jury. 
(R.  580.)  The  original  was  filed  with  the  clerk  and 
has  been  transmitted  to  this  Court  as  an  exhibit.  It 
was  then  disclosed  that  the  witness  Gedert  had 
changed  his  testimony  at  the  time  the  official  reporter 
brought  the  deposition  to  him  for  reading,  correction 
and  signature.  The  witness  at  the  time  of  his  deposi- 
tion stated  that  appellant  in  1948  had  received  a  sal- 
ary of  $50,000.00  and  a  bonus  of  $50,000.00  from  the 
Detroit  Racing  Association.  At  the  time  the  correc- 
tions were  made,  he  doubled  each  of  these  figures. 
These  changes  were  made  in  such  a  manner  as  not 
to  be  evident  on  the  face  of  the  deposition  and  were 
made  in  the  absence  of  counsel.  (R.  873-875;  890- 
894.)    But  the  records  of  the  Detroit  Racing  Associa- 


tion  and  a  firm  of  accountants  were  introduced  into 
evidence  and  clearly  showed  the  exact  amount  of 
salary  and  bonus  received  by  the  defendant  in  1948 
and  that  such  amount  was  actually  and  accurately 
reported  by  him.  The  Government  never  disputed 
the  accuracy  of  these  records  at  any  time  prior  to  the 
filing  of  its  brief  on  appeal. 


2.    RECORD  INSUFFICIENT  TO  SUSTAIN  THE  CONVICTION. 

Since  the  opening  brief  was  filed  herein  the 
Supreme  Court  has  handed  down  decisions  in  four 
of  the  cases  cited  in  that  brief  which  were  then  under 
consideration.     They  are: 

Holland  v.  United  States,  75  S.Ct.  127 ; 

Friedberg  v.  United  States,  75  S.Ct.  138; 

United  States  v.  Calderon,  75  S.Ct.  186; 

Smith  v.  United  States,  75  S.Ct.  194. 

Appellee's  brief  in  a  footnote  (pp.  21,  22)  refers 
to  these  cases  and  states  the  Government's  contentions 
were  upheld  by  the  Supreme  Court  in  each  of  them. 
As  a  general  statement  that  might  be  accurate.  How- 
ever an  analysis  of  the  decisions  not  only  supports 
the  conclusion  that  the  safeguards  and  standards 
which  the  Court  announced  should  be  applied  by  trial 
and  appellate  Courts  in  prosecutions  of  this  kind  are 
not  to  be  found  in  the  record  of  the  instant  case,  but 
also  reveals  that  in  one  case  (the  Calderon)  the  use 
of  the  net  worth  method  was  in  fact  rejected. 


In  the  first  of  these  cases,  Holland  v.  United  States, 
75  S.Ct.  127,  Justice  Clark  writing  the  opinion  of 
the  Court  expressed  its  concern  over  the  increasing 
tendency  of  the  Government  to  rely  upon  net  worth 
methods  of  proof  in  prosecutions  for  income  tax  eva- 
sions. Pointing  out  that  its  widespread  use  indicated 
that  the  Government  deemed  it  useful  in  the  enforce- 
ment of  the  criminal  sanctions  of  the  tax  laws,  he 
stated : 

"  Nevertheless,  careful  study  indicates  that  it  is 
so  fraught  with  danger  for  the  innocent  that  the 
courts  must  closely  scrutinize  its  use." 

He  went  on  to  point  out  that  reviewing  Courts  had 
become  disturbed  by  the  use  of  this  method  of  proof 
particularly  in  its  scope  and  the  latitude  which  it 
allows  prosecutors.  The  evolution  of  the  system  of 
proof  was  commented  upon  and  the  cases  of  Capone  v. 
United  States,  51  F.  (2d)  609,  and  Gnzik  v.  United 
States,  54  F.  (2d)  618,  were  cited  where  the  method 
was  used  to  corroborate  direct  proof  of  specific  unre- 
ported income.     Likewise  it  was  stated: 

"In  each  of  the  four  cases  decided  today  the 
allegedly  unreported  income  comes  from  the  same 
disclosed  sources  as  produced  the  taxpayers  re- 
ported income  *  *  *."    (Emphasis  added.) 

This  factor  alone  distinguishes  these  cases  from  the 
instant  case.  Here  there  is  no  creditable  evidence 
at  all  as  to  a  source  of  income  in  the  prosecution 
years  which  could  conceivably  account  for  the  income 
which  the  Government  alleges  was  unreported.  Cer- 
tainly the  testimony  of  these  witnesses  Beezley  and 


Gaskill,  neither  of  which  pointed  to  a  profit  and 
both  of  whom  were  unable  to  identify  the  exact 
year  in  which  the  events  they  related  occurred,  can 
be  viewed  seriously — most  certainly  their  testimony 
cannot  found  a  criminal  charge  of  tax  evasion. 

The  opinion  then  points  out  six  difficulties  involved 
in  using  the  net  worth  method,  including  the  difficulty 
in  convincing  the  jury  of  the  existence  of  substantial 
amounts  of  cash  not  considered  in  the  net  worth  com- 
putation; the  confusion  and  conviction  based  on  bare 
figures  alone  computed  by  the  Government ;  the  tend- 
ency to  shift  the  burden  of  proof;  the  unreliability 
of  the  defendant's  statement  made  in  the  course  of 
an  income  tax  investigation  prompted  by  the  hope 
of  a  quick  settlement;  and  finally  the  difficulty  of 
allocating  to  the  respective  indictment  years  the  al- 
leged deficiency  and  the  possibility  of  a  taxpayer 
being  convicted  on  counts  of  which  he  is  innocent. 

The  Court  stated: 
"  While  we  cannot  say  that  these  pitfalls  inherent 
in  the  net  worth  method  foreclose  its  use,  they 
do  require  the  exercise  of  great  care  and  re- 
straint. *  *  *  Trial  Courts  should  approach  these 
cases  in  the  full  realization  that  the  taxpayer 
may  be  ensnared  in  a  system  which,  though  dif- 
ficult for  the  prosecution  to  utilize,  is  equally 
hard  for  the  defendant  to  refute.  *  *  *  Appellate 
Courts  should  review  the  cases  bearing  constantly 
in  mind  the  difficulties  that  arise  when  circum- 
stantial evidence  as  to  guilt  is  the  chief  weapon 
of  a  method  that  is  itself  only  an  approxima- 
tion." 
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The  opinion  then  reviewed  the  facts  produced  by  the 
Government  in  support  of  the  allegations  of  the  in- 
dictment. The  Government  established  an  opening 
net  worth  computation  at  the  beginning  of  the  indict- 
ment period.  It  should  be  pointed  out  that  in  the 
instant  case  the  Government  did  not  establish  or 
attempt  to  establish  an  opening  net  worth  at  the 
beginning  of  the  indictment  period. 

The  Court  pointed  out  the  necessity  of  establishing 
with  reasonable  certainty  an  opening  net  worth  and 
stated : 

"The  importance  of  accuracy  in  this  figure  is 
immediately  apparent,  as  the  correctness  of  the 
result  depends  entirely  upon  the  inclusion  in  this 
sum  of  all  assets  on  hand  at  the  outset." 

The  Court  then  examined  the  contention  of  the 
defendants  that  the  opening  net  worth  figure  was 
inaccurate  because  it  failed  to  take  into  consideration 
cash  saved  over  a  long  period.  It  examined  the  Gov- 
ernment's negation  of  this  contention  by  proving  a 
long  period  of  economic  adversity  and  hardship  in- 
cluding the  necessity  of  the  wife's  employment  for 
a  considerable  period  prior  to  the  indictment  years. 
It  then  stated: 

"Also  requisite  to  the  use  of  the  net  worth 
method  is  evidence  supporting  the  inference  that 
the  defendant's  net  worth  increases  are  attrib- 
utable to  currently  taxable  income.' ' 

Applying  this  rule  the  Court  reviewed  the  evidence 
which  showed  that  although  the  hotel  business  which 


the  defendants  operated  increased  each  year  in  ques- 
tion the  reported  profits  fell  to  approximately  one- 
quarter  of  the  amount  declared  by  the  previous  man- 
agment  in  a  comparable  period;  that  cash  register 
tapes  had  been  destroyed  and  that  the  increase  in 
net  worth  for  one  year  was  accounted  for  by  unre- 
ported hotel  income. 

The  Court  held  this  evidence  sufficient  to  negate 
any  explanations  of  the  defendant  as  to  the  possible 
sources  of  such  increases.  The  Court  stated  (emphasis 
supplied)  : 

"Increases  in  net  worth,  standing  alone,  cannot 
be  assumed  to  be  attributable  to  currently  taxable 
income.  But  proof  of  a  likely  source,  from 
which  the  jury  could  reasonably  find  that  the  net 
worth  increases  sprang,  is  sufficient. ' ' 

The  Court  pointed  out  that  the  disclosed  business 
of  the  defendants  was  proven  to  be  capable  of  produc- 
ing much  more  income  than  was  reported  and  in  a 
quantity  sufficient  to  account  for  the  net  worth  in- 
creases. 

In  the  instant  case  the  record  is  devoid  of  any 
proof  of  a  disclosed  or  undisclosed  source  of  income 
sufficient  to  account  for  the  expenditures  made  by  the 
defendant.  Their  only  origin  was  the  cash  accumu- 
lated in  prior  non-indictment  years.  That  this  was 
the  only  origin  is  manifest  from  the  record  in  this 
case.  That  the  accumulation  of  cash  was  in  existence 
long  prior  to  the  indictment  years  was  made  known 
to  the  Government  by  the  defendant.  (R.  721-724.) 
Thus  under  the  pronouncement  of  the  Supreme  Court 
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in  the  Holland  case  (supra)  the  failure  of  the  Govern- 
ment to  examine  this  lead  should  have  been  ruled 
as  a  fatal  flaw  of  this  prosecution. 

Outlining  the  pitfalls  encountered  by  the  innocent 
who  are  prosecuted  by  the  use  of  the  net  worth  theory 
the  Court  had  this  to  say: 

"While  sound  administration  of  the  criminal  law 
requires  that  the  net  worth  approach — a  powerful 
method  of  proving  otherwise  undetectable  offenses 
— should  not  be  denied  the  Government,  its  failure 
to  investigate  leads  furnished  by  the  taxpayer 
might  result  in  serious  injustice.  It  is,  of  course, 
not  for  us  to  prescribe  investigative  procedures, 
but  it  is  within  the  province  of  the  courts  to  pass 
upon  the  sufficiency  of  the  evidence  to  convict. 
When  the  Government  rests  its  case  solely  on 
the  approximations  and  circumstantial  inferences 
of  a  net  worth  computation,  the  cogency  of  its 
proof  depends  upon  its  effective  negation  of  rea- 
sonable explanations  by  the  taxpayer  inconsistent 
with  guilt.  Such  refutation  might  fail  when  the 
Government  does  not  track  down  relevant  leads 
furnished  by  the  taxpayer — leads  reasonably  sus- 
ceptible of  being  checked,  which,  if  true,  would 
establish  the  taxpayer's  innocence.  When  the 
Government  fails  to  show  an  investigation  into 
the  validity  of  such  leads,  the  trial  judge  may 
consider  them  as  true  and  the  Government's  case 
insufficient  to  go  to  the  jury.  This  should  aid  in 
forestalling  unjust  prosecutions,  and  have  the 
practical  advantage  of  eliminating  the  dilemma, 
especially  serious  in  this  type  of  case,  of  the 
accused's  being  forced  by  the  risk  of  an  adverse 
verdict  to  come  forward  to  substantiate  leads 
which  he  had  previously  furnished  the  Govern- 
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ment.  It  is  a  procedure  entirely  consistent  with 
the  position  long  espoused  by  the  Government, 
that  its  duty  is  not  to  convict  but  to  see  that 
justice  is  done." 

The  record  here  shows  that  in  the  early  1940s  the 
defendant  was  interviewed  by  agents  of  the  Internal 
Revenue  Bureau  who  were  investigating  his  financial 
condition.    He  told  the  agent: 

"Well,  if  you  want  to  find  out  how  much  I've  got, 
there's  the  suitcase  under  the  table.  Go  in  and 
count  it."    (R.  723.) 

A.t  the  time  the  defendant  stated  he  had  a  million 
dollars  in  currency  in  the  suitcase.  That  this  is  a 
probable  fact  is  gathered  from  a  reading  of  all  the 
record  which  reveals  that  from  the  year  1906  until 
the  middle  thirties  the  defendant  was  in  the  book- 
making  business.  His  stock  in  trade  or  inventory  was 
currency.  It  could  be  said  of  him  that  all  of  his  money 
was  tied  up  in  cash. 

The  evidence  as  to  his  interview  by  agent  O'Connell 
was  uncontradicted.  It  is  assumed  that  if  such  testi- 
mony was  false  the  Government  could  quite  easily 
have  produced  its  own  agent,  Mr.  O'Connell,  as  a  re- 
buttal witness,  but  this  was  not  done.  This  constituted 
evidence  of  a  lead  which  the  taxpayer  had  furnished 
the  Government — a  lead  reasonably  susceptible  of 
being  checked,  which,  if  true,  would  establish  the  tax- 
payer's innocence.  It  was  the  type  of  lead,  which,  if 
not  checked  and  found  untrue,  the  Supreme  Court 
says,  must  be  taken  as  true — and  the  trial  Court  holds 
as  a  matter  of  law  that  the  evidence,  based  solely 
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on  the  approximations  and  circumstantial  inferences 
of  a  new  worth  computation,  is  insufficient. 
Holland  v.  United  States,  75  S.Ct.  127. 

There  was  no  evidence  in  this  record  that  the  de- 
fendant was  ever  in  economic  want  or  his  financial 
position  throughout  the  years  precluded  his  amassing 
the  fortune  he  claimed.  The  record  supports  such  a 
claim.  The  deposition  of  John  J.  Gedert  already 
referred  to  shows  that  he  was  lending  large  sums  of 
money,  currency,  to  the  money  room  at  the  Detroit 
racing  track  in  the  middle  thirties.  The  testimony  of 
Gene  Normile  (R.  581-605)  shows  that  the  defendant 
in  the  late  twenties  was  possessed  of  large  amounts 
of  cash  and  that  he  booked  "come  back"  money  at 
Tia  Juana  to  the  extent  of  $150,000.00  a  day.  (R.  585.) 

Thus  the  record  presented  here  is  far  different  from 
the  one  in  the  Holland  case  or  in  Friedoerg  v.  United 
States,  75  S.Ct.  138,  where  the  claims  to  large  amounts 
of  cash  was  overcome  by  a  history  of  privation  and 
economic  hardship  suffered  by  the  taxpayers  during 
the  time  they  claimed  to  have  made  the  accumulation. 

The  Government  in  its  attempt  to  overcome  the 
facts  rely  solely  on  the  uncorroborated  extrajudicial 
statements  of  the  defendant  as  to  his  financial  status 
in  1941.  (Exs.  14F,  58.)  The  circumstances  under 
which  such  statements  were  given  was  explained  by 
the  defendant;  that  he  made  them  in  order  to  settle 
tax  claims  he  felt  were  unfair,  unfounded  and  arbi- 
trary. Justice  Clark's  words  with  regards  to  such 
statements  in  the  case  of  Holland  v.  United  States, 
75  S.Ct.  127,  are  appropriate.   There  he  stated: 
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"But  when  a  Revenue  Agent  confronts  the  tax- 
payer with  an  apparent  deficiency,  the  latter  may 
be  more  concerned  with  a  quick  settlement  than 
and  honest  search  for  the  truth." 

The  Government  in  its  brief  states  that  it  is  not  re- 
quired to  set  a  net  worth  at  the  start  of  the  indictment 
period.  They  assert  that  fixing  it  at  any  time  prior 
is  sufficient  because  it  is  a  mere  mathematical  calcula- 
tion to  move  it  forward.  No  cases  are  cited  in  support 
of  this  assertion.  It  is  true  that  the  past  financial 
history  of  the  taxpayer  may  be  scrutinized  but  in 
every  case  examined  a  fixed  net  worth  was  established 
for  the  beginning  of  the  first  indictment  year. 

The  Supreme  Court  in  the  case  of  United  States 
v.  Colder  on,  75  S.Ct.  186,  rejects  the  contention  of  the 
Government  in  this  regard  and  held  that  resort  to  the 
net  worth  method  of  proof  was  not  valid  where  the 
uncorroborated  statements  of  the  defendant  and  a 
sketchy  financial  background  was  all  the  evidence 
offered. 

Here  the  Government  relied  solely  on  the  1941  un- 
corroborated statements  of  the  defendant  at  a  time 
when  he  was  seeking  a  settlement  of  disputed  tax 
deficiencies.  It  is  obvious  that  if  this  figure  is  unreli- 
able a  mathematical  computation  based  thereon  is 
likewise  unreliable. 

It  was  stated  in  the  case  of  Holland  v.  United  States, 
75  S.Ct.  127,  where  the  starting  net  worth  figure  was 
the  first  prosecution  year: 

"We  agree  with  petitioner  that  an  essential  con- 
dition in  cases  of  this  type  is  the  establishment. 
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with  reasonable  certainty,  of  an  opening  net  worth 
to  serve  as  a  starting  point  from  which  to  calcu- 
late future  increases  in  the  taxpayer's  assets.  The 
importance  of  accuracy  in  this  figure  is  imme- 
diately apparent,  as  the  correctness  of  the  result 
depends  entirely  upon  the  inclusion  in  this  sum 
of  all  assets  on  hand  at  the  outset." 

That  all  assets  on  hand  were  not  computed  is 
demonstrated  by  the  Government's  own  Exhibit  62 
(Appendix)  and  its  stipulations  concerning  the  cash 
transactions  of  the  defendant  within  the  first  sixteen 
days  of  January,  1947.  (See  Appellant's  Opening 
Brief,  pp.  15-17.)  As  a  consequence  a  proper  starting 
point  was  not  fixed  within  the  standards  laid  down 
by  the  decisions  herein  cited. 


CONCLUSION. 

A  reading  of  the  latest  pronouncements  by  the 
Supreme  Court  in  the  four  cases  herein  cited  show 
that  the  safeguards  and  standards  of  proof  which 
the  Court  states  must  be  maintained  by  trial  and 
Appellate  Courts  in  these  prosecutions  are  lacking 
in  this  record. 

The  Government  is  no  longer  permitted  to  amass 
an  array  of  figures  and  calculations  based  on  uncor- 
roborated statements  of  the  taxpayer  made  many  years 
prior  and  then  place  the  burden  of  proving  innocence 
upon  the  defendant.  The  Government  is  required  to 
show  a  likely  source  of  income  and  not  permit  the 
jury  to  engage  in  tenuous  speculation  concerning  some 
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possible  source.  Nor  can  the  Government  overlook  or 
withhold  leads  furnished  it  by  the  taxpayer  and  rea- 
sonably capable  of  examination  as  to  their  truth  and 
:hen  be  heard  to  say  that  its  evidence  is  sufficient 
when  it  is  based  entirely  on  approximations  and  cal- 
culations not  related  to  the  facts. 

It  is  submitted  that  in  keeping  with  the  language 
of  the  Supreme  Court  this  Court  should  review  this 
entire  record  and  reverse  this  conviction  because  it 
was  not  obtained  by  application  of  the  principles  pro- 
nounced in  those  cases.  If  this  Court  is  required  to 
scrutinize  with  care  convictions  obtained  through  the 
net  worth  method  of  proof,  certainly  a  conviction 
obtained  by  what  is  termed  by  the  Government  to  be 
an  " outgrowth"  of  that  method  requires  careful  con- 
sideration, especially  where  as  here  defendant  was 
required  to  prove  his  innocence  not  only  of  written 
but  also  unwritten  charges  of  tax  evasion. 

Dated,  San  Francisco,  California, 
January  3, 1954. 

Respectfully  submitted, 
James  E.  Burns, 
Henry  W.  Howard, 

Attorneys  for  Appellant. 


